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PREFACE  TO  THE  SECOND  EDITION. 


The  first  edition  of  this  work,  which  appeared  in  1867, 
has  been  for  some  time  out  of  print,  and  it  has  been 
thought  that  a  new  edition  might  be  useful  to  the  legal 
profession.  Mr.  Darby,  who  first  put  his  hand  to  the 
work,  died  soon  after  its  publication,  and  another  editor 
has  taken  his  place  in  preparing  the  present  edition. 

Since  1867  several  statutes  have  been  passed  which 
have  made  considerable  changes  in  the  law  on  the  subject 
of  the  limitation  of  actions.  The  most  important  of  these 
statutes  are  the  Eeal  Property  Limitation  Act,  1874,  the 
Judicature  Act,  1873,  the  Married  Women's  Property 
Act,  1882,  and  the  Trustee  Act,  1888.  A  great  number 
of  cases  bearing  on  these  Acts  and  the  earlier  Acts,  and 
connected  with  the  subject  of  this  book,  have  also  been 
decided  since  the  publication  of  the  first  edition. 

The  present  editors  have  endeavoured  to  supply 
omissions  which  had  been  foimd  in  the  original  work, 
and,  by  incorporating  the  enactments  and  judicial 
decisions  which  are  later  than  1867,  to  make  this  edition 
a  correct  exposition  of  the  law  as  it  stands  at  the  present 
time. 

The  text  and  the  arrangement  of  the  old  edition  have 
been  followed ;  but  the  chapter  on  Pleading  in  Equity 
has  been  omitted  as  obsolete.  A  new  chapter  has  been 
added  on  actions  of  tort  by  and  against  executors  and 
administrators,    and    another  on    the    rules    generally 
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applicable  to  the  construction  of  all  Statutes  of  Limita- 
tions. Although  no  more  change  has  been  made  than 
seemed  necessary,  yet  the  amount  of  fresh  matter  intro- 
duced is  considerable,  and  the  whole  treatise  from  be- 
ginning to  end  has  been  re-written ;  every  citation  has 
been  verified  afresh ;  the  Appendix  of  Statutes  has  been 
considerably  altered  and  enlarged  and  now  contains 
marginal  references  to  the  pages  of  the  text  in  which 
the  various  sections  of  the  statutes  are  discussed ;  a  new 
Table  of  Contents  and  a  fuller  and  more  complete  Index 
have  been  made  ;  a  Table  of  Statutes  and  Rules  of  Court 
has  been  inserted  and  the  references  to  the  reports  have 
been  added  in  the  Table  of  Cases. 

An  attempt  has  been  made  to  follow  the  course  in 
Ireland  of  those  legislative  enactments  and  judicial 
decisions  which  affect  the  Statutes  of  Limitations ;  and 
wherever  the  English  Bules  of  the  Supreme  Court  are 
referred  to,  reference  will  be  found  to  the  corresponding 
rules  which  are  now  in  force  in  Ireland.  It  is  hoped 
that  both  in  England  and  Ireland  the  second  edition 
will  meet  with  the  same  favour  that  was  shown  to  the  first. 

F.  A.  BOSANQUET. 

J.  R.  V.  Makchant. 

3,  Paper  Buildings,  Temple* 
Septembei\  1893. 
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ADDENDA    ET    CORRIGENDA. 


Page  10,  note  (7),  for  "  p.  12,"  read  "p.  13." 

Page  11,  note  (4),  ins.  ad  fin.,  "  See  Soar  v.  Ashwell,  W.  N.  1893, 
143." 

Page  13,  note  (2),  ins.  ad  fin.,  "  TJiome  v.  Eeard,  41  W.  R.  636." 

Page  15,  note  (2),  ins.  ad  fin.,  '*  See  In  re  Low.    Bland  v.  Low, 
37  Sol.  Jo.  731 ;  W.  N.  1893, 139." 

Page  20,  note  (7),  ins.  ad  fin.,  "But  see  MidgUy  v.  Midgley,  41 
W.  R.  669." 

Page  30,  note  (3),  ins.  after  re  Brown,  "  [1893],  2  Ch.  300." 

Page  32,  note  (4),  ins.  ad  fin.,  "But  see  Wolmershausen  v.  Otdlick 
[1893],  2  Ch.  614." 

Page  61,  line  16,  for  "seems,"  read  "seem." 

Page  115,  note  (6),  ins.  ad  fin.,  "  In  re  Satues.    In  re  Bwckdl. 
BurcheU  v.  Eawes,  62  L.  J.  Ch.  463 ;  67  L.  T.  756." 

Page  146,  note  (3),  ins.  after  Brovm  v.  Brown,  "[1893],  2  Ch. 
300." 

Page  156,  note  (1),  ins.  after  Bibb  v.  Walker,  "  61893],  2  Ch.  429 ; 
41  W.  R.  427." 

Page  159,  note  (4),  ins.  after  Dibb  v.  Walker,  "  [1893],  2  Ch.  429 ; 
41  W.  R.  427." 

Page  233,  note  (2),  ins.  after  DM  v.  Walker,  "  [1893],  2  Ch.  429." 

Page  247,  note  (3),  ins.  ad  fin.,  "  See  Tinker  v.  RodweU,  9  Times 
L.  R.  667;  96  L.  T.  Newsp.  381." 

•  Page  252,  note  (3),  ins.  ad  fin.,  "  See  Boar  v.   Ashwdl,  1893, 
W.  N.  143." 

Page  254,  note  (3),  ins.  ad  fi/n.,  "  In  re  Eawes.    In  re  BwrcheU. 
Eawes  v.  Burchdl,  62  L.  J.  Ch.  463 ;  67  L.  T.  756." 

Page  260,  note  (5),  ins.  ad  fin.,  "  See  Thome  v.  Eeard,  41  W.  R. 
636." 

Page  282,  note  (3),  ins.  after  Eowitt  v.  Earl  of  Earrington, 
"  [1893],  2  CL  497." 

Page  289,  note  (2),  ins.  after   WiUis  v.  Earl  Eowe,  "[1893], 
2  Ch.  645." 

Page  294,  note  (1),  ins.  ad  fin.,  "  See  Eaigh  v.  West  [1893], 
2  Q.  B.  19." 


XCli  ADDENDA  ET  COBBIGENDA. 

Page  296,  note  (3),  ins,  ad  fin, ^ "  Bevan  v.  London  Portland  Cement 
Co.  Limited,  67  L.  T.  616." 

Page  392,  Une  21,  for  ••or,"  read  "and." 

Page  394,  note  (3),  ins,  ad  fin,.  Tinker  y.  BodweU,  9  Times  L.  B. 
667 ;  95  L.  T.  Newsp.  381. 

Page  416,  notes  (4)  &  (5),  for  **Life  Assurance,''  read  "^  Life 
Association,'* 

Page  439,  line  5,  dd.  «  (&)." 

Page  451,  note  (4),  ins.  ad  fin,,  "  [1893],  2  Ch.  546." 

Page  494,  note  (1),  after  Tichhome  v.  Weir,  ins,  «  67  L.T.  735.* 

Page  495,  note  (5),  after  WtTlis  v.  Earl  Howe,  ins.  "[1893], 
2  Ch.  546." 

Page  522,  line  8  fiom  the  bottom,  for  "  7,"  read  «  47." 

Page  531,  note  (4),  for  "  37  &  38  Vict.,"  read  "  38  &  39  Vict." 


THE    STATUTES   OF  LIMITATIONS. 


INTBODUCTORY  CHAPTER. 

The  object  of  this  treatise  is  to  consider  the  way  in 
which  the  rights  of  parties  in  actions,  both  at  law  and 
in  equity,  and  titles  to  real  property,  are  affected  by 
the  various  Statutes  of  Limitations  now  in  force.  This 
treatise,  from  its  nature,  necessarily  deals  with  almost 
every  right  that  can  become  the  subject  of  litigation ; 
these  rights,  and  the  remedies  by  which  they  can  be 
enforced,  are  dealt  with  in  such  varied  combinations  in 
the  principal  Statutes  of  Limitations  and  the  amending 
and  modifying  Acts,  that  a  clear  and  systematic  arrange- 
ment of  the  subject  is  very  difficult.  The  different 
parts  of  the  subject  are  dealt  with  in  the  following 
order : — 

I.  The  statute  21  Jac.  I.  c.  16  provides  limitations  for 
most  personal  actions  in  England,  founded  on  simple 
contract  or  tort.  These  limitations  and  the  provisions  of 
the  later  statutes  which  modify  them,  and  the  corre- 
sponding enactments  which  apply  to  Ireland,  form  the 
subject  of  Part  I. 

n.  The  statute.  3  &  4  Wm.  IV.  c.  42  provides  limita- 
tions for  certain  personal  actions  in  England  (chiefly 
actions  on  specialties)  which  are  not  included  in  the 
statute  of  James.  These  limitations  and  the  correspond- 
ing Irish  Acts  form  the  subject  of  Part  II. 

III.  Part  III.  deals  with  the  limitations  that  affect 
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the  recovery  of  money  charged  on  land,  the  principal 
enactments  on  this  subject  being  the  42nd  section  of 
3  &  4  Wm.  IV.  c.  27  and  the  8th  section  of  37  &  38  Vict, 
c.  57,  which  has  taken  the  place  of  the  40th  section  of 
3  &  4  Wm.  IV.  c.  27. 

IV.  Part  IV.  treats  of  the  general  principles  of  equity 
that  apply  to  the  subject-matter  of  the  preceding  parts. 

V.  Part  V.  treats  of  the  limitations  that  affect  the 
recovery  of  and  the  title  to  real  property.  The  law  on 
this  subject  is  comprised  in  the  remaining  sections  of 
3  &  4  Wm.  IV.  c.  27  as  amended  by  37  &  38  Vict.  c.  57. 

VI.  Part  VI.  deals  with  the  limitations  attached  to 
penal  actions. 

VII.  Part  VII.  deals  with  the  limitations  that  affect 
the  rights  of  the  Crown,  and  with  certain  proceedings  in 
Crown  practice. 

VIII.  Part  VIII.  treats  of  the  proper  mode  of  pleading 
the  various  statutes  and  of  the  process  which  amounts  to 
the  commencement  of  an  action  so  as  to  save  the  bar  of 
the  statutes. 

IX.  Part  IX.  treats  of  miscellaneous  limitations  under 
various  Acts. 


PART   1. 

SIJVIPLE  CONTRACTS  AND  TORTS. 


CHAPTER  I. 

ACTIONS  WITHIN  21   JAC.   I.  CAP.  16,   S.  3. 

The  principal  Statute  of  Limitations  now  in  force  relating     Part  I. 
to  actions  arising  out  of  simple  contracts  or  torts,  is  the         ' 
21]  Jac.  I.  cap.  16.    The  3rd  section  of  that  statute  is 
as  follows : — 

**  All  actions  of  trespass  qiuzre  claummfregit^  all  actions  21  Jac.  1, 
of  trespass,  detinue,  action  sur  trover  and  replevin  for  ^'  '  **  * 
taking  away  of  goods  and  cattle,  all  actions  of  account  and 
npon  the  case  [other  than  such  accounts  as  concern  the 
trade  of  merchandise  between  merchant  and  merchant, 
their  factors  or  servants]  (1),  all  actions  of  debt  grounded 
upon  any  lending  or  contract  without  specialty;  all 
actions  of  debt  for  arrearages  of  rgiila^  and  all  actions 
of  assault,  menace,  battery,  wounding  and  imprison* 
ment,  or  any  of  them  which  shall  be  sued  or  brought 
at  an^  time  after  the  end  of  this  present  session  of 
parliament,  shall  be  commenced  and  sued  within  the 
time  and  limitation  hereinafter  expressed  and  not  after 
(that  is  to  say),  the  said  actions  upon  the  case  (other 
than  for  slander),  and  the  said  actions  for  account,  and 
the  said  actions  for  trespass,  debt,  detinue  and  replevin 
for  goods  or  cattle,  and  the  said  action  of  trespass  quare 

(1)  See  p.  6.  • 
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Part  I 

CH.  I. 


Me8ii6 
profits. 


TpoTcr. 


dausum  /regit  within  three  jfears  next  after  the  end  of 
this  present  session  of  parliament  or  within  ^ai^years 
next  after  the  cause  of  such  actions  or  suit,  and  not 
ivFter ;  and  the  said  actions  of  trespass,  of  assault, 
battery,  wounding,  imprisonment  or  any  of  them,  within 
one  year  next  after  the  end  of  this  present  session  of 
parliament,  or  within  four  years  next  after  the  cause  of 
such  actions  or  suit,  and  not  after  :  and  the  said  actions 
upon  the  case  for  words  within  one  year  after  the  end  of 
this  present  session  of  parliament,  or  within  two  years 
next  after  the  words  spoken  and  not  after." 

The  effect  of  this  section,  as  altered  by  the  Mercantile 
Law  Amendment  Act  (1),  is  that  all  actions  on  the  case 
(except  slander),  actions  of  account,  of  trespass  qvare 
dausum  fregit^  of  debt  grounded  upon  any  lending  or 
contract  without  specialty,  of  debt  for  arrears  of  rent,  of 
detinue,  of  trover  and  of  replevin,  must  be  brought  within 
six  years;  actions  of  assault,  battery,  wounding  and  im- 
prisonment within  four  years  after  the  cause  of  action  has 
arisen ;  and  actions  of  slander  within  two  years  next  after 
the  words  spoken.  Although  there  are  no  longer,  since 
the  Judicature  Act,  1873,  actions  bearing  these  names, 
yet  the  actions  which  have  taken  their  place  (2)  are 
governed  by  the  same  rules,  and  to  all  intents  and 
purposes  are  the  same  actions. 

An  action  for  mesne  profits  is  an  action  of  trespass 
within  this  section,  and  a  plea  of  the  statute  in  such  an 
action  would  prevent  more  than  six  years'  arrears  being 
recovered  (3). 

In  the  latter  part  of  the  section  the  actions  are  not 
enumerated  in  the  same  way  as  in  the  former  part,  and 
trover  is  omitted  in  the  latter  part.  But  soon  after  the 
passing  of  the  statute  it  was  held  (4)  that  trover  was 

(1)  19  &  20  Vict.  c.  97.     See  p.  5. 

(2)  Qihhfi  V.  QuUd,  9  Q.  B.  D.  67. 

(3)  B.  N.  P.  88;  Adams'  Ejectment,  3rd  ed.,  p.  386;  Reade  v. 
Beade^  5  Ves.  744. 

(4)  Swayn  v.  Stephens,  Cro.  Car.  246 ;  2  Wms.  Saund.  395. 
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included  in  the  words  "  actions  on  the  case  "  in  the  latter     part  l. 
part  of  the  section*  ^"'  ^' 

In  the  same  clause  of  the  section  the  words  limiting  Actions  of 
"actions  of  trespass,  of  assault,  battery,  wounding,  im- 
prisonment or  any  of  them "  to  four  years  are  clearly 
;  descriptive  of  the  kinds  of  trespass  intended  to  be 
referred  to,  and  all  other  actions  of  trespass  are  included 
in  the  preceding  clause. 

Actions  for  slander  where  the  words  are  not  of  them-  Slander. 
selves  actionable  without  special  damage  do  not  come 
within  "actions  upon  the  case  for  words"  in  the  last 
clause,  but  are  within  "  actions  upon  the  case  "  in  the 
earlier  clause,  and  the  limitation  for  such  actions  is  six 
years  from  the  happening  of  the  damage  (1).  It  is  sub- 
mitted that  the  dictum  of  Lord  Cranworth  to  the  contrary 
efifect  in  Backhouse  v.  Bonomi  (2)  is  inconsistent  with 
the  authorities  (3).  The  now  obsolete  action  on  the  case 
of  scandaJum  magnatum  was  held  not  to  be  within  the 
statute  (4). 

The  exception  of  merchants'  accounts  in  the  statute  of  Merchants 
James  is  repealed  by  the  9th  section  of  the  Mercantile  *®^'*'^*^ 
Law  Amendment  Act,  1856  (5),  which  enacts  that  all 
actions  of  account,  or  lor  not  accounting,  and  suits  for 
such  accounts  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  or  servants,  shall  be 
commenced  and  sued  within  six  years  after  the  cause  of 
such  actions  or  suits,  or  within  six  years  after  the  passing 
of  the  Act.  It  had  been  decided  before  the  Mercantile 
Law  Amendment  Act  that  the  exception  in  the  statute 
of  James  extended  only  to  actions  brought  in  the  form 
of  actions  of  account,  or  on  the  case  for  not  accounting, 
or  at  least  to  cases  in  which  actions  in  one  of  these  forms 

(1)  Saunders  v.  Edwards^  1  Sid.  95;  Law  v.  Harwood,  Cro.  Car. 
140 ;  TopwU  V.  Edwards^  Cro.  Car.  163 ;  Broume  v.  Gibbons,  1  Salk. 
206.    But  see  lAtlhhoy  v.  Wright,  1  Lev.  69. 

(2J  9  H.  L.  Cb8.  50t5;  34  L.  J.  Q.  B.  181. 

?3)  See  Darley  Main  Colliery  Co.  v.  Mitchdl,  11  App.  Cas.  127. 

(4)  Saye»^  case  cited  (arguendo)  Lilt.  342. 

(5)  19  A  20  Vict.  c.  97. 
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Pabt  I.  would  lie  (1).  The  effect  of  the  Mercantile  Law  Amend- 
^"'  ^'  ment  Act  is  that  the  statute  of  James  can  be  pleaded  in- 
an  action  between  merchants  brought  to  recover  a  balance 
of  account  due  more  than  six  years  before  action.  An 
old  claim  is  not  kept  out  of  the  statute  of  James  by  the 
fact  of  there  being  some  items  in  the  same  account  less 
than  six  years  old  (2). 

As  a  person  has  a  right  to  sue  for  any  balance  of 
account  which  has  become  due  to  him  within. the  six 
years,  and  it  is  impossible  to  ascertain  such  balance  with- 
out knowing  in  what  character  the  payments  on  each 
side  of  a  running  account  were  made,  it  seems  necessary 
that  both  parties  should  have  the  right  of  referring  to  the 
older  entries,  in  order  to  ascertain  whether  at  the  time 
when  any  particular  sum  was  placed  to  the  credit  of 
either  party  within  the  six  years  there  was  not  in  fact  a 
balance  due  to  him,  to  the  discharge  of  which  the  sum  so 
placed  was  attributable. 

An  action  by  a  lord  against  a  copyholder  for  fines  is 
not  within  the  statute  of  James  (3),  but  is  provided  for 
within  the    by  3  &  4  Wm.  IV.  c.  42,  8.  3  (4) ;  nor  is  an  action  of  debt 

Stfttlitfi 

for  rent  reserved  on  an  indenture  of  demise  (5) ;  nor  is 
an  action  for  a  rent-charge  or  arrears  of  a  rent-charge  (6)  ; 
nor  is  an  action  of  debt  grounded  on  a  statute.  These 
actions  do  not  come  within  the  description  of  an  action 
of  debt  grounded  on  any  lending  or  contract  without 
specialty  (7).    In  the  Cork  and  Bandon  Railway  Com- 


What 
actions 
are  not 


(1)  Inglis  V.  Hdtgh,  8  M.  &  W.  769 ;  Cottam  v.  Partridge,  4  M. 
&  G.  271 ;  Mills  v.  Fowkes,  5  Bingh.  N.  C.  465 ;  Tatam  v.  Wiiliams, 
3  Hare,  357 ;  2  Wms.  Saiind.  402. 

^2)  Knox  V.  Gye,  L.  R.  5  H.  L.  at  p.  672. 

(3)  Hodgson  v.  Harris,  1  Lev.  273,  reported  suh  variis  nominibiu, 
2  Keb.  462,  497,  533,  636 ;  1  Sid.  415. 

(4)  See  post,  Pt.  II.  Ch.  I. 

?5)  Freeman  v.  Stacy,  Hutton,  109. 

(6)  StaMiouse  v.  Barnston,  10  Ves.  453,  467 ;  Cupit  v.  J<ickson, 
McCleland,  495 ;  13  Price,  721 ;  Collins  v.  GoodaU,  2  Vem.  236. 

(7)  Jones  v.  Fope,  1  Wms.  Saund.  55;  1  Sid.  305;  Talory  v. 
t/ocAwm,  Cro.  Car.  613 ;  Cork  and  Bandon  Railway  Co,  v.  Qoode,  13 
C.  B.  826 ;  22  L.  J.  C.  P.  198 ;  Shepherd  v.  Hills,  11  Exch.  67. 
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fany  v.  Goode  (1),  Maule,  J.,  says  in  his  judgment : —     part  i. 
"  There  may  be  cases  where  a  statute  enables  an  action         ' 
to  be  brought,  which  nevertheless  is  not  an  action  on  the  ^^J** 
Act  of  Parliament."     The  action  for  money  had  and  sutute. 
received  given  by  the  Copyhold  Act,  1852  (2),  s.  47, 
may  be  such  a  case.    Where  a  statute  directed  that  a 
borough  situate  in  a  county  and  assessed  to  the  county 
rate  should  be  recouped  the  proportionate  amount  con* 
tributad  by  the  borough  to  the  expenses  incurred  by  the 
county  in  pursuance  of  the  statute,  it  was  held  that  if  an 
action  by  the  borough  for  the  recovery  of  the  expenses 
would  lie  against  the  county,  such  an  action  would  be  an 
action  on  the  case,  and  not  an  action  for  debt  on  a 
statute,  and  would  therefore  be  within  the  statute  of 
James  (3). 

In  a  proceeding  by  guardians  of  a  union  to  recover 
the  expenses  of  the  maintenance  of  a  lunatic,  Chitty,  J., 
held  that  the  lunatic  could  set  up  the  statute  of  James, 
and  that  only  six  years'  arrears  were  recoverable,  whether 
the  liability  was  a  statutory  one  (by  16  &  17  Vict.  c.  97, 
8.  104),  or  whether  the  liability  was  a  debt  independent 
of  but  recognised  by  statute  (4).  Where  a  corporation 
was  by  charter  empowered  to  make  bye-laws,  and  a  bye<- 
law  was  made  inflicting  penalties  on  the  members  to  be 
recovered  by  an  action  of  debt,  it  was  held  that  such  an 
action  was  within  the  statute  of  James  (5).  The  ground 
of  this  decision  seems  to  have  been  that  the  consent  of 
the  defendant  to  become  a  member  of  the.  company 
created  a  liability  in  the  nature  of  a  simple  contract ; 
and  the  question  in  all  cases  of  this  sort  appears  to  be 
whether  the  liability  arises  from  any  contract,  express  or 

1)  13  C.  B.  826 ;  22  L.  J.  C.  P.  198. 
(2)  16  &  16  Vict.  c.  51. 

[8)  Mayor,  d^c,  0/  ScUford  v.  County  CouncU  of  Lanaishire,  25 
Q.  B.  D.  384. 

(4)  In  re  N^wbegifCs  Estate.    Egglelon  v.  Newbegin,  36  Gh.  D.  177. 

(5)  Ibbacco  Five  Makers  Co.  v.  Loder,  16  Q.  B.  765;  20  L.  J. 
Q.  B.  414. 
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Pabt  I      implied,  entered  into  by  the  party  himself,  or  is  imposed 
t_U      upon  him  without  any  consent  or  act  of  his  own.     By 
the  Seed  Supply  (Ireland)  Act,  1880  (1),  the  guardians 
of  the  poor  are  authorised  to  borrow  money  for  the  pur- 
chase of  seed,  and  such  seed  may  be  sold  to  occupiers  of 
land,  and  payment  of  the  price  is  to  be  recovered  by  a 
special  rate  as  if  it  were  poor  rate.    In  a  case  which 
arose  under  this  Act  (2)  the  guardians  claimed  the  price 
of  seeds  sold  and  delivered  to  the  defendant;    special 
rates  had  been  made  by  the  plaintiffs  on  the  defendant 
on  25th  November  1880,   24th  November    1881,  and 
23rd  November  1882 ;  the  civil  bill  was  served  on  the 
defendant  on  10th  June  1889.    The  defendant  claimed 
the  benefit  of  the  statute  of  James,  but  the  plaintiffs  con- 
tended that  the  liability  was  imposed  by  statute,  and  was 
not  within  the  statute  of  James,  and  the  Court  so  held. 
Liability      The  liability  of  a  shareholder  under  the  deed  of  settle- 
^^^^^  ^?™I  ment  establishing  a  banking  company  is  not  within  the 
and  Com-     statute  of  Jamcs,  when  the  liability  is  created  by  some 
panies  Act,  ^jj^^gg  £j^  ^]jg  ^j^g^j  ^3^^    rjij^g  liability  of  a  contributory 

to  pay  calls  under  the  Companies  Act,  1862,  s.  75,  is  to 
be  deemed  a  debt  by  specialty,  and  is  not  within  the 
statute  of  James  (4).  By  the  Companies  Act,  1862, 
s.  16,  all  moneys  payable  by  any  member  to  a  company 
incorporated  under  the  Act  in  pursuance  of  any  of  the 
regulations  of  the  company  shall  be  in  the  nature  of  a 
specialty  debt,  and  therefore  actions  to  recover  such 
moneys  would  not  be  within  the  statute  of  James. 

A  debt  on  a  foreign  judgment  is  not  a  specialty 
in  England,  and  is  therefore  within  the  statute  of 
James  (5).  A  contract  by  specialty,  concluded  in 
India  but  sued  upon  in  England,  is  not  within  the 


Spccfalty 
debts. 


(1)  43  Vict.  c.  1. 
(2) 


Quardiana  of  the  Poor  of  the  Union  of  Maghera/dt  v.  Oribbefiy 
24  L.  R.  Ir.  520. 

(3)  In  re  Portsmouth  Banking  Co,,  L.  R.  2  Eq.  167. 

(4)  Buck  v.  Bohaon,  L.  R.  10  £q.  629. 
(6)  Dujpleix  V.  De  Boven,  2  Vem.  640. 
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cu.  I. 


statute  (1).    The  advance  of  money  on  the  security  of  a     part  i. 
deposit  of  title-deeds  creates  only  a  simple  contract  debt, 
and  therefore  the  remedy  against  the  debtor  personally, 
irrespective  of  the  charge  on  the  land,  is  within  the 
statue  of  James  (2).     An  action  of  debt  against  a  sheriff 
for  money  levied  by  him  under  a  fi.fa.  on  a  judgment 
obtained  by  the  plaintiff  is  a  debt  founded  on  record,  and 
therefore  not  within  the  statute  (3).    An  action  of  debt 
on  an  award  made  by  an  arbitrator  under  his  seal  was 
held  not  to  be  within  this  statute  (4).     But  by  3  &  4 
Wm.  IV.  c.  42,  s.  3,  actions  of  debt  upon  any  award 
when  the  submission  is  not  by  specialty,  are  required  to 
be  brought  within  six  years  (5).     Where  simple  contract 
debts  were  recited  in  a  deed  which  contained  a  covenant 
by  the  creditor  not  to  sue  for  a  certain  time,  but  there 
was  no  covenant  by  the  debtor  for  payment  of  the  debts, 
it  was  held  that  the  debts  were  not  made  specialty  debts 
by  the  deed  so  as  to  be  excluded  from  the  statute  (6). 
Where  a  debtor  executed  a  warrant  of  attorney  in  favour 
of  a  creditor  to  secure  a  debt,  but  no  judgment  was 
entered  up  for  the  amount,  it  was  held  that  the  case  was 
not  taken  out  of  the  statute  of  James,  as  the  warrant  of 
attorney  does  not  create  a  specialty  debt  until  judgment 
is  entered  up  in  pursuance  of  it  (7). 

Where  two  join  in  a  bond,  and  one  pays  the  whole 
debt,  the  liability  of  the  co-debtor  to  the  one  who  pays 
the  whole  debt  was,  before  the  Mercantile  Law  Amend- 
ment Act,  1856,  a  liability  by  simple  contract,  and 
therefore  within  the  statute  of  James  (8).  But  now  by 
the  5th  section  of  the  Mercantile  Law  Amendment  Act, 

(1)  AUiance  Bank  of  Simla  v.  Carey,  5  C.  P.  D.  429. 

(2)  Brocklehurst  v.  Jessop,  7  Sim.  438 ;  Firth  v.  SUngsbf/^  58  L.  T. 
481. 

(3)  Cockram  v.  Wdhy,  2  Show.  79 ;  2  Mod.  212. 

(4)  Bodtden  v.  Bdrridge,  2  Wms.  Sauud.  150. 
(5^  &ee  post,  Ft.  IL  Ch.  I. 
(6;  Jven  v.  £lwe8,  3  Drew.  25. 
(7)  Clarke  v.  Figes,  2  Stark.  234. 
(8;  Copis  V.  MiddleUm,  T.  &  R.  224. 
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1856  (1),  when  one  joint  obligor  pays  the  whole  debt,  he 
stands  in  the  place  of  the  creditor,  and  may  sue  in  his 
name. 

The  statute  of  James  applies  to  an  action  founded  on 
a  devastavit  against  an  executor  personally  (2).  Such  an 
action  is  barred .  at  the  expiration  of  six  years  from  the 
devastavity  but  the  defence  of  the  statute  can  only  be  set 
up  when  the  executor  is  sued  personally ;  when  he  is 
sued  as  executor  he  cannot  set  up  a  devastavit  by  way 
of  defence  so  as  to  bring  himself  within  the  protection  of 
the  statute  (3). 

The  statute  of  J  ames  does  not  apply  to  actions  brought 
by  cestuis  que  trustent  against  their  trustees  on  an  express 
trust.  By  the  Judicature  Act,  1873  (4),  s.  25,  subs.  2, 
"  No  claim  of  a  cestui  que  trust  against  his  trustee  for 
any  property  held  on  an  express  trust  or  in  respect  of 
any  breach  of  such  trust  shall  be  held  to  be  barred  by 
any  Statute  of  Limitations."  Thi^  is  a  statutory  enact- 
ment of  that  which  has  always  been  recognised  in  Courts 
of  Equity  (5).  Some  exceptionsk  have  been  engrafted  on 
the  rule  by  the  Trustee  Act,  1888  (6),  the  provisions  of 
which  will  be  more  conveniently  discussed  hereafter  (7). 

The  decisions,  with  reference  to  the  statute,  defining  who 
are  and  who  are  not  trustees,  have  given  rise  to  some  nice 
distinctions.  A  banker  and  his  customer  do  not  stand  in 
the  relation  of  trustee  and  cestui  que  trusty  but  only  of 
debtor  and  creditor  by  simple  contract,  and  an  agree- 
ment to  pay  interest  makes  no  difference  in  this  re- 
spect (8).     Where,  however,  trustees  had  an  account  with 

(1)  19  &  20  Vict.  c.  97. 

(2)  Thome  v.  Kerr,  2  K.  &  J.  54.  In  re  Gale.  Blake  v.  Oule,  22 
Ch.  D.  820. 

(3)  In  re  Marsden.  Bowden  v.  Layland,  26  Gh.  D.  783.  In  re 
ByaU.    Bowles  v.  Byatt,  38  Gb.  D.  609. 

(4)  36  &  37  Vict.  c.  66. 

(5)  In  re  Cross.    Harston  v.  Tenison,  20  Gh.  D.  121. 
;6)  51  &  62  Vict.  c.  59.  s.  8. 
7)  See  p.  12  Audpost,  Part  IV.  Ghap.  IF. 
[8)  Foley  v.  Hill  and  cases  cited,  1  Piiill.  399-404 ;  2  H.  L.  G.  28 ; 

PoU  V.  Clegg,  16  M.  &  W.  321. 
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bankers  who  had  notice  that  it  was  a  trust  account,  and  Part  l 
the  bankers,  upon  a  cheque  being  drawn  on  the  account  ' 
at  their  suggestion  by  the  husband  of  the  tenant  for  life 
of  the  trust  fund,  applied  the  cheque  in  discharge  of  a 
debt  due  to  them  from  him,  it  was  held  in  a  bill  filed  by 
the  trustees  against  the  bankers  that  the  Statute  of 
Limitations  did  not  apply  (1).  The  liability  of  a 
solicitor  to  account  for  money  of  his  clients  received 
in  the  ordinary  way  of  business  is  a  liability  by  simple 
contract, jand  the  statute  runs  in  his  favour  (2).  Where  a 
solicitor  is  employed  to  invest  his  client's  money  in  a 
particular  security,  the  relation  of  trustee  and  cestui  que 
trust  does  not  exist  between  the  solicitor  and  his  client ; 
and  where  a  solicitor  is  employed  to  find  securities  to  be 
approved  by  the  client  and  then  to  invest,  the  solicitor  is 
not  a  trustee  if  the  client  approves  of  the  investment  (3). 
But  when  a  solicitor  or  agent  has  general  authority 
to  invest  money  in  his  hands  on  sufficient  secui:ity,  the 
employment  is  fiduciary,  and  the  statute  will  not  run  (4). 
Where  an  agent  is  employed  to  sell  real  estate  and 
collect  personal  estateand  invest  the  proceeds  in  land  or 
funds  as  he  should  think  fit,  with  power  to  vary  the 
Becurities  and  to  deal  with  the  fund  just  as  if  the 
principal  were  himself  dealing  with  it,  such  an  agent  is  a 
trustee,  and  the  Statute  of  Limitations  does  not  apply  (5). 
So  where  one  person  is  left  in  entire  management 
of  the  affairs  of  another  person  with  power  to  act  as  he 
should  think  most  advantageous  to  the  owner,  the  rela- 
tion of  a  trustee  and  cestui  que  trust  exists  (6).  The 
statute  does  not  run  between  partners,  but  begins  to  run 

(1)  Bridgman  v.   OUI,  24  Beav.  302.     See  Ex  parte  Gatoers^ 
3  Mont.  &  A.  172. 

(2)  In  re  Hindmarah,  1  Dr.  &  Sm.  129;  Watson  v.   Woodman. 
L.  R.  20  Eq.  721,  at  p.  731. 

(3)  Dooby  V.  Watson,  39  Ch.  D.  178. 

(4)  Fotver  v.  Power,  13  L.  R.  Ir.  281. 

(5)  Burdkk  v.  Garrick,  L.  B.  6  Ch.  233. 

(6)  Gray  v.  Bateman,  21  W.  R.  137. 
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Fart  I.  as  soon  as  the  partnership  is  determined  (1).  A  sur- 
*1!LL*  viving  partner  is  not  a  trustee  for  the  representatives  of 
the  deceased  partner,  and  the  statute  runs  in  favour  of  a 
surviving  partner  (2).  Where  a  person,  who  had  during 
the  lifetime  of  an  intestate  received  the  rents  of  the 
property  of  the  intestate  as  her  agent  and  paid  them  to  a 
separate  account  at  his  bank,  continued  after  the  death  of 
the  intestate  to  receive  the  rents  and  pay  them  into  his 
bank  as  before,  stating  that  he  was  acting  as  agent  for 
the  true  heir  whoever  he  might  be,  it  w«is  held  on  his 
being  sued  by  an  assignee  of  the  heir  that  he  had  made 
himself  trustee  of  the  accumulated  rents,  and  that  the 
claim  for  these  rents  was  not  barred  by  statute  (3). 
Where  a  fund  was  established  for  granting  pensions  and 
annuities  to  members  and  their  widows  and  children, 
and  certain  persons  were  appointed  managers  and 
declared  to  be  trustees  of  the  fund,  and  the  property  was 
vested  -in  them,  it  was  held  that  they  were  trustees  for 
the  persons  who  had  a  right  to  have  a  certain  portion  of 
the  fund  appropriated  to  them,  and  that  a  defence  of  the 
statute  could  not  be  set  up  against  a  claimant  on  the 
fund  (4).  A  receiver  appointed  under  an  order  of  the 
Court  is  a  trustee,  and  cannot  avail  himself  of  the 
statute  (5).  The  statute  does  not  apply  to  a  claim  against 
directors  of  a  company  for  breach  of  trust  or  to  a  proceed- 
ing under  sect.  165  of  the  Companies  Act,  1862  (6).  An 
auditor  of  accounts  is  not  a  trustee,  and  the  statute  runs  in 
his  favour  (7) ;  so  too  of  the  secretary  of  a  company  (8). 


SI 


I)  BarUm  v.  North  Staffordshire  Railway  Co.,  38  Ch.  D.  458,  463. 

[2)  Knox  V.  Gye,  L.  R.  5  H.  L.  656,  at  p.  676. 

[3)  Lyell  v.  Kennedy ,  14  A  pp.  Cas.  437. 
Edwards  v.  Warden,  I  App.  Cas.  281. 
Seagram  v.  Tuck,  18  Ch.  D.  296. 

(6)  25  &  26  Vict.  c.  89.  In  re  Exchange  Banking  Co.  Flttcro/t^s 
Case,  21  Ch.  D.  519.  In  re  Shnrpe.  In  re  Bennett.  Masonic  and 
General  Life  Assurance  Co,  v.  Sharpe  (1892),  1  Ch.  154.  Municipal, 
Ac,  Co,  V.  Pdlington,  63  L.  T.  238. 

(7)  Leeds  Estate  Building  and  Investment  Co,  v.  Shepherd,  36 
Ch.  D.  787. 

(8)  Municipal,  Ac,  Co,  v.  Pdlington,  ubi  supra. 


ACTIONS   WITHIN  21   J  AC.   I.   C,   IG,   5.   3.  13 

Xow  by  sect.  8  of  the  Trustee  Act,  1888  (1),  a  trustee     Part  i. 
or  any  person  claiming  through  him  may  avail  himself  of         ' 
the  statute  in  all  cases  except  where  the  claim  is  founded  J™**®^^. 
upon  fraud  or  fraudulent  breach  of  trust  to  which  the 
trustee  was  party  or  privy,   or  where   the  claim  is  to 
recover   trust  property    or   the    proceeds   thereof  still 
retained   by  the  trustee  or  previously  received  by  the 
trustee  and  converted  to  his  use  (2). 

The  right  which  simple  contract  creditors  now  have  Right  of 
by  statute  (3)  against  the  real  estate  of  their  deceased  JJjntr^t 
debtors  is  within  the  equity  of  the  statute  of  James  (4) ;  debtors 
so   also   was  the   right    of   marshalling,  which    before  reaiaiseu. 
3  &  4  Wm.  IV.  c.  104,  was  the  only  means  whereby 
simple  contract  creditors  could  get  at  the  real  estate  of 
a  deceased  debtor  (5). 

There  was  no  statute  which  limited  the  time  for  apply-  Action  for 
ing  for  a  writ  of  mandamus  under  the  Common  Law  ™*'^^""»* 
Procedure  Act,  1854  (6),  s.  68.  Consequently,  in  an 
action  against  a  local  board  for  money  due  from  the 
board  claiming  a  mandamus  to  the  board  to  levy  a  rate 
to  pay  the  debt,  a  plea  averring  that  the  cause  of  action 
did  not  accrue  wdthin  six  years  was  held  bad  on 
demurrer  (7).  The  68th  section  of  the  Common  Law 
Procedure  Act  has  been  repealed  (8),  and  the  procedure 
is  now  regulated  by  E.  S.  C,  1883,  0.  Lin.  rr,  1-4  (9); 
but  it  seems  that  the  case  cited  still  holds  good,  and 
that  no  Statute  of  Limitations  applies  to  a  claim  for  a 
mandamus  in  an  action.  But  in  such  an  action  a 
defence  that  the  debt  for  which  the  rate  was  to  be  levied 


(1)  51  &  52  Vict.  c.  59. 

(2)  See  Moore  v.  Knight  (1891),  1  Ch.  547 ;  re  Bowden,  Andrew 
T.  Cooper,  45  Ch.  D.  444 ;  re  Qumey,  (1893),  1  Ch.  590. 

(3)  3  &  4  Wm.  IV.  c.  104. 

(4)  Ford?< 


Fordham  v.  WaUis,  10  Hare,  217 ;  22  L.  J.  Ch.  548. 
nt.  Part  I.  Chap 
18  Vict.  c.  125. 


(5)  See  post.  Part  I.  Chap.  V. 

(6)  17  &  18  Vict.  c.  125. 

(7)  Ward  ▼.  Lovmdes,  1  E.  &  E.  940,  956 ;  29  L.  J.  Q.  B.  40. 

(8)  46  &  47  Vict.  c.  49. 

(9)  R.  S.  0.  Jr.,  1891,  0.  Liii.  rr.  1-4. 
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was  a  simple  contract  debt  for  which  the  ordinary 
remedy  by  action  was  barred  by  the  statute  of  James 
wonld  probably  be  a  sufficient  answer  to  the  claim  for  a 
mandamus,  the  granting  of  which  is  to  a  certain  extent 
within  the  discretion  of  the  Court  (1). 

By  the  210th  section  of  the  Public  Health  Act, 
1875  (2),  an  urban  sanitary  authority  has  no  power  to 
make  general  district  rates  retrospectively,  except  for 
expenses  incurred  within  six  months  before  the  making 
of  the  rate.  And  it  seems  that  the  Court  will  not  grant 
a  mandamus  to  make  a  rate  for  the  payment  of  a  debt, 
if  the  party  to  whom  the  debt  is  due  does  not  apply 
till  more  than  six  months  from  the  time  when  the 
debt  was  incurred  (3).  But  where  the  claim  of  the 
plaintiff  was  for  compensation  for  damage  done  by 
the  works  of  the  board,  it  was  held  that  the  six 
months  should  be  reckoned  from  the  time  the  amount 
payable  for  such  damage  was  settled  by  arbitra- 
tion (4). 

A  suit  for  seaman's  wages  in  the  Admiralty  Court  seems 
to  have  been  considered  within  the  equity  of  the  statute 
of  James  (5),  but  this  was  expressly  provided  for  by 
4  &  5  Anne,  c.  3,  s.  17  (also  called  4  Anne,  c.  16),  by 
which  such  suits  are  limited  to  six  years  after  the  cause 
of  action  accrues. 

An  action  in  rem  for  damages  to  a  ship  by  collision  is 
not  within  the  statute  of  James  or  within  any  Statute  of 
Limitations  (6). 


(1)  See  Ward  v.  Lowndes^  t*.  «.,  and  per  Byles,  J.,  15  C.  B.  N.  S. 
199 ;  33  L.  J.  C.  P.  31. 

(2)  38  &  39  Vict.  c.  55. 

(3)  Ward  ▼.  Lowndes,  1  E.  &  E.  940;  28  L.  J.  Q.  B.  265 ;  S.  C.  in 
error,  1  E.  &  E.  956;  29  L.  J.  Q.  B.  40;  Ringland  v.  Lownde$,  15 
C.  B.  N.  S.  173 ;  33  L.  J.  C.  P.  25  (reversed  on  another  point,  17  C.  B. 
N.  S.  514). 

i4)  Bingland  v.  Lowndes^  u.  b. 
5)  Hide  v.  Partridge,    2  Salk.  424 ;  3  Salk.  227 ;  2  Ld.  Raym. 
1204 ;  Ewers  v.  Jonen,  3  Salk.  227. 
(6)  Tht  Kong  Magnus  (1891),  P.  223. 
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Before  the  Indian  Limitation  Act,  1859,  the  statute  of    Part  I. 
James  applied  to  India  (1).  ^fll' 

Where  a  contract  is  made  in  one  country  and  an  action  -^^  ^<^»* 
is  brought  on  it  in  another,  all  questions  concerning 
the  remedy,  including  the  question  as  to  the  period 
within  which  the  remedy  can  be  enforced,  must  be 
decided  by  the  law  of  the  country  where  the  action  is 
brought  (2). 

/'  The  statute  does  not  destroy  the  right,  it  only  bars  the  Remedy  by 
remedy  (3).  Hence,  if  a  creditor  has  any  means  of  ^^.''"'^^ 
enforcing  his  claim  other  than  by  action,  the  statute  will 
not  prevent  him  from  recovering  by  such  means.  Where  Lien. 
a  defendant  in  an  action  of  trover  brought]  in  1800  was 
entitled  to  a  lien  on  the  goods  sought  to  be  recovered  for 
a  sum  due  in  1790,  it  was  held  by  Lord  Eldon  that, 
although  the  remedy  of  the  defendant  by  action  was 
barred,  the  debt  was  not  discharged  and  the  lien  was 
valid  and  subsisting  (4).  So  where  a  judgment  was 
obtained  in  an  action  in  1823,  but  no  proceedings  were 
taken  by  the  plaintiflTs  attorney  either  in  that  action  or 
to  recover  his  own  bill  of  costs,  after  Easter  Term  1824, 
and  in  June  1830,  Sk  fieri  facias  issued  at  the  suit  of  the 
plaintiff  against  the  defendant  for  the  amount  of  damages 
and  costs,  and  the  attorney  claimed  a  lien  on  the  judg- 
ment for  his  bill  of  costs,  it  was  held  that,  although  an 
action  by  the  attorney  against  the  plaintiff  for  his  bill  of 
costs  would  have  been  barred  by  the  statute,  yet  he  had 

(1)  Ruckmahaye  v.  LvXloobhoy  Mottichund^  8  Moore  P.  C.  C.  4; 
Ewt  India  Co.  v.  Paid,  7  Moore  P.  C.  C.  85. 

(2)  Don  ▼.  Lippmann,  5  CI.  &  F.  1 ;  FerguMon  v.  Fyffe,  8  CI.  &  P. 
140 ;  Euber  v.  Steiner,  2  Bingh.  N.  C.  202,  210 ;  S.  C.  2  Scott,  304 ; 
Cooper  ▼.  Wdfdegrave,  2  Beav.  284 ;  British  Linen  Co.  v.  Drummond, 
10  B.  &  C.  903 ;  Bury  v.  Goldner,  1  D.  &  L.  834 ;  Harris  v.  Quine, 
L.  R.  4  Q.  B.  653 ;  10  B.  &  S.  644 ;  38  L.  J.  Q.  B.  331 ;  Tfie  Alliance 
Bank  of  Simla  v.  Carey,  5  C.  P.  D.  429 ;  Finch  v.  Finchj  45  L.  J. 
Ch.  816. 

(3)  Wainford  v.  Barker,  1  Ld.  Ray  in.  232.  See  Courtenay  v. 
Wiaiams,  3  Hare,  551 ;  Poole  v.  Poole,  L.  R.  7  Ch.  17 ;  In  re  Milnes, 
53  L.  T.  534. 

(4)  Spears  y.  HartJy,  3  Esp.  81;  and  see  Richards  v.  Curlevois, 
3  £q.  Rep.  278. 
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Part  1.     a  subsisting   lien    on    the   judgment  (1).      The    same 


CH.  I. 


principle  applies  to  the  lien  of  a  solicitor  on  deeds  in  his 
possession  (2). 
Summary         Where  an  order  was  made  for  the  delivery  to  the  client 
of^rt**^°  by  a  solicitor  of  a  "  bill  of  his  fees  and  disbursements  in 
oyer  all  suits,  causes,  or  other  matters  of  business  in  which 

he  has  been  employed  as  the  attorney  or  solicitor  for  the 
applicant,"  and  for  a  reference  to  the  taxing-master  to 
tax  ''  the  said  bill/'  and  for  payment  of  the  sum  certified 
to  be  "  due  "  from  the  client  to  the  solicitor,  or  from  the 
solicitor  to  the  client,  it  was  held  that  the  taxing-master 
ought  to  tax  all  the  items  of  the  bill,  without  regard  to 
the  Statute  of  Limitations  (3).  So,  where  a  client  has  a 
claim  upon  a  solicitor  for  moneys  recovpred  in  an  action, 
and  received  by  the  solicitor  on  his  behalf,  more  than  six 
years  before  the  application  to  the  Court,  the  statute  is 
no  bar  to  the  recovery  of  the  money  by  the  client  from 
the  solicitor  by  means  of  the  summary  jurisdiction  of  the 
Court  (4).  But  where  a  client  voluntarily  paid  money 
to  an  attorney  under  an  agreement  in  itself  void  for 
champerty,  and  an  application  was  made  to  the  Court 
after  a  lapse  of  thirteen  years  to  compel  the  attorney  to 
refund  or  deliver  his  bill,  the  Court  refused  to  interfere, 
there  being  no  explanation  of  the  delay  in  applying  (5). 
The  Court  will  not  in  the  exercise  of  its  summary  juris- 
diction interfere  so  as  to  prevent  a  solicitor  pleculing  the 
statute  in  an  action  brought  against  him  by  llie  client  (6). 
Nor  will  the  Court  interfere  where  the  client  has  already 
sued  the  solicitor  and  the  action  has  failed  on  the  ground 
that  the  claim  was  barred  by  statute  (7).    And  no  order 

(1)  lligginH  ▼.  Scott,  2  B.  &  Ad.  413. 

(2)  In  re  Broomhead,  5  D.  <&  L.  52. 
'3)  Curtuen  v.  Milhum,  42  Ch.  D.  424. 
:  4)  Ex  parte  Sharp,  1  tfur.  405 ;  5  Dowl.  717. 
;5 )  Ex  parte  Teatman,  4  Dowl.  304 ;  1  H.  &  W.  510. 

(6)  Jn  re  Triston,  1  L.  M.  &  P.  74. 

(7)  Sittinghoume  and  Sheemess  Bailway  Co,  v.  Lawson,  W.  N. 
(188ti)  76;  80  L.  T.  newspajxr,  24  Apr.  1886,  p.  448. 


ACTIONS   WITHIN  21  J  AC.  L   C  16,   S.  3.  17 

can  be  made  under  sect.  28  of  the  Solicitors'  Act,  1860  (1),     Part  i. 
making  a  solicitor's  costs  in  a  suit  a  charge  on  the  property         ' 
recovered  or  preserved  in  any  case  in  which  the  right  to 
recover  payment  of  such  costs  is  barred  by  any  Statute  of 
Limitations. 

The  right  of  action  against  a  surety  will  generally  arise  Creditor 
at  the  same  time  as  the  right  of  action  against  the  '^  *"*  ^ 
principal  debtor;  and  the  surety  will  therefore  be 
entitled  to  the  protection  of  the  statute  at  the  same  time 
as  the  principal  debtor.  But  the  liability  of  the  surety 
is  not  discharged  by  the  neglect  of  the  creditor  to  sue 
the  principal  debtor  till  the  statute  has  run  (2).  Where 
the  creditor  had  in  his  hands  securities  of  the  surety  for 
the  guaranteed  debt,  it  was  held  that  he  was  entitled  to 
hold  them  though  time  had  run  in  favour  of  the  principal 
debtor  (3). 

In  Base  v.  Gould  (4),  where  a  testator  bequeathed  his  Debu  itill 
property  to  his  children  equally,  but  subject  to  the  "** 
condition  that  if  it  appeared  by  his  ledger  that  any  one 
of  his  children  was  indebted  to  him,  the  amount  of  the 
debt  should  be  deducted  from  such  child's  share,  it  was 
held  that  a  debt  appearing  in  the  ledger,  though  barred 
by  statute,  ought  to  be  deducted. 

In  the  case  of  Ingle  v.  Bicha/rds  (5),  one  of  the  executors  Debt  due 
named  in  a  will  was  indebted  to  the  testator  on  a  pro-  e«!cutor 
missory  note ;  the  other  executors  proved  at  once,  but  the 
executor  indebted  did  not  prove  till  after  the  death  of 
the  other  executors,  and  more  than  six  years  after  the 
testator's  death.  It  was  held  in  an  administration  suit 
that  although,  if  the  executor  so  indebted  had  never 
proved  at  all,  no  person  could  have  recovered  from  him  the 
money  due  on  the  note,  yet  the  proving  by  him  related 

(1)  23  &  24  Vict.  c.  127. 
2)  Per  Lindley,  L.  J.,  Cart&r  v.  White,  25  Ch.  D.  at  p.  672. 


(3)  Carter  v.  White,  25  Ch.  D.  666. 

(4)  15  Beav.  189. 

(5)  28  Bear.  366. 
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Pakt  I.     back  to  the  testator's  death,  and  therefore  the  executor 

Clf    !• 

'  was  held  liable  to  account  for  the  sum  due  on  the  note  as 
assets  in  his  hands.  Lord  Bomilly,  M.B.,  went  on  to 
ord^r  the  payment  of  interest  on  the  sum  from  the  date 
of  proof,  and  said  he  treated  it  as  a  case  of  revivor  of  a 
debt  barred  by  the  statute ;  but  it  is  hard  to  see  how  the 
proof  by  the  executor  could  in  any  sense  revive  the  debt. 
Debu  in  On  the  same  principle,  namely,  that  a  statute-barred 

rupt^.  ^^^^  ^s  s^Ul  ^  subsisting  debt,  if  the  debtor  does  not 
claim  the  benefit  of  the  statute,  it  is  for  the  most  part 
not  competent  to  any  other  person  to  set  it  up.  Thus 
before  the  Bankruptcy  Act,  1861  (1),  if  a  petitioning 
creditor's  debt  was  barred  by  the  statute  at  the  time  of 
the  petition,  the  bankrupt  might  oppose  the  adjudication 
on  that  ground ;  but  if  he  did  not,  a  debtor  of  the  bank- 
rupt could  not,  in  an  action  by  the  assignees,  object  on 
that  ground  to  the  validity  of  the  adjudication,  nor 
could  any  of  the  other  creditors  afterwards  dispute  the 
debt  (2) ;  but  any  creditor  as  well  as  the  assignees  could 
oppose  the  proof  of  any  other  creditor's  debt  under  the 
bankruptcy,  on  the  ground  that  it  was  barred  by  the 
statute  at  the  time  of  adjudication  (3) ;  and  Macan,  J.,  in 
the  Irish  case  of  In  re  Clendinning  (4),  seems  to  have 
thought  that  it  was  the  duty  of  the  assignees  as  trustees 
for  the  creditors  to  claim  the  benefit  of  the  statute.  In 
England,  by  the  97th  section  of  the  Bankruptcy  Act, 
1861  (5),  no  debts  barred  by  any  Statute  of  Limitations 
could  be  reckoned  as  debts  for  the  purposes  of  any 
petition  under  that  Act,    The  Bankruptcy  Act,  1861, 

(Vi  24  &  25  Vict.  c.  134. 

(2)  Quantock  v.  England,  5  Burr.  2628;  Ex  parte  Dewdney,  15 
Ves.  479 ;  Ex  parte  Eoffey,  19  Ves.  468 ;  Mavor  v.  Fyne,  3  Bingh. 
285 ;  Gregory  v.  Burrill,  5  B.  &  C.  341 ;  S.  C.  8  D.  &  R.  270 ;  Jellie 
V.  Mount/ord,  4  B.  &  Aid.  256 ;  In  re  Clendinning,  9  Jr.  Ch.  R.  284. 
Soe  Smallcombe  v.  Bruges,  McCleland,  45;  Middleton  v.  MucHdow^ 
10  Bingh.  401 ;  Cooke's  Bankruptcy  Law,  15,  6th  ed. 

f3)  Smallcombe  v.  Bruges,  McCleland,  45. 
4^  9  Ir.  Ch.  R.  284. 
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5)  24  &  25  Vict.  c.  134. 
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was  repealed  (1),  and  the  Bankruptcy  Act,  1869  (2),  sub-  Part  i. 
stituted  for  it ;  the  Bankruptcy  Act,  1869,  was  in  turn  ^ 
repealed  by  the  Bankruptcy  Act,  1883  (3) ;  but  neither 
the  Act  of  1869  nor  the  Act  of  1883  contains  any  such 
provision  as  the  97th  section  of  the  Act  of  1861.  By  sect.  6, 
subs.  1  (b)  of  the  Bankruptcy  Act,  1883,  now  in  force, 
a  creditor  is  not  entitled  to  present  a  bankruptcy  petition 
against  a  debtor  unless  the  debt  is  a  liquidated  sum  pay- 
able either  immediately  or  at  some  future  time ;'  by  sect.  37, 
subs.  3,  all  debts  and  liabilities,  with  certain  exceptions 
not  material  for  the  present  purpose,  '^  to  which  the  debtor 
is  subject  at  the  date  of  the  receiving  order,"  shall  be 
debts  provable  in  bankruptcy.  It  would  seem  that  the 
law  before  the  Bankruptcy  Act,  1861,  still  governs  the 
cases  of  statute-barred  debts,  and  that  no  statute-barred 
debt  can  be  the  foundation  of  a  bankruptcy  petition  (4), 
or  can  be  proved  in  bankruptcy,  if  objected  to ;  but  that 
the  objection,  if  not  taken  in  the  bankruptcy,  cannot 
afterwards  in  any  action  arising  out  of  the  bankruptcy 
be  taken  for  the  purpose  of  questioning  the  validity  of 
the  bankruptcy. 

It  is  believed  never  to  have   been  decided  whether  ^ebta 
statute-barred  debts  were  to  be  reckoned  in  computing  reckoned^in 
the  "  value  "  of  debts  in  order  to  calculate  the  proportion  jomposi- 
of  creditors  assenting  to  a  composition  under  the  192nd 
section  of  the  Bankruptcy  Act  of  1861  (5),  or  the  126th 
section  of  the  Bankruptcy  Act  of  1869  (6).     But  by  the 
Bankruptcy  Acts,  1883  (7),  s.  18,  and  1890  (8),  s.  3, 
subs.  2,  such  a  composition  must  have  the  assent  of  the 
majority  of  creditors  "  who  have  proved ;  "  and  creditors 
whose  debts  are  statute-barred  would  be  excluded  from 

(1)  See  32  &  33  Vict.  c.  83,  s.  20. 

(2)  32  &  33  Vict.  c.  71. 

(3)  46  &  47  Vict.  c.  52,  s.  169. 
;4)  Ex  'parte  Tynte.    In  re  Tynte,  15  Ch.  D.  125. 
[5)  24  &  25  Vict.  c.  134. 
(6>  32  &  33  Vict.  c.  71. 

'  46  &  47  Vict.  c.  52. 
53  &  54  Vict.  c.  71. 
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the  calculation  unless  they  have  been  allowed  to  prove 
without  objection  (1).* 

If  a  creditor  whose  debt  is  statute-barred  has  a  lien  on 
the  property  of  the  debtor,  his  lien  is  not  affected  by  the 
bankruptcy  of  the  debtor  (2). 

Upon  the  principle  that  a  debt  barred  by  the  statute 
is  still  a  subsisting  debt,  an  executor  or  administrator 
commits  no  devastavit  by  paying  such  a  debt,  and  is  not 
bound  to  plead  the  statute  (3) ;  this  is  well  settled,  and 
a  dictum  of  Bayley,  J.,  to  the  contrary  effect  (4)  has 
been  expressly  disapproved  of  by  Wood,  V.-C.  (5),  and 
by  Bowen,  L.J.  (6). 

An  executor  may,  in  the  exercise  of  his  discretion,  pay 
a  statute-barred  debt,  notwithstanding  that  the  personal 
estate  of  the  testator  is  insufficient  to  pay  all  his  debts, 
and  the  executor  will  be  allowed  the  payment  as  against 
the  devisees  of  the  real  estate  upon  which  the  other  debts 
are  in  consequence  thrown  (7), 

Questions,  however,  have  arisen  how  far  in  administra- 
tion actions  parties  interested  in  the  estate  can  set  up 
the  statute  against  claims  brought  in  under  the  decree, 
although  the  executors  refuse  to  interfere.  The  result 
of  the  cases  (8)  seems  to  be  as  follows : — 

(a)  In  all  administration  actions,  whether  creditors* 
actions  or  not,  any  person  interested  being  a  party  to 
the  action  or  coming  in  as  a  creditor  or  otherwise  under 
the  decree  can  raise  the  objection  to  any  claim  brought 

(1)  See  Jn  re  Uephum,    Ex  parte  Smith,  14  Q.  B.  D.  at  p.  400. 

(2)  Bankruptcy  Act,  1883,  s.  9,  subs.  2. 

(3)  Norton  jv.  Frecker,  1  Atk.  624 ;    Castleton  v.  Fanshaw,  Prec 


Chanc.  99 ;  1  Eq.  Cas.  Abr.  305. 

r4J  McCidloch  V.  Daioes,  9  D.  &  R.  43. 

(5)  Bill  V.  Weaker,  4  E.  &  J.  166;  and  see  Hunter  v.  Baaderf 
3  Giff.  214. 

(6)  In  re  Eownson.    Field  v.  White,  29  Ch.  D.  at  p.  363. 
?7)  Lowis  V.  Rumney,  L.  R.  4  Eq.  451. 

?8)  Ex  parte  Dewdney,  15  Ves.  498;  Shewen  v.  Vanderhorst, 
1  Russ.  &  M.  347 ;  2  Russ.  &  M.  75 ;  Briggs  v.  Wihon,  5  De  G.  M. 
&  G.  12;  Moodle  v.  Bannister,  4  Drew.  432;  Fuller  v.  Redman 
(No.  2)  26  Beav.  618.  See  Fhillips  v.  Beal  (No.  2),  32  Beav.  26 ; 
Adamt.  v.  Waller,  35  L.  J.  Ch.  727 ;  14  L.  T.  N.  S.  727. 
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in  under  the  decree.     The  same  rule  applies  now  to     PabtL 
proceedings  under  R.  S.  C,  Ord.  lv.  rr.  3,  4,  where  there      ^"' '' 
is  no  administration  order  (1). 

(b)  In  a  creditor's  action,  where  time  has  run  against 
the  plaintiff's  claim,  neither  a  creditor  nor  a  residuary 
legatee  can  come  in  and  set  up  the  statute  against  the 
plaintiff  in  respect  of  the  claim  on  which  the  decree  is 
founded;  but 

(c)  Where  the  suit  is  for  the  administration  of  the  real 
as  well  as  of  the  personal  estate,  any  person  interested  in 
the  real  estate  who  would  have  been  a  necessary  party 
but  for  the  provisions  of  R.  S.  C,  1883,  Ord.  xvi.  r.  8 
and  rr.  33-38  (2)  (which  have  been  substituted  for  sect.  42 
of  15  &  16  Vict.  c.  86,  now  repealed),  can  take  the 
objection  against  the  plaintiff. 

No  payment  made  by  an  executor  after  decree  will  be 
allowed  him  in  his  accounts;  but  he  is  entitled,  in 
taking  the  account,  to  stand  in  the  place  of  any  creditor 
whom  he  may  so  pay  in  respect  of  the  debt  paid  (3). 
Therefore,  if  an  executor  after  decree  pay  a  debt  barred 
by  statute,  any  party  who  could  have  set  up  the  statute 
against  the  creditor,  had  he  come  in  under  the  decree^ 
would  be  able  to  set  it  up  in  the  same  manner  against 
the  executor.  After  decree  an  executor  can  do  no  act  to 
vary  the  rights  of  the  parties,  so  that  an  acknowledgment 
of  a  debt  by  an  executor  after  decree  is  void  as  against 
the  parties  interested  in  the  estate  (4). 

An  order  in  an  administration  action  under  R.  S.  C.| 
1883,  Ord.  xv.  r.  1  (5),  merely  for  an  account  by  an 
executor,  and  reserving  further  consideration,  does  not 
affect  the  right  of  creditors  to  sue  the  executor  or  the 
executor's  right  to  prefer  creditors  (6).     In  an  adminis^ 


(1)  In  re  Wenham.    Hunt  v.  Wenliam  (1892),  3  Ch.  59. 
2^  See  R.  8.  C.  Ir.  1891,  0.  xvi.  r.  8  and  rr.  33-38. 
3;  Jones  v.  Jukes,  2  Ves.  518 ;  Mitchelson  v.  Piper,  8  Sim.  64. 

4)  Phillips  v.  Seal  (No.  2),  32  Beav.  26. 

5)  B.  S.  C.  Ir.  1891,  0.  xv.  r.  1. 

6)  In  re  Barrett.     WhiUiker  v.  Barrett,  43  Ch.  D.  70. 
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Part!,  tration  suit  where  all  the  next  of  kin  but  one  were 
^' ''  before  the  Court,  and  both  they  and  the  administratrix 
declined  to  take  advantage  of  the  statute  against  the 
creditors  coming  in  under  the  decree,  Lord  Romilly,  M.R., 
decided  that  the  objection  should  not  be  raised  by  the 
Court  on  behalf  of  the  absent  next  of  kin,  but  intimated 
that  the  administratrix  acted  at  her  own  risk  and  not 
under  the  sanction  of  the  Court  (1). 
statute  Where,  in  an  administration  action,  the  parties  in- 

Lip  OP  ^  terested  in  the  realty  of  a  deceased  debtor  set  up  the 
executor  statute,  but  thoso  interested  in  the  personalty  do  not, 
the  personalty  remains  liable  to  the  debt,  but  the  realty 
is  freed  (2).  But,  since  the  personalty  is  the  primary 
fund  for  payment  and  would  therefore  in  ordinary  cases 
be  liable  to  refund  the  amount  of  any  debt  paid  out  of 
the  realty,  there  is  greater  difficulty  in  deciding  what  is 
the  consequence  when  the  owner  of  the  realty  does  not 
set  up  the  statute,  but  the  personal  representative  does. 
A  similar  difficulty  arises  when  one  out  of  several  devisees 
omits  to  plead  the  statute,  since,  as  a  general  rule,  such 
a  devisee  would,  if  compelled  to  pay  the  whole  of  a  debt» 
have  a  right  of  contribution  against  the  devisees  of  other 
parts  of  the  testator's  estate.  It  has  been  argued  that 
the  right  to  have  the  amount  refunded  or  to  require 
contribution  not  only  is  not  destroyed,  but  preserves 
to  the  creditor  a  right  to  recover  directly  from  those 
from  whom,  by  this  indirect  process,  the  money  would 
eventually  come — that  is,  from  the  very  persons  who 
have  pleaded  the  statute.  It  was,  however,  decided  in 
the  case  of  several  devisees  that  the  creditor's  right  is 
not  kept  alive  against  those  who  have  set  up  the 
statute,  and  on  the  same  principle  it  would  seem  that 
no  such  right  would  remain  against  an  executor.  A 
strong  opinion  was  also  expressed  that  the  right  to  con- 


■^i 


1)  AUton  y.  TroUope,  L.  R.  2  Eq.  205. 

2)  Fardham  v.  WcUlis,  10  Hare,  217 ;  22  L.  J.  Cb.  548. 
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tribution  itself  was  gone  (1).  It  would  seem  from  the  Pabt  i. 
decree  in  Fordham  v.  Wallis  that  if  a  testator  has  devised  ^1^ 
his  land  in  settlement  or  to  various  specific  devisees, 
those  devisees  only  who  plead  the  statute  will  get  the 
benefit  of  it,  and  that  such  plea  will  not  enure  for  the 
benefit  of  devisees  taking  under  the  will  either  different 
lands  or  other  estates  in  the  same  land.  Lord  Cran- 
worth,  however,  appears  from  his  judgment  in  Morley 
V.  Morley  (2)  to  have  been  of  a  different  opinion,  and 
if  the  view  suggested  below  (3)  is  correct — namely, 
that  the  liability  of  all  the  real  estate  of  a  deceased 
debtor  to  satisfy  his  simple  contract  debts  is  indivi- 
sible— then  it  must  be  considered  doubtful  whether 
the  authority  of  Fordham  v.  Wallis  on  this  point  is  con- 
clusive. 

Not  only  may  the  executor  pay  a  debt  of  the  testator  Executor 
to  which  the  statute  might  have  been  pleaded,  but  the  Sibts"'*"* 
executor's  right  of  retainer  extends  to  statute-barred  barred. 
debts,  and  that  even  after  judgment  in  an  administration 
action,  and  although  he  has  paid  the  assets  into  Court 
without  previously  asserting  his  right  (4).  In  a  suit  by 
a  legatee  to  obtain  payment  of  the  legacy  out  of  the 
assets  of  the  testator,  it  was  held  that  an  executor  might 
retain  so  much  of  the  legacy  as  was  sufficient  to  satisfy 
a  debt  due  from  the  legatee  to  the  testator  at  the  time 
of  his  death,  although  the  remedy  for  the  debt  was  at 
the  time  of  the  death  barred  by  the  statute.  This  was 
decided  on  the  same  ground  as  the  cases  upon  lien — 
namely,  that  the  debt  itself  not  being  discharged,  if  the 
creditor  has  any  means  other  than  an  action  for  recover- 
ing his  debt,  he  is  at  liberty  to  pay  himself  notwith- 

(1)  Fordham  v.  WalliSj  ubi  supra.  See  Byrne  v.  Duignan^  3  J.  & 
Lat.  116;  9  Ir.  Eq.  R.  295.    See  below,  Part  III.  Ch.  IV. 

(2)  5  De  G.  M.  &  G.  GIO. 

(3)  See  Part  I.  Ch.  V. 

(4)  HopUnson  v.  Leach,  1  Madd.  Ch.  Pr.  728,  3rd  ed.;  StaM- 
achmidt  v.  Leit,  1  Sm.  &  G.  415;  Sharman  v.  Budd,  4  Jur.  N,  S. 
527 ;  BiU  v.  Walker,  4  K.  &  J.  166. 
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Part  I.  standing  the  statute  (1).  The  executor  has  no  right  to 
'  retain  a  specific  legcw^y  as  against  a  debt  due  from  the 
legatee  (2).  An  administrator  is  entitled  to  set  oiBf 
against  the  share  of  one  of  the  next  of  kin  in  the 
intestate's  estate  the  whole  of  a  debt  to  the  estate,  part 
of  which  is  statute-barred  (3).  An  executor  can  retain 
out  of  a  lapsed  share  of  personalty  which  has  come  to 
one  of  the  next  of  kin  a  statute-barred  debt  due  to  the 
testator's  estate,  but  he  has  no  power  to  retain  such  a 
debt  out  of  a  lapsed  share  of  realty  which  has  come  to 
the  heir,  even  though  such  realty  has  been  devised  to 
the  executor  for  the  purpose  of  conversion  (4). 

A  creditor  whose  debt  was  statute-barred  has  been 

allowed  to  take  out    administration    to   his    intestate 

debtor,  but  in  that  case  the  Court  required  that   the 

administration  bond  should  contain  an  obligation  that 

the  administrator  would  distribute  the  assets  rateably 

without  any  preference  of  his  own  debt  (5). 

Set-off.    ^      The  8t^,tutes  (6)  allowing  the  set-ofif  of  mutual  debts 

"  were  subsequent  to  the  statute  of  James,  but  the  Courts 

have  determined  that  set-off  is  within  the  equity  of  the 

statute,  and  a  plaintiff  can  take  advantage  of  the  statute 

if  he  replies  it  to  a  defence  of  set-off  in  the  same  manner 

as  a  defendant  pleads  it  in  a  defence  (7). 

Crown  not       The  Crown  is  not  affected  by  the  statute  of  James, 

■to°ute!*^     and  therefore  if  a  debt  not  barred  by  statute  is  vested 

in  the  Crown,  it  will  never  be  barred  as  against  the 

(1)  Courtenay  v.  WtUiams,  3  Hare,  539 ;  15  L.  J.  Ch.  204.  See 
Smith  V.  Smith  and  Jeavons,  7  Jiir.  N.  S.  1140;  3  Giif.  263;  Coatesw 
Coates,  33  lieav.  249 ;  33  L.  J.  Cb.  448 ;  Jn  re  Akerman.  Akerman 
V.  Akerman  (1891),  3  Ch.  212. 

(2^  In  re  Akerman.    Akerman  v.  Akerman  (1891),  3  Ch.  212. 

(3)  Jn  re  CordwelVs  Estate.  White  v.  Cordwell,  L.  K .  20  Eq. 
644. 

(4)  Jn  re  Milnes.    Milnes  v.  Sherwin,  53  L.  T.  534. 

(5)  Coombs  V.  Coombs,  L.  K.  1  P.  &  D.  288. 

(6)  2  Geo.  II.  c.  22,  s.  13 ;  8  Geo.  II.  c.  24,  8.  4.  See  now  R.  S.  C. 
1883,  O.  XIX.,  r.  3 ;  R.  S.  C.  Ir.  1891,  0.  xix.  r.  3. 

(7)  Remington  v.  Stevens,  2  Strange,  1^71;  Rawley  v.  Rawley^ 
1  Q.  B.  D.  460. 
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Crown,  but  a  debt  already  barred  will  not  be  revived  by     Part  i. 
becoming  vested  in  the  Crown  (1).  ^fll' 

When  the  time  has  once  begun  to  run,  it  will  continue  if  time 
to  do  so,  even  should  subsequent  events  occur  which  running,  it 
render  it  an  impossibility  that  an    action  should  be  c°''**»*^«''- 
brought.    This  rule  holds  good  alike  of  all  the  Statutes 
of  Limitations  (2).    It  was  even  decided  in  Prideaux  v. 
Wether  (3)  that  a  plaintiff  was  barred  by  the  statute, 
although  during  the  latter  part  of  the  six  years  the 
Courts  were  closed  in  consequence  of  the  rebellion.     One 
exception  has  been  grafted  on  this  rule — namely,  where  EKoeption. 
the  administration  of  the  estate  of  a  person  liable  to  be 
sued  has  been  granted  to  the  person  in  whom  the  right 
of  action  is  vested;   this,  being    an  act  of  law,  sus- 
pends the  remedy,  and  therefore  the  operation  of  the 
statute  (4). 

(1)  Lambert  v.  Taylor,  4  B.  &  C.  138.     See  pot^t,  Part  VII.  Ch.  I. 

(2)  Horn/ray  v.  Scroope,  13  Q.  B.  509,  512;  Hill  v.  /Smith,  1  Wils. 
134;  J)oe  d,  Duroure  v.  JoneSy  4  T.  R.  300;  Rhodes  v.  Smethurst, 
4  M.  &  W.  42 ;  Howlett  v.  Lambert,  2  Ir.  Eq.  R.  254.  See  SkeffingUm 
V.  Whitehurst,  3  Y.  &  C.  Excli.  34,  35 ;  Doe  v.  Shane,  4  T.  R. 
306  n.  ft;  Siotoel  v.  Z(mch,  Plowd.  36t>;  Cotterdl  v.  Button,  4  Taunt. 
826;  Oray  v.  Mendez,  1  Strange,  556;  Wilcox  v.  Hoggins,  1  Bar- 
nardiston,  335,  2  do.  5 ;  Copley  v.  Dorkmincque,  2  Lev.  166. 

(3)  1  Lev.  3 1 ;  and  see  17  Ves.  93,  and  Bynton^s  Case  cited  in  HaU 
T.  Wyhoum,  2  Salk.  420. 

(4)  Seagram  v.  Knight,  L.  R.  2  Ch.  628. 
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Breach  of 
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CHAPTER  IL 

WHEN  THE  TIME  BEGINS  TO  RUN. 

The  statute  of  James  requires  an  action  to  be  brought 
"  within  "  so  many  "  years  after  the  cause  of  action  or 
suit,"  except  in  the  case  of  slander,  where  the  action 
must  be  brought  "  within  two  years  after  the  words 
spoken."  For  the  purpose,  therefore,  of  ascertaining  the 
time  when  the  statute  begins  to  run,  we  must  consider 
when  the  cause  of  action  arises  in  each  case.  In  assump- 
sit upon  an  executory  promise,  the  cause  of  action  is  the 
breach  and  not  the  promise  (1).  If,  therefore,  the 
promise  is  to  do  anything  at  a  future  time,  or  upon  the 
happening  of  a  contingency,  the  cause  of  action  arises  at 
the  time  specified  or  upon  the  event  happening  (2). 
Thus  a  promise  being  to  pay  a  debt,  "whensoever  my 
circumstances  enable  me  to  do  so,  and  I  may  be  called 
on  for  that  purpose,"  it  was  held  that  no  demand  was 
necessary,  and  that  the  statute  ran  from  the  time  of  the 
debtor  being  able  to  pay,  although  the  plaintiff  had 
made  no  demand,  and  had  no  knowledge  or  notice  of  the 
defendant's  ability  (3).  So  in  the  case  of  a  promise  to 
do  anything  upon  request,  the  time  runs  from  the 
request  (4),  except  where  the  request  is  immaterial,  as  in 

(1)  G<mld  V.  Johnson,  2  Salk.  422 ;  2  Ld.  Baym.  838 ;  East  India 
Co,  V.  Paul,  7  Moore  P.  C.  C.  85. 

(2)  Fmton  v.  Emhlers,  3  Burr.  1278 ;  S.  C.  1  Wm.  Bl.  363 ;  Waters 
V.  Earl  Thanety  2  Q.  B.  757 ;  ffamnwnd  v.  Smith,  33  Beav.  452. 


(S)  Waters  v.  Earl  Thanet,  2  Q.  B.  757. 


Webb  V.  Martin,  1  Lev.  48;  Shutford  v.  Borough,  Godbolt, 
437 ;  S.  C.  Shutford  v.  Penow,  Cro.  Car.  139 ;  Bill  v.  Lake,  Hetley, 
138. 
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the  case  of  a  promise  to  pay  a  debt  on  demand  (1).     PabtI 


OH.  n. 


Where  the  plaintiff  having  agreed  to  lend  the  defendant 
a  sum  of  money  sent  to  him  on  the  14th  June  a  cheque  Money 
payable  to  the  defendant's  order,  and  through  the 
defendant's  mistake  the  cheque  was  presented  at  the 
plaintiff's  bank  without  being  endorsed,  and  in  con- 
sequence was  not  paid  by  the  plaintifi^s  bankers  till  the 
21st  June,  it  was  held  that  an  action  commenced  on  the 
21st  June  six  years  afterwards  was  in  time,  as  the  loan 
was  made  not  on  the  day  when  the  cheque  was  handed 
over,  but  on  the  day  when  the  money  was  paid  (2).  If 
a  sub-tenant  voluntarily  pays  to  the  head  landlord  rent 
due  by  the  landlord  of  the  sub-tenant,  the  sub-tenant's 
right  to  recover  from  the  mesne  landlord  the  sum  so  paid 
does  not  arise  unless  and  until  the  payment  is  adopted 
by  the.  mesne  landlord,  and  the  statute  does  not  run 
against  the  sub-tenant's  right  until  such  adoption  (3). 
Where,  in  an  agreement  for  the  repayment  of  an  existing 
debt  by  instalments,  there  is  a  proviso  that  on  default  of 
payment  of  any  instalment  the  whole  debt  should  be 
immediately  recoverable,  then,  inasmuch  as  upon  the 
first  default  the  creditor  has  an  immediate  right  of  action 
for  the  whole  debt,  the  statute  runs  not  as  to  each 
instalment  from  the  time  at  which  it  ought  to  have  been 
paid,  but  as  to  the  whole  debt  from  the  time  of  the  first 
default  (4).  On  the  same  principle,  if  goods  are  sold  on  Goods  sold 
credit,  the  time  runs  not  from  the  delivery  of  the  goods,  ®°  ^^^^^ 
but  from  the  time  when  the  credit  expires.  Where  a 
contract  for  the  sale  of  goods  was  for  six  months'  credit, 
the  payment  then  to  be  made  by  a  bill  at  two  or  three 
months,  at  the  purchaser's  option,  it  was  held  that  an 
action  for  the  price  would  not  lie  at  the  expiration  of 
six   months,  and  that  time  began    to    run    from   the 

(1)  See  below,  p.  30. 

(2)  Garden  v.  Bruce,  L.  R.  3  C.  P.  300;  37  L.  J.  C.  P.  112. 

(3)  Aheame  v.  McSwiney,  8  Ir.  R.  C.  L.  568. 

(4)  Hemp  v.   Garland,  4  Q.  B.  519;   Reeves  v.  Butcher  (1891) 
2  Q.  B.  509.    See  Irving  v.  Veitchy  3  M.  &  W.  90. 
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Pabt  I.  expiiation  of  eight  or  nine  months,  it  being  unnecessary 
^^"'  to  decide  which.  It  was  intimated  that  the  only  action 
that  woald  lie  after  the  expiration  of  the  six  months,  and 
before  the  expiration  of  the  eight  or  nine  months,  woald 
be  an  action  for  breach  of  contract  in  not  giving  the 
bill  (1). 
Work  So  on  a  general  contract  for  work  to  be  done,  the  cause 

of  action  for  the  price  accrues  when  the  work  is  done  (2). 
But  where  the  special  Act  of  a  railway  company  in- 
corporated the  Companies  Clauses  Act  (3),  s.  65  of  which 
enacts  that  '^  all  the  money  raised  by  the  company  shall 
be  applied,  firstly,  in  paying  the  costs  and  expenses 
incurred  in  obtaining  this  special  Act,"  and  a  solicitor 
sued  the  company  for  such  costs  fourteen  years  after  the 
work  was  done,  but  within  six  years  of  the  company's 
first  having  assets,  it  was  held  that  the  statute  did  not 
begin  to  run  till  the  company  had  assets  (4).  And 
where  the  solicitor  of  a  Joint  Stock  Company,  after  an 
order  to  wind  up  the  company,  delivered  up  documents 
to  the  official  manager  on  the  undertaking  that  the 
solicitor  should  be  paid  out  of  the  first  funds  that  should 
come  to  the  hands  of  the  official  manager,  and  the 
solicitor  delivered  his  bill  nine  years  afterwards,  no  funds 
having  till  then  come  into  the  hands  of  the  official 
manager,  it  was  hold  that  the  claim  was  not  barred  by 
the  statute  (5).  In  an  action  against  a  factor  for  account, 
the  time  runs  from  demand  only,  the  implied  promise 
Bills  of  being  to  account  on  demand  (6).  So,  in  the  case  of  a 
exchange.    ^^^  ^^  ^^^^  payable  at  a  fixed  time  after  date,  the 

statute  runs  only  from  the  time  at  which  the  bill  or  note 
becomes  due,  even  although  the  action  is  for  money  lent 


I 


1)  Helps  V.  WinUrhottom,  2  B.  &  Ad.  431. 

^2)  Per  Parke,  B.    Eraery  v.  Day,  1  C.  M.  &  R.  245.    See  Hyde  v. 
Partridge,  2  Ld.  Rayra.  12u4. 
;3)  8  &  9  Vict.  c.  IG. 

^4)  In  re  Kensington  Station  Act,  L.  R.  20  Eq.  197. 
^5)  In  re  Qloucester,  &c..  Railway  Co,  2  Giflf.  47. 
(6)  Topham  v.  Braddick,  1  Taunt  572. 
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for  which  the  note  is  a  security  (1),  because  the  money  |  Part  r. 
does  not  become  payable  till  the  time  has  expired.  If,  ^"'°' 
however,  the  bill  be  payable  at  sight,  the  statute  runs 
from  the  presentment  (2),  but  if  payable  at  a  specified 
period  after  sight  or  demand,  the  statute  does  not  run 
till  the  expiration  of  such  period  (3).  A  bill  payable  at 
sight  must  be  presented  within  a  reasonable  time  (4), 
but  as  between  the  holder  and  the  drawer,  no  time  less 
than  six  years  is  unreasonable  for  presentment,  unless 
some  loss  be  occasioned  to  the  drawer  by  the  delay  (5). 
But  where  presentment  is  unnecessary  (6),  the  statute 
runs  from  the  time  when  the  holder  first  became  aware 
of  some  fact  that  makes  presentment  unnecessary,  e.g. 
that  the  drawer  had  no  means  of  meeting  the  bill  (7). 
Where  a  defendant  accepted  a  bill  in  blank  which  was 
not  filled  up  for  twelve  years,  it  was  held  that  he  wa^ 
liable  at  the  suit  of  an  innocent  holder  for  value,  and 
that  time  did  not  begin  to  run  till  the  bill  became  due 
as  filled  up  (8).  In  the  case  of  In  re  BetheU,  Bethdl  v. 
Bethdl  (7),  a  debtor  drew  a  cheque,  gave  it  undated  to 
a  creditor,  and  told  the  creditor  that  he  would  let  the 
creditor  know  when  he  had  completed  a  loan  from  which 
he  expected  to  get  sufficient  money  to  meet  the  cheque, 
and  that  the  creditor  was  then  to  fill  in  the  cheque  and 
obtain  payment;  the  debtor  afterwards  informed  the 
creditor  that  he  could  not  complete  the  loan ;  it  was  held 
that  the  creditor  could  not  prevent  the  statute  from 

(1)  Wittersheim  v.  Cknmiesa  of  Carlisle,  1  Hy.  Bl.  631 ;  Buckler  v. 
Moory  1  Mod.  89. 

(2)  Dixon  V.  Nuttall,  1  0.  M.  &  R.  307;    Holmes  v.  Kerrison, 
2  Taunt.  323 ;  In  re  Boyse.     Crofton  v.  Crofton,  33  Oh.  D.  612. 

(3)  Thorpe  v.  Booth,  By.  &  Moo.  388 ;  and  see  Mo(yre  v.  Fetchdl, 
22  Beav.  172. 

(4)  BilU  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  40. 

(6;  Laws  v.  Band,  27  L.  J.  0.  P.  76;  Bobinson  v.  Hawksford^ 

9  Q.  B.  52. 

(6)  See  Tkrry  v.  ParTcer,  6  A.  &  E.  602 ;  Wirth  v.  Austin,  L.  R. 

10  C.  P.  689 ;  Bills  of  Exchange  Act,  1882,  s.  46. 

(7)  In  re  Bethell    BeiheU  v.  Bethdl,  34  Ch.  D.  561. 

(8;  Montague  ▼.  Perkins,  17  Jur.  557 ;  22  L.  J.  C.  P.  187. 
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Part  I.     running  by  not  filling  in  the  date,  but  that  the  statute 

*      ran  from  the  time  when  the  creditor  was  informed  that 

the  debtor  could  not  complete  the  loan.  In  the  last- 
mentioned  case  of  In  re  BetheU,  it  should  be  observed,  the 
creditor  had  only  a  limited  authority  to  fill  in  the  date, 
while  in  the  previous  case  of  Montagtie  v.  Perkins  (1) 
the  creditor's  authority  was  unlimited.  If  a  bill  or  note 
be  made  payable  on  demand,  the  statute  runs  from  the 
date  of  making  or  accepting,  because  the  bill  or  note  is 
payable  immediately,  and  no  demand  is  necessary  (2). 

(And  the  same  rule  applies  to  any  promise  to  pay  on 
demand  (3).  Nor  will  it  make  any  difference  in  this 
respect  that  the  debt  is  to  be  repaid  with  simple  (4)  or 
even  with  compound  (5)  interest. 
Cheques.  A  cheque  is  a  bill  of  exchange  drawn  on  a  banker 
payable  on  demand  (6) ;  and  if  a  cheque  be  duly 
presented  and  dishonoured,  an  action  will  lie  against  the 
drawer  for  breach  of  the  implied  promise,  that  the 
cheque  would  be  paid  on  presentment  at  the  bank  on 
which  it  is  drawn.  As  no  such  action  will  lie  without 
presentment,  unless  there  are  special  circumstances 
which  render  presentment  unnecessary,  it  might  seem 
that  the  holder  of  a  cheque  by  delaying  to  present  it 
might  postpone  the  accrual  of  the  right  of  action  for  an 
unlimited  time,  and  that  therefore  the  drawer  of  a 
cheque  might  be  sued  for  the  amount  any  number  of 
years  afterwards.  But  it  is  apprehended  that  the  implied 
contract  on  the  drawing  of  a  cheque  is  only  that  it  will 
be  paid  by  the  banker  if  presented  in  a  reasonable  time, 
and  therefore  that  if  a  cheque  is  not  presented  until 
more  than  a  reasonable  time  has  elapsed,  no  cause  of 

(1)  JHontague  v.  PerkinSy  17  Jur.  557 ;  22  L.  J.  C.  P.  187. 

(2)  Christie  v.  Fonsicky  1  Selw.  N.  P.  301  (13tli  ed.) ;  Bumhall  v. 
Bally  10  Mod.  38;  In  re  George.    Francis  v.  Bruce,  44  Ch.  D.  627. 

(3)  CoUine  v.  Benning,  12  Mod.  444.    See  re  Broton,  37  SoL  J.  354. 
;4)  Norton  v.  EUamy  2  M.  &  W.  461. 
'5)  Jackson  v.  Ogg^  Johns,  397. 
f6)  Bills  of  ExcliaDge  Act,  1882,  s.  73. 
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action  accrues  upon  payment  being  refused,  and  the     PaktI. 
holder  can  only  sue  upon  the  original  consideration  for         ' 
which  the  cheque  was  given,  or  on  the  new  promise  to 
pay  which  arises  on  the  cheque  being  given  for  an 
existing  debt. 

Where  a  note  payable  on  demand  was  deposited  with 
a  banker  for  delivery  to  the  payee  on  his  producing 
another  note  cancelled,  it  was  held  that  the  payee  had 
no  cause  of  action  till  the  note  was  delivered  to  him  by 
the  banker,  and  that  the  statute  only  ran  from  that 
time  (1). 

Where  a  bill  or  note  is  not  payable  on  demand,  but,  Dajs  of 
on  the  expiration  of  a  certain  specified  period,  three  days  ^*^' 
of  grace  are  (unless  the  bill  or  note  otlierwise  provides) 
to  be  added  to  the  period  fixed  for  payment,  and  the  bill 
or  note  falls  due  on  the  last  of  these  three  days.  The 
cause  of  action  accrues  on  the  last  day  of  grace,  and  the 
time  begins  to  run  then.  If  the  last  day  of  grace  fall  on 
a  Sunday,  Christmas  Day,  Good  Friday,  or  public  fast  or 
thanksgiving,  the  bill  is  due  and  payable,  and  the  cause 
of  action  therefore  accrues  on  the  preceding  business 
day  (2).  If  the  last  day  of  grace  is  a  Bank  Holiday 
(under  the  Bank  Holidays  Act,  1871),  other  than 
Christmas  Day,  or  Good  Friday,  or  is  a  Sunday,  and  the 
second  day  of  grace  is  a  Bank  Holiday,  the  bill  is  due 
and  payable,  and  the  cause  of  action  accrues  on  the 
business  day  following  the  last  day  of  grace  (3).  When 
the  last  day  of  the  six  years  or  other  period  of  limitation 
is  a  Sunday  or  other  day  on  which  an  action  cannot  be 
commenced,  the  action  must  be  commenced  on  the 
preceding  business  day,  or  it  will  be  too  late  (2).  And 
K  S.  C.  1883,  Ord.  lxiv.  r.  3  (4)  does  not  apply  to  the 
commenceihent  of  such  an  action  (2). 

(1)  Savage  v.  AUren^  2  Stark.  232. 
1  (2)  Morris  v.  Rwhards,  46  L.  T.  210. 

(3)  BiUs  of  Exchange  Act,  1882  (45  &  46  Vict  c  61%  s.  14  (a) 
and(b). 

(4)  R.  8.  C.  Ir.  1891, 0.  lxiv.  r.  3, 
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PabtI. 

OH.  II. 


Guarantee 
of  carrent 
account. 


Action 
against 
drawer  of 
a  bill. 


they  were  not  to  apply  to  A.  until  failure  of  their  utmost 
efforts  and  legal  proceedings  against  B.  In  March, 
1820,  in  consideration  of  the  plaintiffs  giving  B.  two 
years  for  payment,  A.  reserved  to  them  their  claim 
against  himself  under  the  former  guarantee,  in  case  they 
should  not  be  paid  at  the  expiration  of  that  period.  B. 
went  abroad  in  1824 ;  process  was  issued  against  him  in 
1826  and  continued  till  1830,  when  he  returned ;  the 
plaintiffs  then  arrested  him,  and  he  took  the  benefit  of 
the  Insolvent  Act.  In  1828  the  plaintiffs  sued  A.  on 
his  guarantee.  A.  died  in  1829,  and  an  action  was  then 
brought  against  his  executors  which  was  not  tried  till 
after  B.  became  insolvent;  the  defendants  set  up  the 
statute,  and  it  was  held  to  be  a  good  defence,  as  the 
plaintiffs'  right  of  action  against  A.  accrued  at  the 
expiration  of  the  two  years'  time  given  to  B. — that  is,  in 
March,  1822,  and  the  action  ought  to  have  been  brought 
within  six  years  of  that  time. 

A  joint  and  several  promissory  note  payable  on 
demand  was  given  by  A.  and  B.  to  a  banking  company 
on  the  4th  of  December,  1855,  and  by  a  memorandum  of 
the  same  date  it  was  declared  that  the  note  W6^  intended 
as  a  security  for  an  account  to  be  opened  by  B.  with  the 
banking  company,  and  in  case  of  the  company  suing  on 
the  note,  the  production  of  the  note  was  to  be  conclusive 
evidence  that  the  amount  claimed  was  owing  from  B. 
On  the  31st  of  December,  1855,  B.  was  indebted  to  the 
company,  but  no  balance  was  struck  till  June,  1856.  It 
was  held  that  an  action  against  A.  commenced  in  March, 
1862,  was  not  defeated  by  the  statute  (1). 

If  a  bill  of  exchange  is  dishonoured  by  non-acceptance, 
an  action  lies  against  the  drawer  at  the  suit  of  the  payee, 
immediately  upon  the  latter  giving  notice  of  the  non-  . 
acceptance  (2) ;   hence,  when  a  foreign  bill  has  been 
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1)  ffartland  v.  Jukes,  1  H.  &  C.  667 ;  32  L.  J.  Exch.  162. 
[2)  Mil/ord  v.  Mayor,  1  Doug.  65 ;  Hickling  v.  Eardey,  7  Taunt. 
312. 
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dishonoured  by  non-acceptance^  and  duly  protested  and  Part  i. 
notice  given,  the  statute  begins  to  run  immediately  '^' 
notice  is  given,  not  from  the  time  at  which  the  bill 
would  have  become  due  (1).  In  Webster  v.  Kirk  (2) 
the  plaintiffs  were  payees  of  bills  of  exchange,  drawn  by 
the  defendant,  which  they  had  indorsed  over.  The  bills 
became  due  in  1843,  and  were  dishonoured :  in  1847  the 
plaintiffs  were  sued  by  the  indorsees,  and  ultimately,  in 
1851,  were  compelled  to  pay  the  amount ;  the  plaintiffs 
then  sued  the  defendant,  but  the  statute  was  held  to  be  a 
bar.  An  unsuccessful  attempt  in  this  case  was  made  to 
show  that  the  plaintiffs  were  merely  accommodation 
parties,  and  it  seems  to  have  been  admitted  that,  if  that 
contention  failed,  the  plea  of  the  statute  was  good,  time 
running  from  the  dishonour.  The  same  rule  must  hold 
good  in  an  action  between  an  indorsee  and  any  prior 
holder. 

On  the  principles  laid  down  above,  as  to  the  right  of  a  Payment 
surety  to  sue  a  co-surety  or  the  principal  debtor,  it  would  heii*or  ^^ 
appear  that  if  the  heir  or  devisee  of  a  deceased  debtor  devisee.  " 
has  been  compelled  to  pay  a  simple  contract  debt  of  the 
deceased,  time  will  begin  to  run  against  his  right  to 
recover  the  amount  out  of  the  personalty  as  soon  as  he 
has  made  the  payment,  and  if  one  of  several  devisees  has 
paid  such  a  debt,  time  will  run  against  his  right  to  obtain 
contribution  from  the  other  devisees  as  soon  as  he  pays 
more  than  his  proportion. 

The  liability  of  a  husband  for  the  ante-nuptial  debts  Husband's 
of  his  wife  accrues  to  him  on  his  marriage,  but  the  cause  ^^^^'^^^^ 
of  action  is  the  indebtedness  of  the  wife,  and  the  statute  nuptial 
runs  in  his  favour  as  well    as   in  favour  of  the  wife;  hiswite. 
and  the  Married  Women's  Property  Act,  1882  (3),  has 
made  no  difference  in  this  respect ;  and  if  a  husband  is 
sued  under  sects.  14  &  15  of  that  Act,  for  an  ante- 
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1)  WhiUhead  v.  Walker,  9  M.  &  W.  506. 

2)  17  Q.  B.  944 ;  21  L,  J.  Q.  B.  159. 
(3)  45  &  46  Vict.  c.  75. 
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Pabt  I.     nuptial  debt  which  accrued  due  against  the  wife  more 
jj^      than  six  years  before  the  action  against  the  husband,  the 
statute  is  a  good  defence  to  him  as  well  as  to  her  (1). 
Partner-  On  the  dissolution  of  a  partnership,  the  statute  begins 

'^'P*  to  run  against  a  claim  brought  by  one  of  the  former 

partners  against  another  from  the  time  of  the  dissolu- 
tion (2).  As  between  a  surviying  partner  and  the 
representatives  of  a  deceased  partner,  the  statute  begins 
to  run  at  the  date  when  the  partnership  estate  is  vested 
in  the  surviving  partner  (3). 
Conse-  In  all  actions  on  promises,  as  we  have  seen,  the  statute 

da^ge.  ^^^3  ^^^  horn  the  making  of  the  promise,  but  from  the 
breach,  the  breach  being  the  cause  of  action,  or  the  gist 
of  the  action,  as  it  has  been  called.  Consequential  damage 
arising  from  the  breach  gives  no  new  cause  of  action ; 
it  is  admissible  in  evidence  on  the  question  of  damages, 
but  in  an  action  for  breach  of  contract,  even  if  no  conse* 
quential  damages  are  proved  at  all,  the  plaintiff  would 
still  be  entitled  to  a  verdict.  This  appears  clearly  from 
the  decision  in  Battley  v.  FauOcner  (4).  In  that  case  the 
plaintiffs  contracted  to  purchase  spring  wheat  from  the 
defendants,  who,  in  1810,  delivered  winter  wheat  instead. 
The  plaintiffs  re-sold  the  wheat  as  spring  wheat,  and  in 
1811  were  sued  by  the  persons  who  bought  from  them, 
and  after  an  action  which  lasted  seven  years,  had,  in  1818, 
to  pay  damages.  The  plaintiffs  at  the  commencement 
of  the  action  gave  notice  to  the  defendants  of  what  had 
happened,  and  in  1818,  after  they  had  been  compelled  to 
pay  damages,  sued  the  defendants,  contending  that  the 
statute  began  to  run  from  the  time  when  the  damages 
were  paid,  but  it  was  held  that  it  began  to  run  from  the 
time  of  the  delivery  of  the  wheat.  And  this  principle 
holds  good,  even  if  the  plaintiffs  are  ignorant  of  the 

(1)  Beck  V.  Pierce,  23  Q.  B.  D.  316. 


(2)  Noyes  v.  Crawly,  10  Ch.  D.  31. 

3)  Knox  V.  Gye,  L.  R.  5  IL  L.  656. 

4)  3  B.  &  Aid.  288. 
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breach,  till  after  the  expiration  of  the  statutory  period  (1).  Pabt  i. 
Where  the  discovery  of  the  cause  of  action  is  prevented  * 
by  the  fraud  of  the  defendants,  the  case  is  diflferent.  i>j«»very 
Before  the  Judicature  Act,  1873,  there  was  a  variance  in  of  action 
this  respect  between  courts  of  law  and  courts  of  equity.  J^J^^fJ^ 
After  some  difference  of  opinion  (2),  the  courts  of 
common  law  decided  that  no  such  fraud  on  the  part  of 
the  defendants  would  form  an  exception  to  the  general 
principle  that  the  statute  runs  from  the  time  when  the 
cause  of  action  accrues  (3).  But  in  equity,  if  the  bill 
charged  fraud,  and  that  it  was  not  discovered  till  within 
the  prescribed  period,  the  statute  was  held  to  run  from 
the  time  of  discovery  only ;  and  the  fact  of  a  plaintiff 
being  so  deprived  of  his  remedy  at  law,  through  the 
fraud  of  the  defendant,  of  itself,  as  it  appears,  gave  juris- 
diction to  a  court  of  equity  to  enforce  a  claim  as  to 
which  the  remedy  would  otherwise  have  been  at  common 
law  only  (4).  Now  by  the  11th  subs,  of  s.  25  of  the 
Judicature  Act,  1873,  "Generally  in  all  matters,  not 
hereinbefore  particularly  mentioned  in  which  there  is  any 
conflict  or  variance  between  the  rules  of  equity  and  the 
rules  of  common  law,  with  reference  to  the  same  matter, 
the  rules  of  equity  shall  prevail."  The  effect  of  this 
section  would  appear  to  be  that  in  all  cases,  as  to  which, 
befor0  the  Judicature  Act,  1873,  there  was  a  concurrent 
remedy,  both  in  law  and  equity,  the  equitable  rule  will 
prevail ;  and  in  all  such  cases,  but,  it  seems,  only  in  such 

(1)  Bree  v.  Eolbech,  2  Dougl.  664  a ;  Whitehead  v.  Howard,  2  Bro. 
&  B.  372 ;  Short  v.  MOarthy,  3  B.  &  Aid.  626 ;  Eotuell  v.  Young, 
5  B.  &  C.  259 ;  Eughes  v.  Twisden,  55  L.  J.  Cb.  481 ;  and  see  Smith 
V.  Fox,  6  Hare,  386;  Brovm  v.  Eotoard,  2  Bro.  &  B.  73.  See  also 
Sims  y.  Bruiton,  5  Exch.  802 ;  20  L.  J.  Exch.  41 ;  Wood  v.  Jones, 
61  L.  T.  551 ;  Bean  v.  Wade,  Cab.  &  E.  519. 

(2)  Clark  v.  Eougham,  2  B.  &  C.  149 ;  Bree  v.  Edhech,  2  Dougl. 
654  a. 

(3)  Imperial  Gas  Co.  v.  London  Gas  Co.,  10  Exch.  39 ;  23  L.  J. 
Exch.  303 ;  Eunter  v.  Gihbons,  1  H.  &  N.  459 ;  26  L.  J.  Exch.  1. 

(4)  Booth  V.  Lord  Warrington,  4  Bro.  P.  0. 163 ;  South  Sea  Co.  v. 
Wymondsdl,  3  P.  Wms.  143 ;  Eovenden  y.  Annesley,  2  Sch.  &  Lefr. 
634 ;  Blair  y.  Bromley,  5  Hare,  542 ;  2  Phill.  354.     And  see  Esc 
parte  BoUon^  1  Mon.  &  Ayr.  60. 
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Part  I.  cases,  a  reply  to  a  plea  of  the  statute  that  the  cause  of 
^'"*  action  was  fraudulently  concealed  by  the  defendant 
until  within  six  years  of  actic«i  brought  would  now  be 
held  good  in  all  courts  (1). 
Where  an  When  the  giautor  of  an  annuity  which  had  been  set 
parchteed  ^^^c  was  sucd  by  the  purchaser,  the  cause  of  action 
is  set  aside,  being  the  failure  of  consideration  by  the  setting  aside  of 
the  annuity,  the  statute  was  held  to  run  not  from  the  time 
of  the  granting  of  the  annuity  or  from  the  last  payment 
in  respect  of  it,  but  from  the  time  at  which  it  was  set 
aside  (2).  The  question  is  left  open  from  what  time  the 
statute  would  run  if  the  annuity  were  not  merely  void- 
able, but  void  ah  initio. 
Action  for  When  a  solicitor  is  retained  to  carry  on  an  action  or  a 
^^*®''*  particular  business,  he  contracts  to  carry  it  on  to  its 
termination ;  so  that  if  a  solicitor  discontinue  an  action 
or  refuse  to  proceed  with  it,  without  notice  to  the  client, 
unless  under  peculiar  circumstances  which  would  justify 
such  a  course,  the  solicitor  would  have  no  right  of  action 
for  his  costs  (3),  nor  can  the  solicitor  at  common  law 
bring  an  action  for  any  part  of  the  costs  during  the 
continuance  of  the  business.  Whatever,  therefore,  may 
be  the  date  of  the  items  in  the  bill,  the  statute  begins 
to  run  against  all  from  the  date  of  the  termination  of 
the  action  or  the  continuous  business,  or  of  the  same 
being  properly  discontinued  by  the  solicitor  (4).  The 
solicitor's  right  to  sue  for  costs  in  an  action  accrues 
generally  when  final  judgment  is  given,  if  he  prose- 
cutes the  action  to  judgment ;  but,  if  there  is  an  appeal 
from  the  judgment,  the  solicitor  cannot  sue  for  his 
costs  till  the  appeal  is  decided,  and  the  statute  does  not 

(1)  QMs  v.  Guild,  8  Q.  B.  D.  296 ;  9  Q.  B.  D.  59.  And  see 
^Barber  v.  Houston^  14  L.  R.  Ir.  273 ;  18  L.  R.  Ir.  475 ;  Armstrong  v. 
MilOmm^  54  L.  T.  247,  723,  andixM^,  Part  VIII.  Ch.  I. 

(2)  Cowper  v.  Godmond,  9  Bingh.  748 ;  Euggins  v.  Coates,  5  Q.  B. 
432. 

(3)  Nicholh  V.  Wilson,  11  M.  &  W.  106. 
Harris  v.   Osboum,  2  G.  &  M.  629;   MaHindale  v.  Falkner^ 

706 ;  Whitehead  v.  Lord,  7  Exch.  691 ;  21  L.  J.  Exch.  239. 
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begin  to  run  against  liim  till  then  (1).  But  when  PabtI. 
judgment  has  been  given  and  there  is  no  appeal,  the  ^°'"' 
statute  begins  to  run,  and  subsequent  items  within  the 
six  years  incidental  to  the  business  of  the  action  will  not 
take  the  earlier  items  in  the  bill  out  of  the  statute  (2).  It 
has  been  decided  that  the  common  law  rule  is  not  applic- 
able to  long  and  complicated  proceedings  in  the  Chancery 
Division  or  in  Bankruptcy ;  and  both  Jessel,  M.E.,  and 
the  Court  of  Appeal  have  held  that  in  such  actions  a 
solicitor  may  during  the  course  of  an  action  deliver 
separate  bills,  and  that  an  application  to  tax  a  bill 
delivered  more  than  twelve  months  before  the  applica- 
tion will  not  be  granted  even  though  a  bill  in  the  same 
business  has  been  delivered  within  the  twelve  months  (3). 
It  would  seem  that  in  such  cases  the  statute  would  run 
against  the  solicitor  from  the  time  when  he  delivered  his 
bill,  but  that  he  might  at  his  option  treat  the  whole 
business,  however  long,  as  one  contract  (4),  and  that  in 
such  a  case  the  statute  would  not  run  against  him 
until  the  final  termination  of  the  business.  In  BaUe  v. 
Baile  (5),  which  related  to  the  costs  of  a  solicitor  in  a 
suit  (inter  alia)  for  the  appointment  of  a  receiver,  it  was  i 

held  by  Wickens,  V.-C,  that  the  statute  did  not  run 
against  the  solicitor  while  proceedings  were  going  on 
with  the  solicitor's  name  on  the  record  and  while  the 
receiver  was  in  possession,  although  the  solicitor  himself 
had  taken  no  steps  within  six  years.  Where  the  plain- 
tiff was  employed  in  several  transactions  and  inter  alia  to 
procure  a  transfer  of  a  mortgage,  some  items  relating  to 
that  matter  were  before  and  some  within  the  six  years ; 
there  was  no  evidence  to  show  that   all  these  items 


(1)  HarrisY.  Owinc,  L.  R.  4  Q.  B.  663 ;  10  B.&S.644;  38  L.  J. 
Q.  B.  331. 

^2^  Bothery  v.  Munnings,  1  B.  &  Ad.  15. 

(3;  In  re  Ball  and  Barker^  9  Ch.  D.  638.  In  re  Nelson,  Son  and 
EasHngs,  30  Cb.  D.  1. 


(4)  In  re  CartvnigJU,  L.  R.  16  Eq.  469. 

(5)  L.  B.  13  Eq.  497. 
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Part  1.     were  under  one  contract,  except  the  bill  itself,  and  the 

'  CH    II  '  *  ' 

'         language  of  the  bill  was  against  it.    It  was  held  that 
the  items  dated  more  than  six  years  from  the  beginning 
of  the  action  were  barred  (1). 
Action  In  an  action  against  a  solicitor  for  negligence  where 

^fJl^^r      there  is  no  fraud,  the  statute  runs  from  the  date  of  the 
^<>'  negligent  act  being  completed,  and  not  from  the  dis- 

covery or  from  the  occurring  of  the  damage  (2). 
I^  of  In  an  action  on  a  policy  of  assurance  by  the  owners  of 

bamtrj.  ^  ^^P  against  the  underwriters  for  loss  occasioned  by 
barratry  on  the  part  of  the  captain  in  having  taken  the 
ship  out  of  her  course  and  procured  her  to  be  condemned 
and  sold,  it  was  held  that  the  barratry  was  not  complete 
until  the  delivery  to  the  "purchaser,  and  that  the  statute 
would  not  begin  to  run  till  then  (3). 
Action  for  The  statute  is  a  good  defence  to  an  action  for  use  and 
occupation,  occupation,  and  for  breach  of  agreement  to  repair  brought 
by  a  landlord  against  a  person  who  has  once  been  his 
tenant  from  year  to  year,  but  who  has  not  within  the  last 
six  years  occupied  the  premises,  paid  rent  or  done  any 
act  from  which  a  tenancy  could  be  inferred,  although  the 
tenancy  has  not  been  determined  by  a  notice  to  quit  (4). 
In  the  case  last  referred  to,  the  action  was  brought 
against  the  executor  of  the  original  or  supposed  original 
tenant,  and  the  executor  had  actually,  gone  into  occupa- 
tion and  paid  rent  since  the  death  of  his  testator ;  but 
it  would  seem  that  nothing  really  turned  upon  this,  and 
that  the  case  would  have  been  decided  in  the  same  way 
had  the  original  tenant  been  .the  person  who  had  aban- 
doned the  tenancy  and  who  had  been  sued. 
Agreement  It  was  held  in  equity  that  where  there  was  a  provision 
for  a  time,   made  by  a  debtor  for  the  payment  of  his  debts  out  of 


(1)  Fhinipa  V.  Broadley,  9  Q.  B.  744. 


;2)  Eowdl  V.  Towng,  5  B.  &  C.  259;  Short  v.  McCarthy,  3  B.  & 
Aid.  626 ;  Smith  v.  Fox,  6  Hare,  386 ;  Hughes  v.  Twisden,  56  L.  J. 
Ch.  481 ;  Bean  v.  Wade,  Cab.  &  E.  519 ;  Wood  v.  Jones,  61  L.  T.  65L 

(3)  Etbbert  v.  Martin,  1  Camp.  538. 
Leigh  v.  Thornton,  1  B.  &  Aid.  625. 


(3) 
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certain  specific  life  interests,  and  the  creditors  covenanted  Part  i. 
not  to  sue  till  the  life  interests  had  determined,  the  ^"'"' 
creditors  could  sne  at  any  time  within  six  years  after 
their  determination  (1)  ;  but  a  mere  letter  of  licence  by 
creditors  to  their  debtor  has  been  held  to  have  no  such 
effect  (2).  It  is  believed  that  this  point  has  never  been 
decided  at  law^  but  it  may  be  observed  that  a  covenant 
not  to  sue  does  not  extinguish  an  action  at  law,  and  that 
in  general  a  personal  action  could  not  be  suspended, 
because  if  once  suspended  it  was  altogether  gone  (3). 
"Where,  however,  a  negotiable  instrument  is  taken  in 
payment  of  a  debt,  the  cause  of  action  is  suspended  till 
dishonour  (4).  And  in  one  case  (5)  an  arrangement 
between  the  parties  was  held  to  be  an  agreement  that 
payment  would  be  accepted  in  a  particular  way,  and  that 
in  default  the  plaintiff  should  be  remitted  to  his  original 
cause  of  action,  so  as  to  give  a  fresh  right  of  action  upon 
the  original  cause  when  such  default  was  made,  so  that 
time  did  not  begin  to  run  till  then.  A  covenant  not  to 
sue  could  not  before  the  Judicature  Act,  1873,  form  the 
ground  of  a  legal  plea  in  bar  to  an  action,  though  it 
might  have  been  made  use  of  by  way  of  a  plea  on  equit- 
able grounds.  So  it  would  seem  that  a  covenant  not  to 
sue  for  a  limited  time  could  only  before  the  Judicature 
Act,  1873,  have  been  made  available  as  an  answer  to  a 
plea  of  the  statute  by  a  replication  on  equitable  grounds. 

Where,  before  the  Judicature  Act,  1873,  the  declaration  Sach  an 
in  an  action  brought  more  than  six  years  after  the  uSm"*"* 
original  cause  of  action  stated  that  an  agreement  had  f^"°^ 
been  made  between  the  plaintiff  and  defendant  that,  in  defendant. 
consideration  of  the  forbearance  of  the  plaintiff  and  of 

1)  (/Brien  v.  Oshome,  10  Hare,  92 ;  Iven  v.  Elms,  3  Drew.  26. 

^2)  Fuller  v.  Redman  (No.  2),  2C  Beav.  614. 

!3)  Ford  V.  Beech,  11  Q.  1^.  862;  Bdshaw  v.  Bush,  11  C.  B.  191; 
22  L.  J.  C.  P.  24 ;  but  see  Slater  v.  Jones,  L.  R.  8  Exch.  at  p.  192. 

(4)  2  Wms.  Saund.  361  n.  (e) ;  Belshaw  v.  Bush,  11  C.  B.  206 ;  22 
L.  J.  C.  P.  24 ;  Tumey  v.  Dodwdl,  3  E.  &  B.  136,  140 ;  23  L.  J. 
Q.  B.  137. 

(6)  Irving  v.  Veitch,  3  M.  &  W.  90. 
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Part  I.  the  defendant  being  allowed  to  make  some  clothes  for 
'  the  plaintiff's  servant  in  part  discharge  of  the  debt,  the 
defendant  would  pay  the  balance  of  the  original  debt  in 
a  reasonable  time,  it  was  held  on  demurrer  to  a  plea  of 
the  statute  that  the  agreement  was  nothing  more  than  an 
agreement  for  an  accord  in  equity,  which  would  not  have 
prevented  the  plaintiff  from  suing  on  the  original  cause 
of  action,  that  the  original  debt  was  not  extinguished, 
and  that  an  action  to  recover  it  was  therefore  barred  by 
the  statute  (1). 
Conyersion.  .  In  an  action  of  trover  the  time  runs  from  the  conver- 
^sion,  and  that  although  the  plaintiff  is  ignorant  of  it  (2). 
But  the  mere  taking  away  or  destroying  a  part  of 
property,  the  rest  of  which  remains  in  the  hands  of  a 
bailee,  is  not  such  a  conversion  that  the  owner  can  sue  in 
trover  for  the  whole ;  much  less  may  the  bailee,  if  sued  at 
a  subsequent  time,  set  it  up  as  a  conversion  of  the  whole, 
for  the  purpose  of  supporting  a  plea  of  the  statute  (3). 
Fraudulent  If  the  conversion  had  been  concealed  by  the  fraud  of  the 
ment.  defendant,  time  would  not  run  till  the  discovery  of  the 
fraud.  Where  a  defendant  is  found  to  have  fraudulently 
encroached  on  the  mines  of  the  plaintiffs,  and  carried 
away  the  minerals,  the  statute  does  not  run  in  favour  of  the 
wrong-doer  until  the  fraud  has  been  discovered,  or  might, 
with  reasonable  diligence,  have  been  discovered  (4) ; 
but  unless  fraud  is  proved,  the  statute  will  run  from  the 
time  of  the  wrongful  act  being  committed  (5).  Where 
securities  have  been  fraudulently  misappropriated,  the 
statute  does  not  run  till  the  discovery  of  the  fraud  (6). 
Where  an  executor  left  goods  in  the  heir's  house,  with  the 


(V\  Beeves  v.  Eeame,  1  M.  &  W.  323. 


Granger  v.  George,  5  B.  &  C.  149;  7  D.  &  E.  729.  See 
Edwards  v.  day,  28  Beav.  145. 

(3}  FhilpoU  V.  Kelley,  3  A.  &  E.  106. 

(4;  EccHesiastiodl  Commissioners  for  England  v.  North-Eastern 
BaUway  Co.,  4  Ch.  D.  845. 

(b'S  Trotter  v.  Madean,  13  Ch.  D.  574. 

(6)  In  re  Crosley.  Munns  v.  Bum,  35  Ch.  D.  266;  Moore  v. 
Knight  (1891),  1  Ch.  547. 
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heir*8  consent,  and  afterwards  demanded  them,  and  the  Past  l 
heir  refused  to  give  them  up,  it  was  held  that  the  time  ' 
ran  from  the  demand,  because  till  then  there  was  no 
conversion  (1).  If  goods  have  been  converted  and 
afterwards  sold,  and  the  plaintiff  waives  the  tort  and 
brings  his  action  for  money  had  and  received,  the  time 
still  runs  from  the  conversion,  and  not  from  the  receipt 
of  the  money  (2). 

Where  a  tenant  for  life  impeachable  for  waste  fells  Waste, 
timber,  the  statute  begins  to  run  against  the  remainder* 
man  from  the  time  of  the  felling ;  or  at  all  events,  if  the 
person  entitled  should  waive  the  tort  and  sue  for  money 
had  and  received,  from  the  time  when  the  timber  became 
money  in  the  hands  of  the  wrong-doer  (3).  But  when 
the  tenant  for  life  is  also  owner  of  the  first  estate  of 
inheritance,  the  statute  would  not  begin  to  run  till  the 
death  of  the  tenant  for  life  (4). 

In  detinue  the  time  begins  to  run  from  the  moment  Detinue, 
when  the  possession  of  the  defendant  becomes  unlawful. 
For  instance,  in  an  action  to  recover  possession  of  title- 
deeds  from  a  person  who  had  been  wrongfully  in  posses- 
sion of  the  land,  time  was  held  not  to  have  run  so  long 
as  he  was  in  the  possession  of  the  estate,  as  well  as  of  the  | 
deeds,  because  the  possession  of  the  estate  justified  the  ]. 
possession  of  the  deeds  (5).    Where  the  action  of  detinue 
is  founded  upon  a  wrongful  conversion  of  the  property  only, 
as  whero  there  is  a  bare  taking  and  withholding  of  the 
property  of  another,  without  any  circumstances  to  show  a 
trust  for  the  owner,  or  to  found  an  option  to  sue  either  for 
the  wrong  or  for  the  breach  of  the  terms  of  a  bailment 

(1)  Moniagite  v.  Lord  Sandttnch,  7  Mod.  99.  See  per  Lord  Eenjon 
in  CompUm  v.  ChandUss,  4  Esp.  20. 

(2)  Dmys  v.  Shupklmrgky  4  Y.  &  a  42.  See  Godin  v.  Ferris,  2  H. 
BL  14 ;  Crook  v.  McTaviihf  1  Bing.  167  ;  Eraser  v.  Swansea,  &c,  Co.^ 
1  A.  &  E.  354. 

(3)  Htgginhoiham  v.  Hawkins,  L.  B.  7  Gh.  676 ;  41  L.  J.  Ch.  828 ; 
Seagram  v.  KniglU,  L.  R.  2  Ch.  628.    See  Tpost,  Part  V.  Ch.  XYIII. 

(4)  Birch'Wdfe  v.  Birch,  L.  R.  9  Eq.  683. 

(5)  Plant  T.  CoUeriU,  5  U.  &  N.  430 ;  29  L.  J.  Exch.  198. 
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Part  I.     under  which  the  property  has  been  deposited  with  the  de- 


GH.  II. 


fendanty  the  statute  runs  from  the  time  when  the  property 
is  first  wrongfully  dealt  with.  But  when  goods  have  been 
entrusted  to  a  person  foL.safe  custody^  and  an  action  of 
detinue  is  brought  for  a  failure  to  deliver  them  back  on 
demand,  it  is  no  defence  that  the  bailee  had  parted  with 
them  before  the  demand  was  made,  or  more  than  six 
years  before  action.  The  failure  to  deliver  according  to 
the  terms  of  the  bailment  is  a  cause  of  action  for  which 
an  action  may  be  brought  at  any  tiinewithin  six  years  of 
the  demand^  although  more  than  six  years  have  elapsed 
since  the  goods  were  parted  with  by  the  bailee  (1). 
Where  plaintifiTs  title-deeds  were  wrongfully  deposited 
with  the  defendant  by  way  of  pledge,  and  the  defendant 
80  held  them  in  ignorance  of  the  right  of  the  plaintiff,  it 
was  held  that  there  was  no  conversion  by  the  defendant 
until  he  refused  to  deliver  them  up  at  the  plaintiff's 
demand,  and  that  the  statute  did  not  begin  to  run  before 
such  demand  and  refusal  (2).  In  such  a  case,  besides 
the  cause  of  action  against  the  person  who  wrongfully 
deals  with  the  title-deeds,  there  is  a  cause  of  action 
against  the  person  who  receives  them  from  him,  and  if 
such  person  is  ignorant  who  is  the  rightful  owner,  the 
cause  of  action  against  him  does  not  accrue  till  the 
rightful  owner  has  demanded  the  deeds  and  the  person 
holding  them  refuses  to  deliver  them  up  (3). 
Forged  Where  forged  transfers  of  stock  in  a  company  had  been 

made,  and  the  persons  entitled  applied  to  the  company 
to  be  registered  as  owners  of  the  stock,  and  the  company 
refused,  it  was  held  that  a  complete  cause  of  action 
against  the  company  did  not  accrue  until  the  company 
had  refused  to  register  the  persons  entitled,  and  that  the 
statute  did  not  begin  to  run  till  then  (4). 


(1)  Wakinson  v.  Verity^  L.  B.  6  C.  P.  206. 

(2)  Spachman  v.  FoBter,  11  Q.  B.  D.  99;  MUler  v.  Dett  (1891), 
1  Q.  B.  468. 

MUler  V.  DeU,  ubi  mpra. 

Barton  v.  North  Staffordshire  Bailway  Co,^  38  Cb.  D.  458. 


(3)  m 

(4)  Bai 
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In  an  action  for  libel  brought  in  1848  the  statute  was     Part  I. 
pleaded  to  the  first  count,  which  complained  of  a  libel         * 
printed  and  published  in  the   Weekly  Dispaichf  to  wit,  ^^^®^' 
on  the  19th  September,  1830,  and  it  was  held  that  the 
\plea  was  negatived  by  proof  of  the  sale  of  one  copy  just 
before  the  action  commenced  (1). 

In  an  action  for  slander,  where  the  words  themselves  Slander 

• « 1 

are  not  actionable  without  special  damage,  time  will  not  ^cisl 
run  until  the  cause  of  action  be  complete  by  the  accrual  damage. 
of  the  damage  (2). 

False  imprisonment  is  a  continuing  cause  of  action,  or  False 
rather,  a  fresh  cause  of  action  arises  from  day  to  day  JJ^ent*^**' 
as  long  as  the  imprisonment  continues;    hence,  if  the 
imprisonment  began  more  than  four  years  before  action, 
but  continued  to  a  time  within  the  four  years,  an  action 
may  be  maintained ;  but  the  defendant  may  divide  the 
time,  and  plead  the  statute  to  so  much  of  the  imprison- 
ment as  took  place  more  than  four  years  from  the  time  of 
action  brought  (3).    The  case  is  different  in  actions  for  Malicious 
malicious  arrest   or   malicious  prosecution,  where   the  pj^*  °J 
cause  of  action  is  the  setting  the  law  in  motion.    A  tion. 
declaration  stated  that  the  defendant  procured  one  B.  E. 
to  oppose  the  discharge,  under  the  Insolvent  Act,  of 
the  plaintiff,  who  was  in  custody  for  debt,  and  to  make 
an  affidavit  which  the  defendant  knew  to  be  untrue,  and 
that  on  the  hearing  of  the  plaintiff's  petition  before  the 
commissioner  of  the    Insolvent  Court,  the  defendant 
opposed  as  attorney  of  E.  E.  and  produced  the  said 
affidavit   in    evidence,    in    consequence    of  which  the 
commissioner  refused  the  plaintiff  the  benefit   of  the 
Act  till  he  had  been  in  prison  sixteen  months,  and  that 
the  plaintiff  was  accordingly  imprisoned  on  detainer 


ri^  Biike  of  Brunswick  v.  Harmer,  1^  Q.  B.^85. 


,2)  Sounders  v.  Edwards,  1  Sid.  95 ;  Sir  T.  Rajm.  61 ;  LUtleboy  v. 
Wright,  1  Lev.  69 ;  S.  C.  sub  nom.  lAttMmry  v.  Wright,  1  Sid.  95. 
See  ante,  p.  5,  and  Barley  Main  Colliery  Co.  v.  MitcheU,  11  App. 
Gas.  127. 

(3)  Coventry  Y.  Apdey,  2  Salk.  420.  See  Massey  v.  Johnson,  12 
East,  67. 
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Part  I. 

CH.  II. 


Action  of 
deceit. 


Actionji  on 
the  case 
where  con- 
sequential 
damage  is 
the  ground 
of  action. 


lodged  against  him  by  defendant  on  behalf  of  E.  E. 
and  remained  sixteen  months  in  prison.  More  than  six 
years  had  elapsed  from  the  date  of  the  opposition  and 
detainer,  but  less  than  six  years  from  the  end  of  the 
imprisonment.  It  was  held  that  the  cause  of  action  was 
the  procuring  the  commissioner  to  make  the  order,  and 
that  there  was  no  fresh  cause  of  action  arising  from  day 
to  day,  as  in  the  exercise  of  his  judicial  duty  he  might, 
upon  the  same  representation,  have  ordered  a  shorter 
imprisonment,  and  the  detention  was  the  act  of  the 
Court,  not  of  the  defendant  (1). 

.  In  an  action  of  deceit  the  statute  will  run  from  the 
date  of  the  fraudulent  act  complained  of,  unless  such 
fraud  has  been  actively  concealed  by  the  defendant, 
when  the  statute  will  run  from  the  date  of  the  discovery 
of  the  fraud  (2). 

In  all  actions  on  the  case  founded  upon  tort  where  the 
consequential  damage  is  the  ground  of  action  and  the 
act  complained  of  is  not  in  itself  a  wrongful  act,  the 
statute  runs  from  the  date  of  the  damage,  and  not  from 
the  date  of  the  act  which  causes  the  damage  (3).  Thus, 
where  the  defendant,  the  lessee  of  minerals  imder  land, 
the  surface  of  which  belonged  to  the  plaintiff,  worked  the 
minerals  and  left  insufficient  support  for  the  plaintifi^s 
land,  and  more  than  six  years  after  the  working  damage 
occurred  to  the  plaintiff's  land,  it  was  decided  by  the 
House  of  Lords  that  the  statute  ran  from  the  occurrence 
of  the  damage,  and  not  from  the  working  of  the  mine  or 
the  leaving  insufficient  support  (4).  Where  there  has 
been  a  continuance  of  the  wrongful  act  causing  damage, 

(1)  Vidett  V.  Sympson,  8  E.  &  B.  344 ;  27  L.  J.  Q.  B.  138. 

(2)  Gtbbs  V.  Guild,  8  Q.  B.  D.  296 ;  9  Q.  B.  D.  59 ;  Barber  y. 
Eougton,  14  L.  E.  Ir.  273 ;  18  L.  R.  Ir.  475. 

(3)  Bonomi  v.  Backhouse^  E.  B.  Sb  E.  622 ;  9  H.  L.  Cas.  503 ;  34 
L.  J.  Q.  B.  181.  See  Whitehouse  v.  FeUowes,  10  C.  B.  N.  S.  765 ; 
30  L.  J.  C.  P.  306 ;  Hodsden  v.  Harridge,  2  Wms.  Saund.  166,  note  q; 
Lloyd  V.  Wigney,  6  Bingh.  489 ;  Wordsworth  v.  Harhyf  1  B.  &  Ad. 
391 ;  Boberts  v.  Bead,  16  East,  215 ;  OilUm  v.  BoddingUm,  By.  & 
Mood.  161 ;  Howell  v.  Toung,  5  B.  &  0.  259. 

(4)  Bonomi  v.  Backhowe,  vbi  supra. 
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a  fresh  cause  of  action  arises  from  time  to  time  (1).  Where  Pabt  I. 
a  lessee  of  mines  under  the  plaintiff's  land  worked  out  ^°'"' 
the  coal  without  leaving  support  and  so  caused  damage  to 
plaintiff's  surface  more  than  six  years  before  action,  and 
within  six  years  of  action  a  fresh  subsidence  causing 
fresh  damage  occurred  without  any  fresh  working  by  the 
defendant,  it  was  decided  by  the  House  of  Lords  that  an 
action  in  respect  of  the  fresh  damages  so  accruing  was 
not  barred,  as  the  fresh  subsidence  causing  fresh  injury 
gave  a  fresh  cause  of  action  (2).  Where  the  subsidence 
causing  damage  in  such  a  case  is  continuous,  there  is  a 
continuing  cause  of  action,  as  long  as  the  subsidence 
lasts  (3). 

It  is  laid  down  (4)  that  a  cause  of  action  cannot  There 
exist  "  unless  there  be  also  a  person  in  existence  capable  "erson  who 
of  suing."    Hence,  if  a  person  to  whom  a  cause  of  action  ^*°  ^"®- 
would  have  accrued  if  he  were  living  die  intestate  before 
the  cause  of  action  accrues,  the  statute  does  not  begin  to 
run  till  administration  has  been  taken  out.   This  was  first 
held  in  Stanford's  case  (5),  which,  although  decided  on 
the  Statute  of  Fines,  4  Hen.  VII.  c.  24,  applies  in  principle 
to  the  statute  of  James ;  it  was  approved  of  in  Cory  v. 
Stephetison  (6),  and  ultimately  established  in  Murray  v* 
EoMt  India  Compamy  (7).     In  that  case  certain  bills 
drawn  in  favour  of  a  testator  were  accepted  and  became 
payable  after  his  decease;  no  executor  was  appointed, 
and  administration  with  the  will  annexed  was  granted 


i 


(1)  Whitehouse  v.  Fellowes,  10  C.  B.  N.  S.  765 ;  30  L.  J.  C.  P.  305 ; 
BattishUl  v.  Beed,  18  C.  B.  696 ;  I>ev€ry  v.  Grand  Caned  Co.,  9  Jr. 
B.  0.  L.  194. 

[2)  Barley  Main  CdUiery  Co.  v.  Mitchell,  11  App.  Cas.  127. 
;3)  Crundne  v.  Wcdlsend  Local  Board  (1891),  1  Q.  B.  503 ;  Fair- 
brother  Y.  Bury,  &c..  Authority,  37  W.  R.  544. 

'4^  Murray  t.  East  India  Co.,  5  B.  &  Aid.  214. 

5)  Cited  in  Saffyn  v.  Adams,  Gro.  Jac.  61. 

6)  2  Salk.  421 ;  S.  C.  sub  nom.  Curry  v.  Stephenson,  4  Mod.  372. 
[1)  5  B.  &  Aid.  204.    See  Pratt  v.  Hwaine,  8  B.  &  C.  285 ;  Hyde 

V.  Frice,  1  Cooper,  C.  C.  193 :  Burdick  v.  Garrick,  L.  B.  5  Ch.  233, 
241 ;  Atkinson  v.  Bradford  Third  Equitable  Benefit  Building  Society, 
25  Q.  B.  D.  377. 
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Past  I.  after  the  bills  became  payable ;  the  first  administrator 
°°'"'  died  and  administration  de  bonis  non,  with  the  will 
annexed,  was  granted  to  the  plaintiff.  More  than  six 
years  had  elapsed  since  the  bills  became  payable,  but 
not  since  the  time  of  the  grant  of  the  first  letters  of 
administration*  It  was  decided  by  the  Court  of  Queen's 
Bench,  on  the  principle  laid  down  above,  that  time  did 
not  begin  to  run  till  the  first  grant.  A  common  case 
to  which  the  principle  would  apply  is  where  an  ad- 
ministrator brings  an  action  on  a  life  policy  effected  by 
the  intestate. 

It  has  been  said  that  if  a  creditor  dies  intestate  on  the 
day  that  a  debt  becomes  payable  to  him,  and  there  is  no 
evidence  to  show  whether  he  died  before  or  after  the 
moment  when  the  debt  became  payable,  the  statute  does 
not  begin  to  run  against  the  creditor's  administrator 
until  letters  of  administration  have  been  taken  out  (1). 
Executor  The  rule  above  laid  down  does  not  apply  where  an 
Sr  executor  is  appointed  and  after  the  accrual  of  the  cause 
proving,  of  action  proves  the  will,  for  the  right  of  an  executor  to 
sue  vests  in  him  by  virtue  of  the  will,  and  he  may 
commence  the  action  before  proving,  and  therefore  it 
cannot  be  said  that  there  was  not  a  person  in  existence 
capable  of  suing.  On  the  other  hand,  if  he  ultimately 
renounces,  it  may  be  (although  it  is  believed  that  the 
point  has  never  been  decided)  that,  as  the  renunciation 
relates  back  to  the  death  of  the  testator,  it  will  be  in 
effect  as  if  there  never  had  been  an  executor,  and  the 
time  will  not  begin  to  run  against  an  administrator  until 
administration  with  the  will  annexed  is  granted.  If  this 
is  so,  the  result  would  be  curious ;  for  if  an  executor  is 
appointed  and  does  not  act  till  after  the  six  years  have 
elapsed,  then,  if  he  proves,  the  claim  will  be  barred ;  but 
if  he  renounces  and  administration  is  taken  out,  the 
administrator  can  recover. 

(1)  Per  Lord  Esher,  M.K.,  Atkinson  v.  Bradford  Third  Equitable 
Benefit  Building  Society,  25  Q.  B.  D.  at  p.  381. 
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If  the  cause  of  action  accrues  before  the  death  of  a     p^»t  i. 
testator  or  intestate^  then  on  the  general  principle  that         ' 
when  the  time  has  once  begun  to  run  no  subsequent  ^«**^o^ 

,  o  T.  person 

event  other  than  the  bringing  of  an  action  or  an  entitled  to 
analogous  proceeding  can  stop  it  (1),  the  fact  of  there  actiwi.^ 
being  an  interval  between  the  death  of  the  testator  or 
intestate  and  the  grant  of  administration,  will  have  no 
effect  if  the  time  has  begun  to  run  in  the  lifetime  of  the 
deceased  person,  which  will  not  be  the  case  if  he  was 
under  disability  at  the  time  of  the  action  accruing,  and 
remained  so  up  to  the  time  of  his  death  (2).  In 
Biehards  v.  Richards  (3)  a  feme  covert  administratrix 
lent  part  of  her  intestate's  estate  to  her  husband  on  the 
security  of  a  joint  and  several  promissory  note  given  by 
him  and  two  others  as  sureties ;  the  husband  died  in  her 
lifetime,  and  she  then  sued  the  surviving  promisors  more 
than  six  years  after  the  making  of  the  note.  It  was 
held  that  the  time  began  to  run  from  the  death  of  the 
husband.  This  was  decided  partly  on  the  ground  of  the 
disability  of  the  wife,  but,  as  the  husband  was  one  of  the 
promisors,  he  could  not  have  joined  with  his  wife  in  an 
action  on  the  note,  and  there  was,  therefore,  in  fact,  no 
one  in  his  lifetime  competent  to  bring  the  action,,  and 
this  brings  the  case  within  the  principle  laid  down  above. 
Now  by  sect.  18  of  the  Married  Women's  Property  Act, 
1882  (4),  a  feme  covert  administratrix  or  executrix  may 
sue  in  that  character  as  if  she  were  a  feme  sole,  and 
therefore  it  would  seem  that  the  principle  of  the  last- 
mentioned  case  is  no  longer  applicable. 

As  a  cause  of  action,  or,  more  strictly  speaking,  a  «« 
complete  cause  of  action  cannot  exist  unless  there  is  a  miut  be  a 
person  in  existence  capable  of  suing,  so,  on  the  other  ^^  ^^^ 
hand,  a  complete  cause  of  action   being  the  right  to  "°^- 

1)  See  anie^  p.  24.     Ctuack  v.  Fury,  Wallis  ed.  by  Lyne,  330. 
[2)  Penny  v.  Brice,  18  0.  B.  N.  S.  393 ;  Fergumn  v.  Fyffe.  8  0.  & 
F.  121, 140. 

'3)  2  B.  &  Ad.  447. 
45  &  46  Vict.  c.  75. 
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prosecute  an  action  with  effect,  ^^no  one  has  a  complete 
cause  of  action  until  there  is  somebody  that  he  can 
sue  "  (1).    If,  therefore,  a  cause  of  action  accrues  to  a 
plaintiff  after  the  death  of  the  person  against  whom  the 
action  would  have  been  brought,  had  he  lived,  time  does 
not  begin  to  run  against  the  plaintiff  until  there  is  a 
personal  representative  in  existence  who  can  be  sued. 
This  principle  was  clearly  laid    down  in    Dimglaa  v. 
Forrest  (2).    In  that  case,  when  the  cause  of  action 
accrued,  the  debtor  was  abroad,  and  remained  so  till  his 
decease ;  and  it  was  held  that  the  plaintiff  had  six  years 
within  which  to  bring  his  action  after  the  executor  had 
proved  the  wUl,  and  of  course,  in  the  case  of  an  intestacy 
or  the  executor  renouncing,  the  plaintiff  would  have  six 
years  from  the  date  of  the  letters  of  administration.    If, 
however,  an  executor  has  acted  before  proving,  as  he 
thereby   renders  himself  liable  to  be   sued,  the  time 
would  run  from  his  acting,  and  not  from  his  proving  the 
will  (3).    In  Wehster  v.  WAster  (4),  in  which  this  point 
was  first  decided,  it  seems  to  have  been  overlooked  that 
the  testator  might  have  been  sued  in  his  own  lifetime. 
It  is,  however,  perfectly  clear  that  the  time  having  begun 
to  run  against  a  plaintiff  during  the  life  of  a  person 
against  whom  he  has  a  right  of  action,  the  want  of  a 
personal  representative  to  be  sued  will  not  prevent  the 
time  continuing  to  run  (5). 

In  a  case  which  arose  under  the  Bankruptcy  Act  of 
1869  (6)  it  was  decided  that  where  the  cause  of  action 
accrued  during  the  bankruptcy  of  the  person  liable  to  be 

(1)  See  per  Best,  C.J.,  Douglas  v.  Forrest^  4  Bingb.  704. 

(2)  4  Bingh.  686 ;  1  M.  &  P.  663,  and  see  Joliffe  v.  Pitt,  2  Vera. 
694 ;  St<yry  v.  Fry,  1  Y.  &  C.  Ch.  C.  603. 

(3)  See  Douglas  v.  Forrest,  4  Bingh.  704;  Flood  v.  Patterson,  29 
Beav.  295 ;  30  L.  J.  Gi.  486. 

(4)  10  Ves.  93. 

(6)  Bhodes  V.  Smethurst,  4  M.  &  W.  42,  and  6  M.  ^  W.  351 ; 
Freake  t.  Crane/eldty  3  M.  &  0.  499 ;  Hewlett  v.  Lanibert,  2  Ir.  Eq.  R. 
254 ;  Boatwright  v.  Boatwright,  L.  E.  17  Eq.  71. 

(6)  32  &  33  Vict.  c.  71. 
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sued,  as  no  action  could  be  brought  while  the  bankruptcy     Pabt  l 
was  in  force,  the  statute  did  not  begin  to  run  till  after      ^^°' 
the  annulment  of  the  bankruptcy  (1).    And  the  same 
principle   would  probably  be  still  applied  under  the 
Bankruptcy  Act,  1883  (2),  at  all  events  as  regards  any 
debt  proveable  in  the  bankruptcy  (3). 

If  a  person  brings  an  action  within  six  years  of  the  Death  of 
accrual  of  the  cause  of  action  and  dies,  a  fresh  action  5i^Slr 
brought  by  his  personal  representatives  within  a  reason-  after 
able  time  of  the  proof  of  the  will  or  of  the  grant  of  broi^ht. 
administration  will  not  be  barred  by  the  statute,  although 
at  the  time  that  the  second  action  is  brought,  more  than 
six  years  may  have  elapsed  since  the  cause  of  action 
accrued  to  the  person  deceased.    The  Courts  have  so 
held  on  the  equitable  construction  of  sect.  4  of  the  statute 
of  James,' and  have  laid  down  that  a  year  by  analogy 
with  that  section  is  a  reasonable  time  (4).    So  where  an 
action  abated  by  the  death  of  the  defendant,  and  the 
plaintiff  commenced  a  fresh  action  after  the  expiration  of 
the  six  years,  but  within  four  months  of  the  grant  of 
administration,  it    was    held    that  the  action  was    in 
time  (5).     Where  a  statute  for  allotting  waste  lands  in 
a  manor  directed  that  all   disputed  claims  should  be 
brought  within   six    months,  and  an    action    brought 
within  the  six  months  against  a  copyholder  abated  by 
his  death,  it  was  held  that  the  action  must  be  revived 
within  six  months  after  the  plaintiff  had  notice  of  the 
descent  (6).    But  where  an  action  by  a  termor  for  injury 
to  his  premises  by  a  riotous  assembly  was  brought  under 
the  statute  7  &  8  Geo.  lY.  c.  31,  which  directed  that  no 


I 


1)  In  re  Crodey.    Muwm  v.  jBt*r»,  35  Oh.  D.  266. 

[2)  46  dtf  47  Vict.  c.  62. 

(3)  See  8.  9,  subs.  (1),  and  s.  37,  subs.  (3). 

m  Kimey  v.  Eaytoard,  1  Ld.  Raym.  432 ;  12  Mod.  568 ;  WUcox 
▼.  HuggvMj  2  Str.  907;  Fitzg.  170,  289;  ffodadm  v.  Harridge, 
2  Wms.  Saand.  173. 

(5)  Curlewu  v.  Earl  o/Mamington,  7  E.  &  B.  283 ;  26  L.  J.  Q.  B. 
181;  27  L.  J.  Q.  B.  439. 

(6)  Knight  v.  Bate^  Gowp.  788. 
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PabtL  person  should  bring  such  an  action  ^'unless  he  shall 
'  '  commence  the  same  within  three  calendar  months  after 
the  commission  of  the  offence/'  and  the  plaintiff  died^ 
and  his  personal  representatives  brought  a  fresh  action 
within  seven  days  of  his  death,  but  after  the  expiration 
of  the  three  months,  it  was  held  that  their  action  was 
too  late,  for  there  was  nothing  in  the  statute  enabling 
the  Court  to  put  an  equitable  construction  on  it,  and,  as 
the  action  could  only  be  brought  by  virtue  of  the  statute, 
the  time  of  commencing  it  was  a  condition  precedent  (1). 
But  now  by  E.  S.  C.  1883,  Ord.  xvii.  (2),  if  the  cause 
of  action  survives,  there  is  no  abatement  of  an  action  by 
the  death  either  of  plaintiff  or  defendant,  and  the  pro- 
ceedings may  be  carried  on  by  or  against  the  personal 
representatives  of  the  plaintiff  or  defendant.  But  the 
remedy  thus  provided  has  not  affected  the  previously 
existing  remedy,  and  in  the  case  of  the  death  of  a 
defendant  after  the  issue  of  a  writ,  the  plaintiff  may 
commence  a  fresh  action  against  the  personal  repre- 
sentatives of  the  defendant  within  a  year  of  the  proof  of 
the  will  or  of  the  grant  of  administration,  although  the 
statutory  period  has  elapsed  (3).  The  same  principle 
would  apply  to  the  death  of  a  plaintiff,  in  which  case  his 
personal  representatives  might,  instead  of  adopting  the 
remedies  of  Ord.  xvii.,  bring  a  fresh  action,  and  if  the 
action  of  the  deceased  person  was  in  time,  the  fresh 
action  would  not  be  statute-barred  if  brought  within  a 
year  of  the  proof  of  the  will  or  of  the  grant  of  adminis- 
tration. But  the  remedies  of  Ord.  xvii.  must  be  resorted 
to  in  cases  analogous  to  that  of  Adam  v.  The  Inhabitants 
of  Bristol  (4),  where  the  statutory  period  has  elapsed 
and  a  fresh  action  cannot  be  brought.  In  equity  before 
the  Judicature  Act,  1873,  a  bill  of  revivor  might  have 

'!)  Adam  v.  The  Inhabitants  of  Bristol,  2  A.  &  E.  389. 

,^2)  R.  S.  0.  Ir.  1891,  0.  xvii. 

;3)  Swindell  v.  BvXkeley,  18  Q.  B.  D.  250. 

t4)  2  A.  &  E.  389. 
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been  filed  within  six  years  of  the  date  of  the  letters  of  Part  I. 
administration^  whatever  time  had  elapsed  since  the  "*"' 
accrual  of  the  cause  of  action  (1).  Bills  of  revivor  are 
now  abolished,  and  the  procedure  relating  to  revivor  is 
now  regulated  by  E.  S.  C.  1883,  Ord.  xvn.  As  the 
statute  might  have  been  pleaded  to  a  bill  of  revivor  (2), 
it  would  appear  that  an  order  giving  leave  to  carry  on  an 
action  by  or  against  the  personal  representatives  of  a 
deceased  person  would  not  now  be  made  after  the 
expiration  of  six  years  from  the  proof  of  the  will  or  the 
grant  of  administration  (3). 

The  operation  of  the  statute,  when  it  has  once  begun  AdminiB- 
to  run,  may  be  suspended  when  the  administration  of  the  t^JSs^f 
goods  of  a  creditor  is  granted  to  the  debtor,  for  this,  being  creditor 
the  act  of  law,  does  not  extinguish  the  debt,  but  suspends  debtor. 
the  remedy  (4).    Thus,  where  a  tenant  for  life  committed 
legal  waste,  and  afterwards  on  the  death  of  the  re- 
mainderman became  his  administrator,  it  was  held  by 
Chelmsford,  L.C.,  that  the  operation  of  the  statute  which 
had  begun  to  run  from  the  time  of  the  commission  of  the 
waste  was  suspended  by  the  grant  of  adpiinistration  till 
after  the  death  of  the  tenant  for  life  (5). 

(1)  Perry  v.  Jenkins,  1  M.  &  C.  118. 

(2)  ffoUingsheatTs  Case,  1  P.  Wms.  742. 

(3)  But  see  MickUthwaiie  v.  VavcLsowr,  37  Sol.  J.  386. 

(4)  Nedham's  Case,  8  Bep.  135a ;  Wa/nkf(yrd  v.  Wankford,  1  Salk. 
299* 

(6)  Seagram  v.  KnigU,  L.  B.  2  Oh.  628 ;  36  L.  J.  Ch.  918. 
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CHAPTEE  III. 


DISABILITIES. 


21  Jac.  I. 
c.  16,  a.  7. 

Diaability 
of  plaintiff. 


PabtI.     The  7th  section  of  the  statute  of  James  provides  for 
^•™'     cases  where  the  persons  entitled  to  commence  an  action 
are  nnder  disabilities  at  the  time  when  the  cause  of 
action  accrues.    The  section  is  as  follows : — 

^*  If  any  person  or  persons  that  is  or  shall  be  entitled 
to  any  such  action  of  trespcuss^  detinue,  action  sur  trover, 
replevin,  actions  of  accounts,  actions  of  debts,  action  of 
trespass  for  assault,  menace,  battery,  wounding  or  im- 
prisonment, actions  upon  the  case  for  words  be  or  shall 
be  at  the  time  of  any  such  cause  of  action  given  or 
accrued,  fallen  or  come,  within  the  age  of  twenty-one 
years,  feme  covert^  non  compos  mentiSy  imprisoned  or 
beyond  the  seas,  then  such  person  shall  be  at  liberty  to 
bring  the  same  actions  so  as  they  take  the  same  within 
such  times  as  are  before  limited  after  their  coming  to  or 
being  of  full  age,  discovert,  of  sane  memory,  at  large, 
and  returned  from  beyond  seas,  as  other  persons  having 
no  such  impediment  should  have  done." 
AsmmpsU.  The  action  of  assumpmt  is  omitted  in  this  clause,  but 
it  has  been  held  that  both  indebUaius  assumpsit  and 
assumpsit  for  unliquidated  damages  are  within  the 
equity  of  it  (1). 

The  provisions  of  sect.  7  of  the  statute  of  James  were 
expressly  extended  to  actions  and  suits  for  seamen's 


Suitg  in 
the 

Admiralty 
Court. 


(1)  Eoche  V.  ffepman,  1  Barnardiston,  172;  Chandler  ▼.  Vilett^ 
2  Wms.  Saund.  395 ;  Croner  v.  Tomlinson,  2  Mod.  71 ;  Piggott  y. 
Bush,  4  A.  &  £.  912. 
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wages  in  the  Admiralty  Court  by  4  &  5  Aniiey  c.  3  (1),    Pabt  i. 
8. 18.  ""tJ^ 

By  sect.  10  of  the  Mercantile  Law  Amendment  Act,  MercantUe 
1856  (2),  the  provisions  of  these  statutes  so  far  as  they  Am^nd- 
related  to  disabilities  of  plaintiffs  from  being  beyond  J^*'^^ 
seas  or    in    prison  were  repealed.    The  section  is  as 
follows : — 

^'  No  person  or  persons  who  shall  be  entitled  to  any  impriBon- 
action  or  suit  with  respect  to  which  the  period  of  limita.  ^^^  ^^ 
tion  within  which  the  same  shall  be  brought,  is  fixed  by  beyond 
the  Act  21  Jac.  I.  c.  16,  s.  3,  or  by  the  Act  4  Anne, 
c.  16  (3),  8. 17 ;  or  by  the  Act  53  Geo.  III.  c.  127,  s.  5  ; 
or  by  the  Acts  3  &  4  Wm.  IV.  c.  27,  ss.  40,  41,  and  42, 
and  c.  42,  s.  8 ;  or  by  the  Act  16  &  17  Vict.  c.  113,  a  20, 
shall  be  entitled  to  any  time  within  which  to  commence 
and  sue  such  action  or  suit  beyond  the  period  so  fixed 
for  the  same  by  the  enactments  aforesaid,  by  reason  only 
of  such  person  or  some  one  or  more  of  such  persons 
being  at  the  time  of  such  cause  of  action  or  suit  accrued 
beyond  the  seas,  or  in  the  cases  in  which  by  virtue  of 
any  of  the  aforesaid  enactments,  imprisonment  is  now  a 
disability,  by  reason  of  such  person  or  some  one  or  more 
of  such  persons  being  imprisoned  at  the  time  of  such 
cause  of  action  or  suit  accrued." 

The  case  of  a  defendant's  absence  beyond  the  seas  was  Absence  of 
held  not  to   be  within  the  equity  of  the  statute  of  ^^^^ 
James  (4),  but  was  provided  for  by  section  19  of  the  sc»«- 
statute  of  Anne  above  referred  to.    The  section  is  as 
follows : — 

^*If  any  person  or  persons  against  whom  there  is  or  4&5 
shall  be  any  such  cause  of  suit  or  action  for  seamen's  ^^^l  ^  ^' 
wages,  or  against  whom  there  shall  be  any  cause  of 
action  of  trespass,  detinue,  action  sur  trover  or  replevin 


1)  Also  called  4  Anne,  c.  16. 

2)  19  &  20  Vict.  c.  97. 

3)  Also  called  4  &  5  Anne,  c.  3. 
Hall  y.  Wyhoum,  2  Salk.  420. 
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Paw  I.     for  taking  away  goods  or  cattle,  or  of  action  of  account, 

'     or  upon  the  case^  ot  debt  grounded  upon  any  lending 

or  contract  without  specialty,  or  of  debt  for  arrearages  of 
rent,  or  assault,  menace,  battery,  wounding  and  imprison- 
ment, or  any  of  them,  be  or  shall  be  at  the  time  of  any 
such  cause  of  suit  or  action  given  or  accrued,  fallen  or 
come,  beyond  the  seas,  then  such  person  or  persons  who 
is  or  shall  be  entitled  to  any  such  suit  or  action  shall  be 
at  liberty  to  bring  the  said  actions  against  such  person 
and  persons,  after  their  return  from  beyond  the  seas,  so 
as  they  take  the  same  after  their  return  from  beyond  the 
seas,  within  such  times  as  are  respectively  limited  for  the 
bringing  of  the  said  actions  before  by  this  Act,  and  by 
the  said  other  Act  made  in  the  one  and  twentieth  year 
of  the  reign  of  King  James  I." 
Action  The  7th  section  of  the  statute  of  James  is  a  saving 

^ught      clause,  and  of  itself  imposes  no  disability,  and  the  plain- 
dnring        tiff  is  at  liberty  to  bring  his  action  during  the  disability, 
in  any  way  he  might  have  done  if  the  Act  had  not 
psussed,  and  that  whether  the  six  years  have  elapsed  or 
not,  and  has  in  addition  six  years  after  the  disability 
ended,  and  the  same  construction  must  be  put  on  the 
proviso  in  the  statute  of  Anne  (1). 
PromiMory      Before  the  Married  Women's  Property  Act,  1882  (2), 
/«n**^        if  a  promissory  note  was  made  to  a  married  woman,  time 
conert       -^BXi  against  the  husband  from  the  time  when  the  note 
became  due,  and  therefore  if  the  wife  died  in  his  lifetime 
after  the  six  years  had  elapsed,  the  remedy  was  gone ;  if, 
however,  she  survived  him,  she  had  six  years  from  his 
death  to  bring  her  action  (3).    The  effect  of  the  Married 
Women's  Property  Act,  1882,  is  that  coverture  is  no 
longer  a  disability,  and  the  statute  runs  against  married 
women  as  against  other  plaintiffs,  from  the  time  when 

;i)  Forbes  v.  Smith,  11  Exch.  161. 
;2)  45  &  46  Vict.  c.  75. 

;3)  Richards  v.  Richards,  2  B.  &  Ad.  447 ;  ScarpeUtni  v.  Atcheson^ 
7  Q.  B.  864. 
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the  cause  of  action  accrues  (1).    In  the  case  of  women     PartI. 

married  before  the  1st  January  1883,  when  the  Act  came       J ' 

into  operation,  it  was  held  that  the  statute  did  not  run 
until  that  date  in  respect  of  causes  of  action  which  had 
accrued  previously  (1). 

Beyond  seas,  at  common  law,  means  beyond  the  seas  What 
actually  surrounding  Great  Britain;  therefore,  in  the  are  beyond 
statute  of  James,  and  also  in  the  statute  of  Anne,  Ireland  *^®  *®*"' 
was  beyond  the  seas  (2),  but  not  Scotland  (3).  By  the 
3  &  4  Wm.  IV.  c.  42,  s.  7,  "  no  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  nor  the  islands  of  Man, 
Guernsey,  Jersey,  Alderney, 'and  Sark,  nor  any  islands 
adjacent  to  any  of  them^  being  part  of  the  dominions  of 
his  Majesty,  shall  be  deemed  to  be  beyond  the  seas 
within  the  meaning  of  this  Act,  or  of  the  Act  passed  in 
the  21st  year  of  King  James  the  First  intituled  *  An  Act 
for  Limitation  of  Actions  and  for  avoiding  of  Suits  in 
Law.'"  This  section  did  not  extend  to  the  statute  of 
Anne,  but  was  extended  to  that  statute  by  the  Mercantile 
Law  Amendment  Act,  1856  (4).  This  provision  was 
decided  not  to  apply  when  the  cause  of  action  arose 
before  the  passing  of  the  Mercantile  Law  Amendment 
Act  (5). 

In  the  case  of  Bvclcmoiboye  v.  LuUoohhoy  Moiiichund  (6), 
it  was  held  that  in  applying  the  statute  to  India,  when 
the  statute  was  applicable  to  India,  *'  beyond  the  seas  " 
meant  "  out  of  the  territories,"  that  is  to  say,  out  of  the 
British  dominions  in  India.  Scotland,  although  out  of 
the  jurisdiction  of  the  English  courts,  was  never  held  to 
be  beyond  seas  within  the  meaning  of  the  statutes  (7). 

(1)  See  Married  Women's  Property  Act,  1882  (46  &  46  Vict.  c.  75), 
B.  1,  subs.  2.  Ixme  v.  Fox,  16  Q.  B.  D.  667 ;  Weldon  v.  Neal,  61 
L.  T.  289 ;  32  W.  R.  828. 

(2)  Anon,  1  Show.  91,  per  Holt,  CJ.;  Lane  v.  Bennett,  1  M. 
&  W.  70. 

(3)  King  ▼.  Walker,  1  W.  BL  286. 

(4)  19  &  20  Vict,  c  97,  s.  12. 

;5)  Flood  V.  PaUenon,  29  Bear.  295 ;  30  L.  J.  Ch.  486. 
6)  8  Moore  P.  C.  4. 
;7)  King  v.  Waiker,  1  W.  BL  28G. 
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Part  I.  If  a  defendant,  who  is  beyond  seas  when  the  cause  of 
action  arises,  returns  to  England  for  ever  so  short  a  time, 
even  without  the  plaintiff's  knowledge,  the  time  begins 
to  run  (1).  A  foreigner,  who  has  never  been  in  England, 
is  as  much  within  the  exception. as  an  Englishman  (2). 
The  exception  also  applies  where  the  cause  of  action 
arises  abroad,  although  the  remedy  may  be  barred  in  the 
country  where  the  cause  of  action  arose,  provided  the 
liability  be  not  extinguished  by  the  laws  of  that 
country  (3).  In  WiUiams  v.  Jones  (4)  the  cause  of 
action  arose  within  the  jurisdiction  of  the  Supreme 
Court  of  Calcutta,  where  the  plaintiff  and  the  defendant 
were  then  both  resident.  The  plaintiff  soon  afterwards 
returned  to  England ;  the  defendant  remained  in  India 
for  more  than  six  years,  and  then  returned  to  England. 
The  plaintiff  commenced  his  action  within  six  years  of 
the  defendant's  return;  it  was  held  that  he  was  not 
barred  of  his  remedy  here,  although  his  remedy  would 
have  been  barred  in  Calcutta  by  the  statute  of  James, 
which  was  then  in  force  there.  The  result  of  these  cases 
is,  that  if  a  cause  of  action  arises  in  a  foreign  country 
between  two  persons,  even  though  one  or  both  of  them 
be  foreigners,  the  plaintiff  may  sue  the  defendant  in  our 
courts  within  six  years  of  the  defendant's  first  coming  to 
England  after  the  cause  of  action  arose.  If  by  the  lex 
hoi  contractus  the  right  under  a  contract  is  itself  ex- 
tinguished, instead  of  the  remedy  merely  being  barred, 
and  both  parties  have  resided  in  the  country  where  the 
contract  was*  entered  into  during  the  whole  of  the  pre- 
scribed  time,  then,  since  the  right  is  determined  by  the 
lesfi  loci  contractus  and  the  remedy  only  by  the  lex  forty 


(V\  Oregory  v.  Eurrill,  5  B.^  a  341. 


Siriihyrst  v.  Oraeme,  2  W.  Bl.  723 ;  3  Wils.  145 ;  Lafond  v. 
JRuddock,  13  C.  B.  813 ;  Fardo  v.  Bingham,  L.  R.  4  Ch.  at  p.  738. 

(3)  WiUiams  v.  Jones,  13  East,  450 ;  Hvber  y.  Steiner,  2  Bingh. 
N.  0.  202;  2  Scott,  304;  Harris  v.  Quine,  L.  R.  4  Q.  B.  653;  38 
L.  J.  Q.  B.  331 ;  10  B.  d;  S.  644 ;  Alliance  Bank  of  Simla  v.  Carey, 
5  C.  P.  D.  429. 

(4)  13  East,  439. 
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there  is  no  right  of  action,  although  under  the  circum-  Part  l 
stances  of  the  case  the  English  Statutes  of  Limitation  '"^' 
would  not  prevent  an  action  being  maintained  as  where 
the  defendant  has  first  come  into  England  within  the  last 
six  years  (1).  And  the  non-residence  of  either  of  the 
parties  in  the  country  where  the  contract  is  made  during 
any  part  of  the  prescribed  time  would,  it  seems,  make 
no  difference,  provided  that  the  debt  was  equally  extin- 
guished (2). 

Before  the  Mercantile  Law  Amendment  Act  (3)  abo-  Duabiutj 
lished  the  disability  of  the  absence  of  plaintiffs  beyond  pj^^ntiff" 
seas,  it  was  held  in  Perry  v.  Jackson  (4)  that  if  one 
or  more  of  several   co-plaintiffs  were  within   the   seas 
when  the  cause  of  action  arose,  the  time  ran  equally 
against  all. 

The  10th  section  of  the  Mercantile  Law  Amendment 
Act,  1856,  above  referred  to,  was  held  to  apply  where  the 
cause  of  action  arose  before  as  well  as  where  it  arose  after 
the  passing  of  the  Act  (5).  The  decision  in  Perry  v. 
Jaehon  is  therefore  now  quite  unimportant,  unless  it 
applies  to  cases  of  disability  arising  from  causes  other 
than  absence  beyond  seas  or  imprisonment.  The  reason 
of  the  decision  in  Perry  v.  Jackson  was  that  the  case  was 
not  within  the  words  of  the  proviso  in  the  7th  section  of 
the  statute  of  James,  and,  as  the  plaintiffs  in  England 
might  have  sued  and  used  the  name  of  their  co-plaintiff 
who  was  abroad,  it  would  have  been  against  the  policy  of 
the  statute  to  extend  the  grammatical  meaning  of  the 
words  to  a  case  which  did  not  require  it.  ^ 

(1)  Huber  v.  Steiner,  2  Bingh.  N.  C.  202  and  211 ;  2  Scott,  304  ; 
Story's  Conflict  of  Laws,  Ch.  XIV.,  §  582;  Shelby  v.  Guy,  11 
Wbeaton's  Bep.  361,  371,  372 ;  Barris  y.  Quine,  L.  H.  4  Q.  B.  653 ; 
38  L.  J.  Q.  B.  331;  10  B.  &  S.  64A;  Alliance  Bank  o/Simlay.  Carey, 
5  C.  P.  D.  429 ;  Finch  v.  Finch,  45  L.  J.  Ch.  816. 

(2)  See  1  Smith's  L.  C.  notes  to  Mostyn  v.  Fahrigas,  5th  ed.  642 ; 
9th  ed.  678. 

;3)  19  &  20  Vict,  c  97,  8. 10. 
4)  4  T.  R.  516. 

;5)  C(nitia  V.  Hudson,  8  E.  t&  B.  429;  27  L.  J.  Q.  B.  8;  Fardo  ▼. 
Bingham,  L.  B.  4  Ch.  735. 
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Pabt  r.         Before  the  Mercantile  Law  Amendment  Act,  1856,  it 

flil'"     was  held  that  if  any  one  or  more  of  several  joint  debtors 

Disability    ^q^q  bevond  the  seas  when  the  cause  of  action  arose,  the 

of  one  CO-        ,  ,  , 

defendant,  time  did  not  begin  to  run  either  in  favour  of  those 
abroad  (1)  or  those  at  home  (2),  until  the  return  of  the 
former.  The  ground  of  those  decisions  was  not  that 
there  was  any  difference  in  the  grammatical  construction 
of  the  proviso  in  the  statute  of  Anne  from  that  in  the 
statute  of  James,  but  that,  by  holding  otherwise,  an 
injustice  would  be  done  to  the  plaintiff  which  it  was 
manifestly  the  intention  of  the  statute  of  Anne  to  pre- 
vent. The  11th  section  of  the  Mercantile  Law  Amend- 
ment Act,  1856,  enacts  as  follows  : — 

19  &  20  «  Where  such  cause  of  action  or  suit  with  respect  to 

Vict.  c.  97 

B.  11.  '  which  the  period  of  limitation  is  fixed  by  the  enactments 
aforesaid,  or  any  of  them,  lies  against  two  or  more  joint 
debtors,  the  person  or  persons  who  shall  be  entitled  to 
the  same  shall  not  be  entitled  to  any  time  within  which 
to  commence  and  sue  any  such  action  or  suit  against  any 
one  or  more  of  such  joint  debtors  who  shall  not  be 
beyond  the  seas  at  the  time  such  cause  of  action  or  suit 
accrued,  by  reason  only  that  some  other  one  or  more  of 
such  joint  debtors  was  or  were  at  the  time  such  cause  of 
action  accrued  beyond  the  seas,  and  such  person  or 
persons  so  entitled  as  aforesaid  shall  not  be  barred  from 
commencing  and  suing  any  action  or  suit  against  the  joint 
debtor  or  joint  debtors  who  was  or  were  beyond  the  seas 
at  the  time  the  cause  of  action  or  suit  accrued  after  his 
or  their  return  from  beyond  seas,  by  reason  only  that 
judgment  was  already  recovered  against  any  one  or  more 
of  such  joint  debtors  who  was  not,  or  were  not  beyond 
seas  at  the  time  aforesaid." 

It  should  be  observed  that  in  this  section  ^' joint 
debtors  "  is  the  only  word  used,  and  not  ^'  co-contractors 
or  co-debtors,"  as  in  the  14th  section ;  it  therefore  would 


8! 


1)  Fannin  v.  Anderson,  7  Q.  B.  811. 

2)  Towns  V.  Mead,  16  C.  B.  123 ;  24  L.  J.  G.  P.  89. 
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seem,  althouffh  it  is  believed  there  is  no  decision  on  the     p^»t  i. 

CH.  III. 

point,  not  to  refer  to  any  cause  of  action  but  that  of      J ' 

actual  debt,  and  that  all  cases  of  damages  arising  from 
breach  of  contract  are  excluded.  The  decisions,  there- 
fore, in  the  cases  referred  to  before  the  passing  of  the 
Act,  are  still  of  importance. 

In  Tovms  v.  Mead  (1),  Jervis,  C.  J.,  intimated  that  if  an  Joint 
absent  co-contractor  died  abroad,  the  survivor  in  England  dying  *^ 
might  be  sued  within  six  years  of  the  death,  such  being  abroad, 
the  true  equitable  construction  of  the  statute.     The  other 
judges  avoided  giving  a  decision  on  this  point,  which  it 
was  not  actually  necessary  to  decide.    But  the  opinion  of 
Jervis,  C.J.,  would  probably  be  held  correct,  as  this  case 
and  the  case  of  the  representatives  of  a  plaintiff  dying 
under  disability,  or  a  defendant  dying  abroad,  discussed 
below  (2),  seems  all  to  depend  on  the  same  principle  of 
construction. 

If  the  party  entitled  to  the  cause  of  action  be  under  Succossiye 
one  disability  when  the  cause  of  action  arises,  and  before 
that  disability  ceases,  is  affected  by  another,  and  then 
the  first  disability  ends,  the  second  remaining,  time  will 
not  begin  to  run  till  the  second  disability  has  ceased. 
This  has  so  been  decided  in  a  case  in  Ireland  (3),  under 
a  corresponding  section  in  an  Irish  Act  (10  Car.  I. 
sess.  2,  c.  6,  s.  13),  and  in  England  (4)  under  the  corre- 
sponding section  (sect.  16)  of  3  &  4  Wm.  IV.  c.  27 ;  and 
although  the  wording  of  these  sections  is  different  from 
the  wording  of  the  7th  section  of  the  statute  of  James, 
the  same  principle  of  construction  is  applicable  to  them. 
And  the  same  principle  would  apply  to  the  construction 
of  sect.  22  of  the  Irish  statute,  16  &  17  Vict.  c.  113.  Of 
course  if  there  be  any  interval  between  the  determination 
of  the  original  disability  and  the  supervening  of  the 

1)  16  C.  B.  123 ;  24  L.  J.  C.  P.  89. 

2)  P.  62. 

^3)  Lessee  of  Supple  v.  Baymond^  Hayes,  6. 
(4)  Borrows  t.  Ellison,  L.  R.  6  Exch.  128. 
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Part  I. 
CH.  m. 


Right  of 

executors 

of  person 

dying 

under 

disability. 


second  disability^  time  having  once  begun  to  ran,  the 
second  disability  has  no  effect  whatever  (1). 

If  a  person  is  under  disability  when  the  cause  of  action 
accrues  to  him  and  so  continues  up  to  his  death,  his 
personal  representatives  have  a  right  of  action,  although 
the  six  years  have  elapsed  during  his  life.  This  was 
decided  in  Strithorat  v.  Oraeme  (2)  and  Toumsend  v. 
Deacon  (3).  In  both  these  cases  the  person  to  whom  the 
action  accrued  was  beyond  the  seas,  but  they  apply  in 
principle  to  every  case  of  disability.  It  is,  however,  an 
undecided  point  whether  the  personal  representative  is 
under  any  limitation  whatever  in  such  a  case,  the 
argument  against  any  limitation  being  that  the  event 
from  which  the  six  years  under  the  statute  begin  to  run 
— ^namely,  the  ceasing  of  the  disabled  person  to  be  under 
disability — has  not  and  never  can  happen,  and  that  the 
right  of  the  personal  representative  is  the  same  right 
which  the  person  under  disability  had  while  under  it. 
In  the  case  last  quoted,  Parke,  B.,  was  of  opinion  that 
the  representative  was  not  limited;  Bolfe,  B.,  that  he 
was.  The  latter  says:  "The  more  reasonable  equity 
would  be  to  consider  the  right  of  action  as  accruing  to 
the  executor  at  the  time  of  the  death  of  the  testator,  and 
that  the  action  ought  to  be  brought  within  six  years  of 
that  time.'*  And  if,  as  Parke,  B.,  observes  in  the  same 
case,  the  personal  representatives  may  bring  the  action 
"as  standing  in  the  same  position  and  possessing  the 
same  rights  "  as  the  person  who  died  under  disability, 
which  appears  to  be  the  true  ground  on  which  that 
decision  is  to  be  supported,  it  is  submitted  that  his  death 
cannot  put  his  representatives  in  a  better  position  or  give 
them  more  rights  than  he  would  have  had  if  the  dis- 
ability had  ceased  in  his  lifetime.  The  true  view  seems 
to  be  that,  as  it  is  by  an  equitable  construction  only  that 


(1)  Borrows  v.  Ellison,  L.  R.  6  Exch.  128. 

2)  2  W.  BL  723 ;  3  Wils.  145. 

3)  3  Exch.  706. 
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the  right  to  bring  an  action  when  six  years  have  elapsed     Pabt  i. 

after  the  accrual  of  a  cause  of  action  is  reserved  to  the      J * 

personal  representatives  who  are  not  named  in  the 
statute,  so  by  the  same  equitable  construction  the  limi- 
tation ought  to  be  extended  to  them,  and  that  their  right 
to  bring  an  action  should  be  limited  to  six  years  after 
the  death  under  disability  of  the  person  whose  represen- 
tatives they  are. 

In  the  case  of  the  executor  of  a  person  under  disability  Right  of 
it  is  clear  that  the  time,  if  it  runs  at  all,  must  run  from  trSor!^ 
the  death  of  the  testator.    But  what  if  the  person  under 
disability  dies  intestate  ?    Does  the  time  then  run  from 
his  death  or  the  taking  out  of  administration?       If 
JRolfe,  B.,  is  right  in  the  observation  above  quoted,  the 
time    would,    on    the    principle    stated    in    a    former 
chapter  (1),  run  from  the  date  of  the  letters  of  ad- 
ministration.    But  even  without  taking  his  view  this 
position  may  be  supported  on  the  ground  that  there  is 
no  person  capable  of  suing  between  the  death  of  the  in- 
testate and  the  grant  of  administration,  and  the  time  has 
not  begun  to  run  before.    But,  on  the  other  hand,  it  may 
be  argued  that  the  grounds  on  which  it  was  decided  in 
cases  where  the  cause  of  action  arose  after  the  death  of 
the  intestate,  that  the  time  did  not  run  till  administration 
granted,  do  not  apply  here,  because,  when  the  intestate 
is  under  disability,  there  is  none  the  less  a  perfect  cause 
of  action,  since  the  intestate,  though  protected  by  his 
disability,  was  yet  capable  of  suing. 

Assuming  that  executors  are  limited  in  time,  will  a  DiMbiUty 
disability  affecting  them  at  the  time  of  their  testator's  executors 
death  still  prevent  the  statute  from  beginning  to  run?  of  testator 
This  question  can  only  arise  where  all  the  executors  are,  unto 
or  a  sole  executor  is,  under  disability,  and  no  administra-  disability. 
tion  is  taken   out  in  the  meanwhile,  but  probate  is 
granted  when  the  disability  is  removed.    As  it  is  still 
undecided  whether  executors  are  limited  at  all,  there  are 

(1)  P.  47. 
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Pabt  I.     of  course  no  decisions  on  the  point.    As  in  the  case  of 

J *     successive  disaj^ilities  the  time  does  not  run  till  the  last 

disability  has  ceased  (I),  it  would  seem  that  the  same 
principle  should  be  applied  when  the  executors  of  a 
person  dying  under  a  disability  are  themselves  under  a 
disability,  and  that  the  time  will  not  run  till  the  sole 
executor,  or  one  of  the  executors,  ceases  to  be  under 
disability.  So  it  was  held  in  CottorCs  ease  (2),  under  the 
Statute  of  Fines  (3),  that  a  disability  in  the  heir  claiming 
under  an  ancestor  who  died  under  disability  protected 
the  heir.  The  case  of  Boe  v.  Jesson  (4),  which  was  de- 
cided on  the  2nd  section  of  the  statute  of  James,  is  no 
authority  on  the  point,  for  the  decision  against  the  heir 
in  that  case  was  grounded  on  the  effect  of  the  word 
"death"  there  introduced,  which  is  absent  alike  from 
the  Statute  of  Fines  and  the  7th  section  of  the  statute 
of  James. 
Where  In  the  case  of  a  person  liable  to  an  action  remaining 

ikibJe  to  be  abroad  from  the  time  when  the  cause  of  action  accrues 
'b*Md**"  until  his  death,  an  action  no  doubt  lies  against  his 
representatives,  although  the  six  years  may  have  elapsed 
in  his  lifetime,  and  time  will  not  begin  to  run  till  letters 
of  administration  are  taken  out  or  the  executor  has 
proved  or  acted ;  and  if  the  executor  be  himself  abroad 
at  the  time  of  the  death  of  the  testator,  time  will  not 
begin  to  run  till  the  executor  has  both  returned  home 
and  either  acted  in  England  or  proved  the  will  (5). 

(1)  Borrows  v.  Ellison,  L.  R.  6  Exch.  128. 

(2)  1  Leon.  211.    See  Dillon  v.  Lemany  2  H.  BL  584. 

(3)  4  H.  VII.  c.  24. 

(4)  6  East,  80. 

(5)  Flood  V.  Fattersony  29  Beav.  295 ;  30  L.  J.  Ch.  486. 
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Notwithstanding  the   express  words  of  the  statute,    ^^^  '• 

■^  CH.  17. 

it  was  soon  held  that  the  acknowledgment  of  a  debt       — - 
within  six  years  of  action  brought  took  the  case  out  of  ^g^^\ 
the  operation  of  the  statute.     As  parol  evidence  of  such  of  debt, 
acknowledgments  was  admitted,  the  beneficial  operation 
of  the  statute  was  much  limited,  and  in  consequence  it 
was  provided  by  9  Geo.  IV.  c.  14,  s.  1,  commonly  called 
Lord  Tenterden's  Act,  after  referring  to  the  statute  of 
James  and  the  corresponding  Irish  Act,  as  follows  : — 

"  In  actions  of  debt  or  upon  the  case  grounded  upon  9  G.  IV. 
any  simple  contract,'  no  acknowledgment  or  promise  by  j  *  *  " 
words  only  shall  be  deemed  sufficient  evidence  of  a 
new  or  continuing  contract  whereby  to  take  any  case 
out  of  the  operation  of  the  said  enactments  or  either  of 
them,  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  shall  be  made 
or  contained  by  or  in  some  writing  to  be  signed  by  the 
party  chargeable  thereby ;  and  where  there  shall  be  two  or 
more  joint  contractors  or  executors  or  administrators  of 
any  contractor,  no  such  joint  contractor,  executor  or 
administrator  shall  lose  the  benefit  of  the  said  enact- 
ments, or  either  of  them,  so  as  to  be  chargeable  in  respect 
or  by  reason  only  of  any  written  acknowledgment  or 
promise  made  and  signed  by  any  other  or  others  of  them : 
Provided  always  that  nothing  herein  contained  shall 
alter  or  take  away  or  lessen  the  effect  of  any  payment  of 
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Pabt  I.  any  principal  or  interest  made  by  any  person  whatsoever : 
^•^^'  Provided  also  that  in  actions  to  be  commenced  against 
two  or  more  snch  joint  contractors  or  executors  or  ad- 
ministrators^ if  it  shall  appear  at  the  trial  or  otherwise 
that  the  plaintiff,  though  barred  by  either  of  the  said 
recited  Acts  or  this  Act,  as  to  one  or  more  of  such  joint 
contractors,  or  executors,  or  administrators,  shall  never- 
theless be  entitled  to  recover  against  any  other  or  others 
of  the  defendants  by  virtue  of  a  new  acknowledgment 
or  promise  or  otherwise,  judgment  may  be  given  and 
costs  allowed  for  the  plaintiff  as  to  such  defendant  or 
defendants,  against  xfhom  he  shall  recover,  and  for  the 
other  defendant  or  defendants  against  the  plaintiff." 

It  was  held  that  this  Act  applied  to  all  actions  brought 
after  the  Act  came  into  operation,  whether  the  acknow- 
ledgment was  made  before  or  after  that  time  (1).  The 
Act  gave  no  statutable  effect  to  an  acknowledgment  and 
made  no  provision  as  to  its  nature,  but  merely  altered 
the  mode  of  proof,  and  left  the  nature  and  effect  of  an 
What  ao-  acknowledgment  untouched  (2).  The  decisions  as  to 
ment  is  ^'  what  the  nature  of  an  acknowledgment  must  be  in  order 
sufficient  ^  \j^q  ^  ^j^jj^  q^^  Qf  ^j^q  statute  havc  been  very  con- 
flicting. In  the  earlier  cases  an  express  (3)  promise  to 
pay  or  a  conditional  promise,  with  proof  of  the  fulfilment 
of  the  condition,  was  necessary  (4).  Later  decisions  held 
that  an  admission  of  the  existence  of  the  debt  was  all  that 
was  required ;  so  that  even  if  the  admission  were  accom- 
panied by  a  refusal  to  pay,  or  a  claim  of  the  benefit  of 
the  statute,  the  case  was  still  held  to  be  taken  out  of  the 

(1)  Towler  v.  Chatterton,  3  M.  &  P.  619 ;  Kirkhaugh  v.  Herbert, 
cited,  ib.  p.  628. 
«       (2)  Baydon  y.   Williams,  7  Bingh.  163;  Moodie  v.  Bannister, 
4  Drew.  432,  440 ;  28  L.  J.  Ch.  881. 

(3)  Bass  V.  Smith,  Duncomb,  Trials  per  Pais,  495,  12  Vin.  Abr. 
229 ;  Dickson  v.  Thomson,  2  Show.  126 ;  Andrews  v.  Brown,  Prec. 
Ch.  385 ;  Bland  v.  ffasdrig,  2  Vent.  151 ;  Sparling  v.  Smith,  1  Ld. 
Ravm.  741 ;  Owen  v.  Wolley,  Bull.  N.  P.  148. 

(4)  Eeyling  v.  Hastings,  1  Ld.  Raym.  389,  421 ;  1  CJom.  54 ;  1  Salk. 
29 ;  5  Mod.  426 ;  12  Mod.  223. 
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statute  (1).  The  ground  on  which  the  doctrine  was  Part  i. 
carried  so  far  was  that  the  statute  was  founded  on  pre-  ^°'  ^^' 
sumption  of  payment ;  whatever  repelled  that  presumption 
was  an  answer  to  the  statute,  and  any  acknowledgment 
which  repelled  that  presumption  was  in  legal  effect  a 
promise  to  pay  the  debt  (2).  Towards  the  end  of  the 
period  in  which  the  cases  grounded  on  this  view  were 
decided/  there  were  also  others  in  which  the  judges 
showed  an  inclination  to  return  to  the  principle  of  the 
older  decisions  (3). 

This  conflict  of  opinion  was  ultimately  set  at  rest  in 
1827  by  the  decision  of  the  Eing^s  Bench  in  Tanner  v.  Tannor  r. 
Smart  (4),  which  has  remained  a  leading  case  ever  since. 
In  that  case  the  action  was  brought  on  a  promissory  note, 
which  became  due  more  than  six  years  before  action 
brought,  but  within  the  six  years  the  defendant  was  proved 
to  have  said  :  "  I  cannot  pay  the  debt  at  present,  but  I 
will  pay  it  as  soon  as  I  can,"  and  there  was  no  evidence  of 
his  ability  to  pay.  It  was  held,  after  fully  going  into  all 
the  cases,  that  proof  of  ability  was  required  to  turn  the 

(1)  Anon,,  12  Vin.  Abr.  192 ;  Yea  v.  Fouraker,  Bull.  N.  P.  149 ; 
Qwintock  V.  England^  5  Burr.  2628 ;  Bichardsori  v.  Fen,  LofiFr,  86 ; 
JSrueman  v.  Fenton,  Cowp.  548 ;  Lawrence  v.  Worrall,  Peake,  127 ; 
BaUlie  v.  Lord  Inchiquin,  1  Esp.  435 ;  Clarke  v.  Bradshaw^  3  Esp. 
155 ;  Bryan  v.  Horseman^  4  East,  599 ;  Bucker  v,  Hannay,  4  Kast, 
€04,  n. ;  Partington  v.  Butcher,  6  Eep.  66 ;  Leaper  v.  Tatton,  16  East, 
420;  De  la  Torre  v.  Barclay,  1  Stark.  7;  Loweth  v.  FothergUl,  4 
Campb.  185 ;  Dowthwaite  v.  Ttbbut,  5  M.  &  S.  75 ;  Thompson  v. 
Othome,  2  Stark.  98 ;  Frost  v.  Bengough,  1  Bincrh.  266 ;  Clark  v. 
Eougkam,  2  B.  &  C.  149;  Colledge  v.  Horn,  3  Bingb.  119;  Lloyd 
v.  Maund,  2  T.  R.  760. 

(2)  Fer  Lord  Tenterden,  6  B.  &  C.  604. 

(3)  Davies  v.  Smith,  4  Esp.  36 ;  Birk  v.  Ouy,  4  Esp.  184 ;  Coltman 
V.  Marsh,  3  Taunt.  380 ;  Bowcroft  v.  Lomas,  4  M.  &  S.  457 ;  Craig  v. 
Cox,  Holt.  380 ;  Hdlings  v.  Shaw,  7  Taunt.  G08;  Powell  v.  Graham, 

7  Taunt.  580 ;  BiekneU  v.  Keppd,  1  B.  &  P.,  N.  R.  20 ;  Baillie  v.  » 
SObald,  15  Ves.  185 ;  Bedle  v.  Nind,  4  B.  «fc  Aid.  568 ;  Snook  v. 
Mears,  5  Price,  636 ;  Miller  v.  Caldwell,  3  D.  &  R.  267 ;  Knott  v. 
Farren,  4  D.  &  R.  179;  A'Court  v.  Cross,  3  Bingh.  329;  M'Culloch 
V.  Dawes,  9  D.  &  R.  40 ;  Scales  v.  c/ocoft,  3  Bingb.  638 ;  Tullock  v. 
Dunn,  R.  ic  M.  416 ;  Ayton  v.  Bolt,  4  Bingb.  105  ;  Stvan  v,  Sowell, 
2  B.  &  Aid.  759. 

(4)  6  B.  &  C.  603. 

9. 
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Part  t.  conditional  promise  into  an  absolute  one,  and  there  was 
therefore  no  sufficient  acknowledgment  to  take  the  case 
out  of  the  statute,  for  upon  a  general  acknowledgment 
where  nothing  is  said  to  prevent  it,  a  general  promise  to 
pay  may  and  ought  to  be  implied ;  but  where  a  party 
guards  his  acknowledgment  and  accompanies  it  with  an 
express  declaration  to  prevent  any  such  implication,  the 
rule  expresswm  fadt  cessare  tacitvm  must  apply.  Ever 
since  the  decision  in  Tanner  v.  Smart  it  has  been  settled 
law  that  nothing  can  take  a  debt  out  of  th^statute, 
unless  it  amounts  to  an  express  promise  to  pay  or  an 
unconditional  acknowledgment  of  the  debt  from  which 
such  an  express  promise  may  be  implied.  There  have 
been  numerous  cases  on  the  point,  but  the  question  has 
always  been  whether  the  words  accompanying  the 
acknowledgment  were  such  as  in  any  manner  to  qualify 
the  promise  which  would  prima  facie  be  implied  in  it, 
and  the  tendency  of  the  decisions  since  Tanner  v.  Smart 
has  been  to  confine  rather  than  to  extend  the  operation 
of  acknowledgments.  In  one  case  (1)  an  opinion  was 
expressed  that  even  when  the  condition  was  fulfilled,  a 
conditional  promise  could  not  be  used  to  support  a 
count  on  the  original  cause  of  action,  but  must  be 
declared  on  specially.  This,  however,  seems  inconsistent 
with  the  judgment  in  Tanner  v.  Smart  and  other  cases, 
and  hardly  to  be  supported  on  principle  (2). 

As  a  promise  to  pay  on  the  fulfilment  of  a  condition 
or  the  happening  of  an  event  does  not  become  absolute 
till  the  condition  is  fulfilled  or  the  event  happens,  the 
six  years  for  which  such  a  promise  will  renew  the  right 
of  action  do  not  commence  till  that  time,  and  an  action 
brought  within  such  six  years  is  in  time,  though  more  than 
that  period  haselapsed  since  the  making  of  such  promise  (3). 

(1)  Eaydon  v.  Williams,  7  Bingh.  163. 

(2)  See  chapter  on  Pleading,  Part  VIII.  Ch.  I. 

(3)  MaunseU  v.  Hedges^  2  Ir.  C.  L.  R.  88 ;  Hammond  v.  Smith, 
33  Beav.  452 ;  10  Jur.  N.  S.  117. 
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Though  the  rule  laid  down  in  Tanner  v.  Smart  is  Part  i. 
perfectly  clear,  it  is  often  difficult,  owing  to  the  variety  ^l2j 
of  expressions  employed  by  different  persons,  to  apply 
the  rule  to  each  particular  case.  In  consequence  of  this 
difficulty  there  are  a  good  many  cases  on  the  subject, 
the  chief  of  which,  since  Tanner  v.  Smart,  will  be  found 
below,  arranged  in  order  of  their  date  in  two  classes, 
according  as  the  acknowledgment  was  held  sufficient  or 
insufficient.  So  far  as  is  practicable,  the  expressions 
upon  which  the  decisions  chiefly  turned  are  given,  but  in 
many  cases  the  letters  or  other  documents  containing 
the  acknowledgment  are  too  long  to  set  out  at  length, 
and  other  circumstances  explaining  or  bearing  on  the 
written  acknowledgment  have  often  an  effect  on  the 
decisions. 

Sufficient  Acknowledgments. 

"  I  have  for  a  length  of  time  been  in  expectation  of 
receiving  the  account  of  whatever  I  may  stand  indebted 
to  you ;  let  me  again  request  that  you  will  oblige  me 
with  it,  that  everything  may  be  settled."  (1828.)  Ben- 
deU  V.  Carpenter,  2  Y.  &  J.  484. 

Defendant  expressed  regret  that  "the  balance"  was 
not  paid,  saying  that  his  brother  would  shortly  call  and 
pay  it.  No  evidence  what  the  balance  was.  Verdict  for 
the  plaintiff  for  Is.  damages.  (1831.)  Dickinson  v.  Hat- 
feld,  5  C.  &  P.  46;  1  M.  &  E.  141 ;  2  M.  &  M.  141. 

"I  hereby  acknowledge  that  Messrs.  Bewley  have 
either  a  bill  or  a  note  of  mine  which  might  possibly  be  * 
upwards  of  six  years  from  its  date.  I  of  course  will  not 
plead  the  Statute  of  Limitations."  Parol  evidence  ad- 
missible to  shew  what  was  the  precise  note  or  bill  referred 
to.    (1833.)  Bewley  v.  Power,  Hayes  &  Jones  (Jr.),  368. 

One  of  two  joint  debtors  wrote  to  plaintiff,  "  I  will  at 
any  time  pay  my  proportion  of  the  debt  due  on  applica- 
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tion  for  the  same."  Held,  that  evidence  of  proportion 
having  been  given,  plaintiff  might  recover  the  whole  of 
such  proportion.  (1833.)  Leehmere  v.  Fletcher^  1  C.  &  M. 
623. 

"I  cannot  comply  yet.  The  best  way  would  be  to 
send  me  the  bill  that  you  hold,  and  draw  another  for  the 
balance  of  the  money,  which  will  be  £30  9s.  9eZ."  Eddy 
sufficient  acknowledgment  that  £30  98.  9t2.  was  due. 
(1834.)  DdUbs  v.  Himphries,  10  Bing.  446. 

"  I  never  can  be  happy  till  I  have  not  only  paid  you 
everything,  but  all  to  whom  I  owe  money.  Your  account 
is  correct.  Oh,  that  I  were  going  to  enclose  the 
amount  of  it ! "    (1835.)  Dodson  v.  Jfocfoy,  8  A.  &  E.  225,  n. 

"  I  am  very  wretched  on  account  of  your  account  not 
being  paid.  There  is  a  prospect  of  an  abundant  harvest, 
which  must  turn  into  a  goodly  sum,  and  considerably 
reduce  your  account.  If  it  does  not,  the  concern  must 
be  broken  up  to  meet  it.  My  hope  is  that  out  of  the 
present  harvest  you  will  be  paid."  (1837.)  Bird  v. 
Qammm,  3  Bingh.  N.  C.  883 ;  5  Scott,  213. 

"  The  £100  she  (plaintiff)  has  been  receiving  double 
and  treble  for."  Left  to  the  jury  by  Parke,  B.,  who 
expressed  an  opinion  that  this  was  an  admission  of  a 
loan,  the  words  being  written  in  answer  to  a  letter  from 
the  plaintiff's  solicitor  containing  these  words:  ^'She 
(plaintiff)  says  you  have  not  even  paid  the  interest  on 
the  £100."     (1840.)  Bucket  v.  ChurGh,  9  C.  &  P.  209. 

Cross-claims  between  plaintiff  and  defendant.  De» 
fendant  pleads  set-off.  Plaintiff  at  foot  of  his  bill  against 
the  defendant  had  put,  "  By  Mr.  Lacy's  (i.e.  defendant's) 
bill,"  and  asked  to  be  paid  the  balance.    Eddy  sufficient 
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acknowledgment  of   the    defendant's    set-off.      (1840.)       

WaOer  v.  Lacy,  1  Scott  N.  R  186. 

Eecital  in  a  deed  executed  by  A.  &  B.,  that  A.  was 
indebted  to  B.  in  various  sums,  the  amount  of  which  was 
not  ascertained,  and  a  balance  not  yet  struck,  and  that 
A.  was  willing  to  pay  B.  the  amount  which  might  appear 
to  be  due  in  respect  of  such  sum,  to  be  ascertained  and 
paid  as  thereinafter  mentioned — ^provision  that  account 
should  be  taken  by  the  arbitration  of  two  peraons  named 
in  the  deed.  £5000  reserved  by  the  deed  for  the 
payment  of  the  sum  that  should  be  found  to  be  due. 
Held  (coupled  with  extrinsic  parpl  evidence  as  to  amount), 
sufficient  to  take  the  debt  out  of  the  statute.  (1840.) 
Chedyn  v.  Da%,  4  Y.  &  C.  Exch.  238. 

Bill  of  exchange  given  by  a  bankrupt  to  a  creditor 
in  consideration  of  advance  of  money  made  more  than 
six  years  before  the  bill.  Sufficient  acknowledgment. 
(1841.)  Ex  parte  Wilson,  1  Mont.  D.  &  Be  G.  586. 

"  I  do  not  desire  that  you,  or  any  one  of  my  creditors, 
should  lose  what  I  owe  them ;  on  the  contrary,  it  is  very 
much  my  wbh  not  only  to  pay  my  debts,  but  interest 
upon  them,  if  I  can.  As  you  have  mentioned  the 
Limitation  Act  ...  I  answer  at  once  by  saying  that  I 
am  ready  to  put  it  out  of  my  power  to  take  advantage  of 
that  Act,  and  will  immediately  give  you  my  note  for 
whatever  amount  is  due  to  you.  To  pay  you  now,  or 
within  the  year,  I  am  utterly  unable.  I  really  have  not, 
as  you  imagine,  received  £600  . . .  nor  anything  like  that 
sum.  .  .  It  is,  of  course,  indispensable  that  the  exact  sum 
I  owe  you  should  be  fixed,  whether  you  accept  my  note  or 
not.  I  have  clearly  shewn  you  in  a  former  letter  that 
your  account  is  not  in  accordance  with  the  estimate  upon 
which  you  agreed  to  do  the  work.  .  .  If  you  really  cannot 
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produce  the  original  estimate,  or  the  rough  draft  of  it, 
certainly  it  is  reasonable  that  more  (and  considerable) 
deduction  should  be  made  from  your  charges.  .  .  You  will 
perhaps  say  what  deduction  you  are  prepared  to  make ; 
and  I  shall  be  glad  if  it  be  such  as  will  allow  me,  with 
justice  to  my  other  creditors,  to  give  you  my  note  for  the 
amount,  or,  if  it  be  possible,  to  borrow  it  from  a  friend, 
which  I  have  a  hope  of  doing,  and  wipe  the  account 
entirely  out  of  your  books.  ...  I  am  fully  sensible  of 
and  thankful  for  the  forbearance  you  have  shown ;  but  I 
cannot  move  a  step  in  the  way  to  give  you  satisfaction, 
and  do  justice  to  my  other  creditors,  until  the  sum 
actually  due  to  you  is  ascertained."  (1842.)  Owrdner  v. 
M'Mahon,  3  Q.  B.  561. 

"  What  she  (the  principal  debtor)  may  be  short,  I  (the 
surety)  will  assist  to  make  up."  Sufficient  on  proof  of 
non-payment  by  principal  debtor.  (1845.)  Humphreys 
V.  Jones,  14  M.  &  W.  1. 

"  You  must  allow  me  a  little  time  to  manage  with  you 
about  the  £400  your  mother  gave  me  the  receipt  for." 
(1850.)  Martin  v.  Oeoghegan,  13  Ir.  L.  R.  403. 

"  Should  I  receive  the  mortgage  of  Mr.  Lynch,  I  will 
then  be  able  to  settle  with  you.  .  .  .  You  may  be  assured 
that  I  am  anxious  our  accounts  should  be  arranged  as 
soon  as  possible ;  nothing  delays  it  but  my  having  the 
means,  which  the  Bama  business,  if  settled,  would  enable 
me  to  do."  Sufficient  on  proof  that  the  Bama  mortgage 
debt  (mortgage  of  an  estate  of  Mr.  Lynch's  at  Bama  to 
the  writer  of  the  letter)  was  paid  off  within  six  years 
before  action.  (1851.)  Matmsell  v.  Hedges,  2  Ir.  C.  L. 
Bep.  88. 

Action  on  promissory  notes.    Application  made  for 
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payment.  Defendant  wrote  : — "  I  hope  to  be  in  H.  very 
soon,  when  I  trust  everything  will  be  arranged  with  W. 
(the  creditor)  agreeable  to  his  wishes."  The  M.E.  (Sir 
John  Bomilly)  said  that  the  letter,  taken  in  conjunction 
with  the  application,  could  mean  nothing  but  a  promise 
to  arrange  the  debt  by  payment  of  what  was  actually  due. 
(1852.)  Edmonds  v.  Goater,  15  Beav.  415. 

A.,  to  whom  B,  owed  £200,  secured  by  a  promissory 
note  of  B.  and  two  sureties,  bought  goods  from  B.  to  the 
value  of  £17.  B.  sent  to  A.  £10  for  interest  on  the 
money  borrowed,  and  with  it  his  bill  for  the  £17  worth 
of  goods.  A.  answered,  "I  beg  to  acknowledge  the 
receipt  of  £10  cash  and  a  bill  amounting  to  £17,  both  of 
which  sums  I  have  placed  to  your  credit.  I  have  en- 
closed your  bill ;  receipt  it,  and  return  the  same  by  post." 
It  did  not  appear  whether  B.  ever  sent  back  the  bill 
receipted.  The  £200  with  interest  was  afterwards  paid 
by  the  sureties,  and  credit  given  for  the  £10,  but  not  for 
the  £17.  B.  sued  the  personal  representative  of  A.  for  £17. 
The  letter  was  held  a  suflScient  acknowledgment  of  A.'s 
debt  for  £17  to  B.  (1853.)  Evans  v.  Simon,  9  Exch. 
282 ;  23  L.  J.  Exch.  16. 

Plaintiff,  having  a  claim  for  an  account  against 
defendant  and  his  partner,  wrote  to  defendant:  "C. 
(defendant's  partner),  before  he  goes,  ought  to  settle  the 
B.  &  M.  account,  because  if  he  is  under  any  idea  that 
there  is  a  balance  due  to  him,  he  is  grossly  mistaken." 
Defendant  writes  in  answer : — "  B.  &  M.  I  have  had  a 
long  talk  with  my  partner  about  this  matter.  He  says 
and  insists  that  there  is  a  large  balance  coming  to  him ; 
but  I  have  put  the  matter  right  with  him,  and  you  and  I 
must  go  into  it  and  settle  the  account.  I  have  allowed 
him  a  sum  to  satisfy  him,  as,  if  you  remember,  there  was 
£1000  paid  to  you  for  your  preliminary  expenses  to  be 
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accounted  for.  It  is  necessary  we  should  sit  down  to  this 
matter  and  put  it  on  the  square."  Held,  sufficient  ac- 
knowledgment of  the  right  to  an  account^  and  promise  to 
pay  anything  that  might  be  due  to  save  the  right  to  sue 
for  an  account  in  equity  from  being  barred  by  the  statute. 
(1854.)  Prance  v.  Sympson,  Kay,  678. 

Promissory  note  given  in  1834.  Letter  written  by 
debtor  in  1848,  within  six  years  of  action  brought : — 
"  In  my  visit  to  you  when  I  was  at  K.,  I  purposed 
noticing  the  pecuniary  obligation  my  desurest  wife  and 
myself  were  under  to  you,  when  my  sudden  departure 
deprived  me  of  this  opportunity.  This  money  will  be 
forthcoming  whenever  you  require  it,  and  indeed  would 
have  been  liquidated  long  ago  had  not  all  my  available 
funds  been  swallowed  up. . . .  The  first  opportunity  I  shall 
make  it  a  point  to  repay  you,  with  the  grateful  acknow- 
ledgments due  to  you ;  and,  to  prevent  accidents  or 
uncertainty,  I  have  long  previous  to  this  mentioned  the 
amount  in  my  will  to  be  paid  to  you.  .  .  Believe  me  that, 
with  my  best  acknowledgments,  I  own  myself  answerable 
for  this  debt ;  and,  if  it  will  suit  you  to  grant  me  a  little 
longer  credit,  I  will  most  cheerfully  discharge  the 
amount  to  your  order."  In  absence  of  proof  of  any  other 
debt,  the  letter  was  held  to  be  an  acknowledgment  of  the 
promissory  note.    (1854.)  Sptckernell  v.  Hotham,  Kay,  669. 

"  I  regret  much  the  necessity  of  Mr.  Briggs's  proceed- 
ings against  me  ...  as  Adlard's  executor  ;  but  what  can 
I  do  between  two  fires  ?  The  legatees  .  .  .  threaten  me,  or. 
at  least  do  not  assent  to  my  paying  Mr.  Briggs's  claim, 
though  I  confess  I  think  it  just  in  law  and  equity.  I 
have  therefore  only  to  say,  the  sooner  the  Court  decide 
the  matter  the  better  shall  I  be  satisfied."  "  I  not  only 
do  not  dispute  Mr.  Briggs's  claim,  but  I  admit  it, 
thinking  the  claim  just.    But  I  am  compelled  to  refuse 
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payment  without  an  order  of  Court;  and  I  much 
regret  the  necessity."  Held,  sufficient  by  Enight 
Bruce,  L.J. ;  Turner,  L.J.,  contra,  (1854.)  Briggs  v. 
Wasm,  5  De  G.  M.  &  G.  12. 

"I  shall  repeat  my  assurance  to  you  of  your  being 
repaid  your  generous  loan.  Let  matters  remain  as  they 
are  for  a  short  time  longer,  and  all  will  be  right.'* 
(1857.)  Collis  V.  StacTc,  1  H.  <&  N.  605;  26  L.  J. 
Exch.  138. 

"I  have  received  your  bill.  It  does  not,  I  think, 
specify  sufficiently  to  which  cottages  the  work  is  done. 
.  .  •  I  shall  feel  obliged  if  you  will  more  particularly 
explain,  and  take  your  agreements  to  H.  (defendant's 
agent).  It  is  my  wish  to  settle  your  account  inmie- 
diately ;  but  being  at  a  distance,  I  wish  everything  very 
explicit  and  correct.  I  have  asked  H.  to  mark  the 
agreements  and  send  them  to  me,  and  I  will  return  them 
by  the  first  post  with  instructions  to  pay  if  correct." 
The  jury  found  that  the  work  was  done.  Held,  sufficient 
acknowledgment.  (1857.)  Sidwell  y.  Mason^  2  H.  &  N. 
306  ;  26  L.  J.  Exch.  407. 

"I  was  always  anxious  to  settle  accounts  with  Mr. 
Holmes,  he  having  received  £3200  on  my  account.  .  .  . 
I  gave  Mr.  Holmes  a  Ust  of  creditors  I  wished  paid.  .  .  . 
If  Mrs.  Holmes  can  prove  I  owed  her  late  husband  any 
money  for  costs,  or  otherwise,  I  am  willing  to  have  it 
settled  at  once  .  .  .  This  is  easily  done  by  producing 
the  receipts  for  the  amount  of  money  he  had  of  mine  in 
his  hands,  £3200."  Held,  a  promise  not  qualified  by  a 
condition.  (1858.)  Holmes  v.  Smith,  7  Ir.  C.  L.  Eep.  461 ; 
8  Ir.  C.  L.  Rep.  424. 


a 


In  reply  to  your  statement  of  account  I  am  ashamed 


76  STATUTES   OF  LIMITATIONS. 

Pabt  I.  Sufficient  Acknowledgmenis — continued, 

OH.  IV. 

the  account  has  stood  so  long.  I  must  beg  to  trespass  on 
your  kindness  a  short  time  longer,  till  a  turn  of  trade 
takes  place,  as  for  some  time  things  have  been  very  flat." 
(1859.)  Comforth  v.  Smithard,  5  H.  &  N.  13 ;  29  L.  J. 
Exch.  228 ;  8  VV.  E.  8. 

Two  actions,  one  on  a  covenant  in  a  mortgage  deed  to 
pay  £100  and  on  a  promissory  note  for  £40,  the  other 
for  balance  of  plaintiff's  bill  of  costs,  £83  8s.  4d.  "  I  am 
going  to  leave  my  situation  on  the  1st  November,  1857, 
and  when  the  policy  is  paid  on  the  29th  October,  I 
hope  you  will  have  the  whole  of  your  accounts  ready 
for  me,  as  I  hope  to  be  with  you  on  that  day."  "  Mr.  V., 
when  here  on  Saturday,  stated  that  the  amount  due 
against  me  was  about  £280.  Of  course  this  includes 
£100  and  interest  that  I  had  some  years  since,  and  the 
£40  promissory  note  that  I  jointly  signed  with  the  late 
Mr.  B.  Of  course  you  are  aware  that  you  have  £25  to 
my  credit."  Held  (no  question  arising  as  to  the  £100), 
sufficient  acknowledgment  both  of  the  promissory  note 
and  of  the  bill  of  costs.  (1859.)  Godwin  v.  Oulley,  and 
Edwards  and  Godwin  v.  CuUet/y  4  H.  &  N.  373. 

The  solicitor  for  the  defendant,  the  administrator  of  an 
intestate,  by  notice  required  the  plaintiff  "  to  proceed  to 
tax  any  bill  or  bills  of  costs  properly  payable"  to  the 
plaintiff  out  of  the  assets  of  the  intestate,  ^^  the  adminis- 
trator hereby  undertaking  to  pay  any  sum  which  may  be 
found  to  be  due  on  foot  of  said  costs  (after  all  fair  credits) 
when  same  shall  be  taxed  and  certified."  Held,  acknow- 
ledgment that  the  costs  were  due  subject  to  taxation 
and  an  allowance  of  fair  credits.  (1863.)  Archer  v. 
Leonard,  15  Ir.  Ch,  Eep.  267. 

'^  As  soon  as  I  can  get  any  money,  you  shall  have  it. 
My  fiather  and  mother  are  both  in  a  very  precarious  state. 
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The  time  may  not  be  long  before  I  shall  be  able  to      

discharge  my  debt  to  you."  "  I  make  no  doubt  but  you 
have  been  expecting  to  hear  from  me  long  before  this ; 
but  my  parents  are  both  in  the  land  of  the  living,  there- 
fore I  have  not  had  it  in  my  power  to  pay  you,  or  I 
should  have  done  so  .  •  .  I  will  pay  you  as  soon  as  I 
get  it  in  my  power ;  before,  I  cannot.  I  have  nothing  to 
pay  with  or  I  would  willingly  do  it.  You  can  look  to 
nobody  for  the  money  but  me ;  but  with  patience  you 
will  one  day  get  your  money."  Held,  a  promise  to  pay 
on  the  death  of  the  defendant's  father  and  mother 
sufficient  to  take  the  case  out  of  the  statute.  (1864.) 
Eammond  v.  Smithy  10  Jur.  N.  S.  117  ;  33  Beav.  452. 

The  solicitor  to  the  executors  of  the  debtor  wrote  to 
the  solicitor  for  the  administratrix  of  the  creditor: — 
''Mr.  S.'s  executors  have  handed  me  the  costs  and 
account  on  foot  of  rents  furnished  them  by  you  as  Mr. 
H.'8  solicitor,  on  5th  March,  1854,  and  at  which  time 
I  may  remark  the  entire  of  the  former  sum,  save 
£25  15^.  lid.,  was  barred  by  the  Statute  of  Limitations. 
.  .  .  but  the  iQstructions  I  received  were  to  look  at  the 
matter  fedrly,  and  if  anything  appeared  due  to  settle  it, 
notwithstanding  Mr.  H.  not  being  legally  entitled  to 
recover."  ..."  The  executors  are  not  in  any  way  called 
on  to  pay  any  sum  unless  you  can  within  a  week  show 
me  in  any  reasonable  way  that  Mr.  Holmes  did  not  act 
over  these  properties  as  Mr.  S.'s  agent."  It  was  found  as 
a  fact  that  H.  was  not  agent  on  S.'s  property.  (1865.) 
Ldand  v.  Murphy^  16  Ir.  Ch.  Eep.  500. 

"  It  is  quite  true  I  have  not  sent  you  any  money  for 
years,  but  really  I  have  none  of  my  own.  We  just 
manage  to  exist  on  my  wife's,  at  least  on  what  is  left  of 
hers.  We  have  hard  work  to  get  on,  but  I  will  try  to 
pay  you  a  little  at  a  time,  if  you  will  let  me.    I  am  sure 
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"""  that  I  am  anxious  to  get  out  of  your  debt.  I  will 
endeayour  to  send  you  a  little  next  week."  (1866.)  Lee 
V.  WUmoty  L.  E.  1  Exch.  364 ;  35  L.  J.  Exch.  175. 

'^  My  state  of  health  renders  me  anxious  to  know  the 
exact  relation  I  hold  towards  you.  I  must,  therefore, 
once  more  request  you  to  furnish  me  with  an  account  of 
my  debt  to  you.  On  looking  over  my  papers  with  a 
view  of  ascertaining  the  amount,  I  have  found  some 
inaccuracies  of  calculation  in  the  dockets  which  you 
&om  time  to  time  gave  me;  and  in  general,  sums 
lent  by  you  have  got  so  mixed  up  with  receipts  of  yours 
from  me  that  I  have  got  rather  confused  by  them. 
...  I  think  your  own  suggestion  the  best,  that  we 
should  arrange  the  matter  between  ourselves.  But  to  do 
so,  I  must  have  from  you  a  full  account  from  the  beginning 
of  all  the  sums  you  paid  for  or  to  me.  The  simplest  and 
fairest  way  will  be  for  you  to  make  out  from  your  books 
a  list  of  such  sums,  with  the  dates  and  p£trticulars  of 
each.  I  can  then  check  it  by  the  bills  and  dockets  in 
my  possession,  and  make  out  a  list  of  the  sums  for  which 
I  have  your  receipts.  We  can  then  compare  them 
together,  and  the  amount  of  the  latter,  plus  the  amount 
due  by  you  for  lodgings  and  fire,  deducted  from  the 
sum  total  of  your  list,  will  show  clearly  the  position  we 
hold  to  each  other."  (1869.)  Burrows  v.  BakeVj  3  Ir.  R. 
Eq.  596. 

Debtor  in  1846  gave  a  promissory  note  to  B.  and  S. 
payable  three  months  after  date  to  B.  or  S.  In  1866, 
after  the  death  of  B.,  the  debtor,  on  S.  applying  for  the 
payment  of  the  debt,  wrote  on  the  back  of  the  note  his 
(the  debtor's)  name  and  the  date  1866.  (1871.)  Bourdin 
V.  Greenwood,  L.  R.  13  Eq.  281 ;  41  L.  J.  Oh.  73. 

"  I  suppose  I  and  my  brother  Thomas  signed  the  note 
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of  hand  to  serve  my  brother  Eobert ;  therefore  we  trust 
you  will  use  such  means  that  you  know  will  make  him 
pay  (he  haying  plenty  by  him)  before  you  ask  us,  you 
being  able  to  do  that  which  we  should  not  like  to  take 
in  law  with  a  brother.  .  •  .  You]  had  better  send  him 
a  writ  at  once."  Held^  acknowledgment  of  liability  to 
pay  the  note  on  plaintiff  failing  to  get  the  amount  of 
the  debt  from  the  principal  debtor.  (1871.)  Fiak  v. 
Mitchell,  24  L.  T.  272. 

**  It  is  totaHy  out  of  my  power  at  the  present  time  to 
liquidate  the  whole,  or  even  part  (of  the  debt),  but,  on  the 
contrary,  it  would  much  alter  my  position,  and  possibly 
prove  my  ruin.  I  am  in  the  anticipation  of  a  better 
position,  which  your  proceedings  against  me  would 
entirely  debar  me  from,  and  should  I  be  successful,  Mrs. 
Wilby's  claim  shall  have  my  first  consideration.  Mean- 
while you,  as  a  stranger  to  me,  I  shall  be  plesLsed  to  pay 
a  reasonable  interest  on  the  amount.  But  do,  I  beg  once 
more,  not  think  .of  law,  as  it  would  entirely  crush  me. 
Please  shew  this  letter  to  Mrs.  Wilby,  and  tell  her  the 
claim  has  not  been  forgotten  by  me.,  and  shall  be  liqui- 
dated at  the  earliest  opportunity  possible."  ^  I  can  assure 
you  at  present  it  is  utterly  out  of  my  power  to  do  any- 
thing. I  am  willing  to  endeavour  to  pay  it  off  by  easy 
iuBtalments.  They  must  be  small,  as  my  salary  is  quite 
nominal;  or  I  am  willing  to  pay  you  any  reasonable 
interest  to  let  the  matter  remain  for  the  present.  Let 
me  beg  of  you  to  accept  one  of  my  propositions,  for  I 
really  cannot  see  you  will  do  any  good  by  issuing 
process;  but,  on  the  contrary,  you  may  lose  me  my 
appointment,  and  the  chance  of  payment  then  would  be 
more  remote."    (1875.)  JFi%  v.  Elgee,  L.  E.  10  0.  P.  497. 

"  The  old  account  between  us,  which  has  been  standing 
over  so  long,  has  not  escaped  our  memory,  and  as  soon  as 
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we  get  our  affairs  arranged  we  will  see  you  are  paid; 

perhaps,  in  the  meantime,  you  will  let  your  clerk  send 
me  an  account  of  how  it  stands."  (1875.)  Chasemore  v. 
Turner,  L.  R  10  Q.  B.  500. 

"  I  shall  be  obliged  to  you  to  send  in  your  account 
made  up  to  Christmas  last.  I  shall  have  much  work  to 
be  done  this  spring,  but  cannot  give  further  orders  until 
this  be  done."  "  You  have  not  answered  my  note.  I  beg 
of  you  to  send  in  your  account,  as  I  particularly  require 
it  in  the  course  of  this  week."  (1876.)  Quincey  v.  8harpe, 
1  Exch.  D.  72. 

"  I  return  to  Shepperton  about  Easter.  If  you  send  me 
there  the  particulars  of  your  account  with  vouchers,  I  shall 
have  it  examined,  and  cheque  sent  to  you  for  the  aniount 
due ;  but  you  must  be  under  some  great  mistake  in  sup- 
posing that  the  amount  due  to  you  is  anything  like  the 
sum  you  now  claim."  (1877.)  Sheet  v.  Lindsey,  3  Exch.  D. 
314. 

The  plaintiff  changed  his  solicitors,  and  gave  his  new 
solicitors  written  authority  to  obtain  from  the  defendant, 
his  old  solicitor,  all  deeds,  &c.,  in  the  possession  of  the 
latter,  and  also  to  obtain  and  receive  from  him  an  account 
of  his  dealings  with  the  plaintiff's  land ;  and  authorised 
the  defendant  to  deliver  to  the  new  solicitors  such  deeds 
and  account.  The  new  solicitors  sent  this  document  to 
the  defendant,  who,  in  reply,  wrote  as  follows  : — "  Does 
your  client  require  my  bill  of  costs  from  the  date  when  I 
became  his  sole  agent,  or  how  otherwise?"  The  new' 
solicitors  wrote  back,  "  Our  client  only  requires  you  to 
deliver  particulars  of  any  unsettled  bill  of  costs  you  may 
have  against  him."  Held,  that  the  last  letter  was  a 
sufficient  acknowledgment  of  items  in  the  defendant's 
bill  of  costs  more  than  six  years  old.  (1889.)  Curwen  v. 
MiOmm,  42  Ch.  D.  424. 
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The  plaintiffs  were  the  executors  of  A.  and  the  de- 
fendant  the  executor  of  B.  On  November  19th,  1882, 
A.  lent  B.  £3000  for  the  purpose  of  buying  a  seat  on  the 
New  York  Stock  Exchange.  In  1885  B.  wrote  to  A/s 
son,  one  of  the  plaintiffs :  '^  The  great  kindness  of  your 
father  on  every  occasion,  and  more  especially  the  money 
that  he  loaned  me  to  purchase  my  seat  on  the  New 
York  Stock  Exchange,  place  me  now  in  your  debt.  .  .  . 
I  must  now  leave  it  entirely  to  your  generosity  whether 
you  will  have  me  liquidate  the  loan  I  have  mentioned  on 
the  sale  of  my  seat  in  New  York."  The  plaintiff  replied 
that  he  and  his  co-executor  could  not  forego  the  payment 
of  the  £3000.  Action  brought  in  December,  1888. 
Hddy  conditional  promise  to  pay  upon  the  sale,  and,  as 
sale  had  taken  place,  debt  was  taken  out  of  the  statute. 
(1889.)  Duke  ofBueclmgh  v.  Edm,  61  L.  T.  360. 


Inmfficieni  AchnowledgmetUs. 

*'B.  (the  plaintiff)  quitted  my  service  in  1816.  I  owed 
him  six  guineas,  but  I  have  his  receipt  in  full  of  all 
demands ;  I  shall  search  for  it,  and  I  shall  let  you  know 
in  the  event  of  my  not  being  able  to  find  it."  (1827.) 
Brydges  v.  Plumptre,  9  D.  &  B.  746. 

I.O.U.  £100.    Chas.  Eobarts,  30th  July,  1821. 
Attgust  nth.    Eeceived  £50.    Chas.  Bobarts. 
The  last  item  above  was  within  the  six  years.     Hddf 
that  it  was  not  an  acknowledgment  sufiScient  to  take 
the  £100  out  of  the  statute.    (1828.)  Bobarts  v.  Bobarts, 
1  M.  &  P.  487. 

Defendant  said  he  would  help  the  plaintiff  to  £5  if  he 
could.  Debt  £20.  Ability  not  proved.  (1829.)  Oovld 
V.  Shirley,  2  M.  &  P.  581. 
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"  In  the  present  stage  of  my  affairs  I  shall  feel  much 
indebted  to  Mr.  F.  (plaintiff)  to  withdraw  his  outlawry ; 
and  as  soon  as  common  decency  and  my  situation  will 
allow,  Mr.  F.'s  claim,  with  that  of  others,  shall  receive 
that  attention  that,  as  an  honourable  man,  I  consider 
them  to  deserve,  and  it  has  been  and  is  my  intention  to 
pay  them.  I  cannot  conclude  without  saying  I  must  be 
allowed  time  to  arrange  my  affairs ;  and  if  I  am  proceeded 
against,  any  exertion  of  mine  wiU  be  rendered  abortive." 
..."  I  am  ready  and  willing  to  do  anything  and  every- 
thing to  satisfy  Mr.  F.  and  all  my  creditors ;  and  my 
only  regret  is,  that  by  the  way  my  father  has  left  me,  I 
am  totally  unable  to  do  more  than  give  up  (which  I  do 
by  deed)  ahnost  the  whole  of  my  income  to  my  creditors, 
and  no  man  can  do  more.  ...  I  am  not  worth  one 
pound."     (1830.)  Fearn  v.  Lems,  6  Bingh.  349. 

Letter  written,  "  which  is  not  to  be  used  in  prejudice 
of  my  rights  now  or  in  any  future  arrangement  that  may 
be  made  or  instituted.'*  Not  sufficient  acknowledgment. 
Clearly  a  conditional  statement,  per  Tindal,  C.J.  (1830.) 
Cory  V.  Bretton,  4  C.  &  P.  462. 

Defendant  wrote  that  he  was  incapable  then  of  paying 
the  money,  but  he  would  pay  as  soon  as  he  had  it  in  his 
power  to  do  so.  No  evidence  of  ability.  (1830.)  Haydon 
V.  Williamsy  7  Bingh.  163. 

**  We  are  waiting  a  remittance  from  Liverpool  against 
beef  we  sent  to  sell,  and  when  it  comes  we  shall  send  you 
the  amount  of  the  bill,  and  thanks  for  waiting  since  it 
became  due."  No  evidence  of  the  remittance  having 
been  received.  (1831.)  Hodgens  v.  Qrahamy  Alcock  & 
Napier,  49. 

Defendant,  by  a  deed  reciting  that  he  was  indebted  to 
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the  plaintiff  and  others,  assigned  his  property  to  plaintiff 
and  another  in  trust,  to  pay  all  such  creditors  as  should 
sign  the  schedule  of  debts  annexed.  Proviso,  that  if  all 
did  not  sign,  the  deed  should  be  void.  Plaintiff  never 
signed,  nor  was  the  amount  of  his  debt  stated.  (1831.) 
Kennett  v.  MilbanJcy  8  Bingh.  38. 

"I  have  hitherto  deferred  writing  to  you  regarding 
your  demand  upon  me,  in  consequence  of  some  family 
arrangements  through  which  I  should  be  enabled  to 
discharge  your  account  and  which  were  in  progress  not 
having  been  completed.  An  appointment  of  sufficient 
funds  has  been  made  for  this  purpose  of  which  A.  is  one 
of  the  trustees,  to  whom  I  have  given  a  statement  of  your 
account  It  will,  however,  be  unavoidable  that  some  time 
must  elapse  before  the  trustees  can  be  in  cash  to  make 
these  payments,  but  I  have  A.'s  authority  to  refer  you 
to  him  for  any  further  information  you  may  deem 
requisite  on  this  subject."  (1832.)  Whippy  v.  Hillary, 
3  B.  &  Ad.  399. 

**  I  do  hereby  charge  my  reversionary  interest  when 
the  same  shall  fall  into  possession  and  be  rendered  avail- 
able to  my  use  with  the  payment  of  the  sum  of  £108  8«.  9d. 
to  Mr.  M.  (the  plaintiff),  to  carry  lawful  interest."  In- 
sufficient acknowledgment  that  £108  8«.  Qd.  was  owing. 
(1833.)  Martin  v.  Knowles,  1  Nev.  &  Man.  421. 

"  In  reply  to  your  application  of  the  19th  inst.  for  the 
payment  of  £89  10s.  U^d,  to  B.  (plaintiff),  I  beg  to  say 
that  it  is  a  claim  I  am  by  no  means  prepared  to  admit 
to  the  full  extent,  and  to  make  the  following  observa- 
tions respecting  it.  Of  that  sum  £68  38.  8d.  is  made  up 
of  items  for  business  and  materials  stated  to  have  been 
done  and  furnished  between  the  years  1817  and  1824,  a 
period  during  which  I  was  concerned  in  two  successive 
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■"^  partnerships,  to  one  or  other  of  whom  the  accounts  B. 
(plaintiff)  was  entitled  to  recover  ought  to  have  been 
charged.  Having  at  different  times  wound  up  both  those 
concerns,  and  quitted  Carmarthen  as  long  back  as  1824, 
I  was  surprised  to  receive  B.'s  bill  in  1829,  five  years 
afterwards.  And  it  is  certainly  a  little  strange  that  he 
should  then  send  me  a  charge  of  so  old  a  date,  when,  if 
any  account  was  due,  it  could  hardly  be  expected  that 
the  means  would  remain  of  {ascertaining  its  correctness.  I 
cannot,  therefore,  allow  that  I  am  liable  to  pay  any  part 
of  the  account  previous  to  the  year  1825 ;  but,  as  I  an- 
ticipate being  in  Carmarthen  shortly,  I  will  then  commu- 
nicate with  B.  personally  respecting  it."  Cheque  sent  for 
remainder.  Held^  insufficient  to  take  £68  'is.  %d.  out  of 
the  statute.     (1833.)  Brigstocke  v.  Smith,  1  C.  &  M.  483. 

"  I  shall  be  happy  to  pay  you  both  interest  and  prin- 
cipal as  soon  as  convenient."  No  evidence  of  ability. 
(1834.)  Edmunds  v.  BovmeSy  2  C.  &  M.  459. 

"  You  know  I  gave  up  all  my  affairs,  and  therefore  I 
consider  I  have  nothing  to  do  with  your  claim,  nor  shall 
I ;  I  wish  you  would  make  me  bankrupt.  I  would  rather 
go  to  gaol  than  pay  you  in  preference  to  others."  (1835.) 
LinseU  v.  Bonsor,  2  Bingh.  N.  C.  241. 

"  I  will  see  D.  or  write  to  him*  I  have  no  doubt  he 
has  paid  it  (the  debt)  ;  if  by  chance  he  has  not  paid  it, 
it  is  very  fit  it  should  be."  (1837.)  Poynder  v.  Bluck, 
5  Dow.  P.  C.  570. 

"Since  the  receipt  of  your  letter  (and,  indeed,  for 
some  time  previously),  I  have  been  in  almost  daily  expec- 
tation of  being  enabled  to  give  a  satisfactory  reply  to 
k    your  first  application    respecting  the  demand    of    M. 
(plaintiff)  against  me.    I  propose  being  in  Oxford  to- 
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morrow  morning,  when   I  will  call  upon  you  on  the      

matter."    (1838.)  Morrell  v.  Frith,  3  M.  &  W.  402. 

"  I  give  the  above  accounts  to  you ;  so  you  must  col- 
lect them,  and  pay  yourself,  and  you  and  me  will  then 
be  clear."     (1838.)  Boutledge  v.  Bamsay,  8  A.  &  E.  221. 

"  Send  me  in  any  bill  or  what  demand  you  have  to 
make  on  me,  and  if  just  I  shall  not  give  you  the  trouble 
of  going  to  law."   (1842.)  Spong  v.  Wright,  9  M.  &  W.  629. 

A.,  the  holder  for  value  of  certain  promissory  notes 
made  by  defendant,  being  indebted  to  the  defendant  and 
another  as  executors  on  a  larger  amount,  agreed  that  the 
amount  of  the  notes  should  be  set-off  against  and  satis- 
fied by  the  same  amount  of  A.'s  debt.  Defendant  gave 
A.  a  paper,  in  which  the  amount  of  the  several  notes 
and  of  the  interest  was  mentioned,  at  the  foot  of  which 
the  defendant  wrote,  "  Approved  due  to  A."  A.  retained 
possession  of  the  notes,  and  afterwards  endorsed  them  to 
the  plaintiff  for  value.  Held,  the  paper  was  not  such 
an  acknowledgment  as  to  take  the  case  out  of  the 
statute,  as  in  the  circumstances  no  promise  to  pay  the 
notes  otherwise  than  by  setting  them  off  against  A.'s  debt 
could  be  inferred.  (1843.)  Cripps  v.  Davis,  12  M.  &  W. 
159. 

"I  assure  you  I  will  not  fail  to  meet  Mr.  Hart 
(plaintiff)  on  fair  terms,  and  have  now  a  hope  that 
before  perhaps  a  week  from  this  date  I  shall  have  it  in 
my  power  to  pay  him,  at  all  events,  a  portion  of  the 
debt,  when  we  shall  settle  about  the  liquidation  of  the 
balance."     (1845.)  Hart  v.  Prendergast,  14  M.  &  W.  741. 

"  I  directed  Mr.  E.  last  year  to  apply  to  you  for  your 
bill  in  order  that  we  might  settle  the  tithe  account." 
(1849.)  Williams  v.  Griffith,  3  Exch.  335. 
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"  I  never  shall  be  able  to  pay  you  in  cash ;  but  you 
may  have  any  of  the  goods  we  have  at  the  Pantech- 
nicon by  paying  the  expenses  incurred  thereon,  without 
which  they  cannot  be  taken  out."  (1851.)  Cawley  v. 
Fumell,  20  L.  J.  C.  P.  197. 

In  answer  to  a  letter  from  the  plaintiff  asking  for 
payment  of  £275,  the  defendant  wrote  referring  to  ar- 
rangements for  the  payment  of  another  debt  by  a  certain 
date :  "  after  which  I  am  in  hopes  that  I  shall  be  able 
to  transfer  the  £5000  mortgage  to  enable  me  to  clear 
off  the  whole  that  may  be  standing  against  me."  (1852.) 
Smith  V.  Thorne,  18  Q.  B.  134. 

"  I  regret  much  the  necessity  of  Mr.  Briggs's  proceed- 
ings against  me  as  A.'s  executor;  but  what  can  I  do 
between  two  fires?  The  legatees  .  .  .  threaten  me,  or 
at  least  do  not  assent  to  my  paying  Mr.  Briggs's  claim, 
though  I  confess  I  think  it  just  in  law  and  equity. 
I  have,  therefore,  only  to  say  the  sooner  the  Court 
decides  the  matter,  the  better  shall  I  be  satisfied  .  .  . 
I  not  only  do  not  dispute  Mr.  Briggs's  claim,  but  I 
admit  it,  thinking  the  claim  just ;  but  I  am  compelled 
to  refuse  payment  without  an  order  of  Court,  and 
I  much  regret  the  necessity."  Seld,  insufficient  by 
Turner,  L. J. ;  Knight  Bruce,  L. J.,  contra.  (1854.)  Briggs 
V.  WUson,  5  D.  M.  &  G.  12. 

*'It  is  agreed  that  B.  in  his  general  account  shall 
give  credit  to  A.  for  bricks  delivered  to  the  trustees  of 
Park  Place  Chapel."  Held^  not  such  an  acknowledg- 
ment as  to  give  B.  a  right  to  an  account  against  A.'s 
estate  for  more  than  six  years.  (1855.)  Hughes  v.  Para- 
more,  24  L.  J.  Ch.  681. 

'^  I  do  not  wish  to  avail  myself  of  the  statute  to  refuse 
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payment  of  the  debt  alluded  to  in  your  note ;  but  I  have 
not  the  means  of  settling  it.  My  situation  as  a  salaried 
clerk  does  not  afford  me  the  means  of  laying  by  a 
shilling,  but  in  course  of  time,  if  I  continue  in  my  pre- 
sent employment,  I  may  reap  the  benefit  of  my  services 
in  an  augmentation  of  my  salary  to  enable  me  to 
propose  some  satisfactory  arrangement  with  you."  Proof 
was  given  of  ability  to  pay.  Held,  not  a  promise  either 
absolute  or  conditional  on  ability  to  pay.  (1856.)  Back- 
ham  V.  MarrioU,  1  H.  &  N.  234 ;  25  L.  J.  Exch.  324 ; 
2  H.  &  N.  196 ;  26  L.  J.  Exch.  315.  (See  per  Pollock,  C.B., 
in  SidufeU  v.  Mason,  26  L.  J.  Exch.  408.  "  That  (i.e.  Back- 
ham  V.  Marriott)  is  an  extreme  case  the  other  way.  We 
were  a  long  time  in  arriving  at  the  conclusion,  and  a 
hair's  breadth  would  have  turned  the  decision  the  other 
way."    See  2  H.  &  N.  308.) 

'^  I  am  not  conscious  of  ever  having  had  this  bill  put 
before  me  till  now,  nor  did  I  know  that  it  was  owing. 
I  am  much  annoyed  that  her  bill  should  have  been  so 
long  unsettled."  (1858.)  CoUinson  v.  Margesson,  27  L.  J. 
EzcL  305 

^  If  in  funds  (I)  would  immediately  pay  the  money 
and  take  the  bill  out  of  your  hands."  (1860.)  Bichardson 
V.  Barry,  29  Beav.  22. 

"I  have  received  a  letter  from  Messrs.  P.  and  L., 
solicitors,  requesting  me  to  pay  you  an  account  of 
£40  ds.  6d.  I  have  no  wish  to  have  anything  to  do 
with  lawyers ;  much  less  do  I  wish  to  deny  a  just  debt. 
I  cannot,  however,  get  rid  of  the  notion  that  my  ac- 
count with  you  was  settled  when  I  left  the  army  in 
1851.  Buty  as  you  declare  it  was  not  settled,  I  am 
willing  to  pay  you  £10  per  annum  until  it  is  liquidated. 
Should  this  proposal  meet  with  your  approbation,  we 
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can  make  arrangements  accordingly."  The  proposal  was 
not  accepted.  (1861.)  Btickmaster  v.  BtLSseU^lO  C.  B. 
N.  S.  745. 

Letter  from  surety : — "  I  consent  to  your  receiving  the 
dividend  under  H.*s  (the  principal  debtor  s)  assignment, 
and  do  agree  that  your  doing  so  shall  not  prejudice  your 
claim  on  me  for  the  same  debt"  (1863.)  CockriU  v. 
Sparkes,  1  H.  &  C.  699 ;  32  L.  J.  Exch.  118. 

''  I  am  now  quite  ready  to  go  into  the  account,  but  it 
is  necessary  to  have  an  appointment  to  dispose  of  it 
satisfactorily.  I  understood  you  were  to  be  here  on  the 
29th  of  November,  otherwise  I  should,  before  this,  have 
gone  over  to  London.  I  will,  on  hearing  from  you,  go 
over  and  vouch  the  account."  "  I  am  going  shortly  to 
London,  and  will  take  with  me  the  vouchers  and  papers 
necessary  to  close  what  remains  open  in  the  account*" 
(1867.)  Crawford  v.  Crawford,  2  Ir.  E.  Eq.  166. 

"  I  should  be  very  sorry  that  Mr.  Cassidy  or  any  one 
else  should  lose  by  me,  and  if  I  can  get  hold  of  the 
groom  I  had  then,  and  prove  satisfactorily  to  myself 
that  he  is  due  anything,  I  should  be  very  sorry  that  he 
should  not  get  it ;  but  if  he  chooses  to  take  me  to  court, 
he  may  do  so,  and  do  his  worst."  **  I  think  the  best  way 
of  disposing  of  this  business  would  be  through  an  agent ; 
and  I  will  write  to  a  man  of  business .  •  •  to  confer  with  you 
on  the  subject ;  but,  at  the  same  time,  I  might  repudiate 
the  account,  as  I  knew  nothing  of  it ;  but  if  Mr.  Cassidy 
has  any  claim  on  me,  which  I  much  doubt,  I  would  wish 
the  matter  to  be  arranged."  (1867.)  Cassidy  v.  Firman, 
1  Ir.  E.  C,  L.  8. 

"A  paper  has  been  received  without  letter  or  ex- 
planation of  any  kind  purporting  to  be  a  memorandum 
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of  account  between  you  and  the  company,  which  is 
altogether  incorrect,  both  in  principle  and  detail, 
omitting  all  deductions  and  credits  to  which  this  com- 
pany are  entitled,  and  which  would  leave  the  balance 
considerably  in  their  favo.ur.  I  am,  however,  authorized 
to  say  that  this  company  are  still  willing,  as  they  have 
aU  along  been,  to  have  all  accounts  and  questions  between 
you  and  them  decided  by  arbitration  according  to  your 
contract,  and  they  again  call  upon  you  to  concur  with 
them  in  the  necessary  steps  for  that  purpose  .  .  .  This 
is,  of  course,  wholly  without  prejudice."  No  arbitration 
ever  took  place.  (1871.)  In  re  River  Steamer  Company^ 
MitehelTs  Claimy  L.  E.  6  Ch.  822. 

Debt  incurred  in  1865.  Defendant  writes  in  1874 : — 
"  Believe  me  that  I  never  lose  out  of  sight  my  obliga- 
tions towards  you,  and  that  I  shall  be  glad,  as  soon  as 
my  position  becomes  somewhat  better,  to  begin  again 
and  continue  with  my  instalments."  In  1876  he  wrote : 
"Since  the  present  year  I  find  myself  in  a  more 
hopeful  sphere,  which,  as  soon  as  the  general  crisis  gives 
way,  will  render  to  me  more  than  necessary  for  living." 
No  proof  that  the  "  general  crisis  "  had  given  way.  ( 1 878.) 
Meyerhoffy.  FroeUich,  3  C.  P.  D.  333 ;  4  C.  P.  D.  63. 

A.,  trustee  of  a  settlement  by  which  an  estate  was 
settled  on  trust  during  joint  lives  of  defendant  and  his 
wife,  to  pay  the  rents  to  the  defendant's  wife  for  her 
life  for  her  separate  use  without  power  of  anticipation, 
lent  defendant  money  in  1846 ;  for  some  time  up  to 
1859  the  rents  were  applied  to  the  payment  of  the 
debt  with  the  wife's  consent.  In  1879  the  defendant 
wrote  to  A. : — "  I  thank  you  for  your  very  kind  intention 
to  give  up  the  rent  of  (the  estate)  next  Christmas,  but  I 
am  happy  to  say  at  that  time  both  principal  and  interest 
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will  have  been  paid  in  full."    (1884.)  Oreen  v.  Hymphreys, 
26  Ch.  D.  474. 

"  I  was  in  hopes  of  being  able  to  send  you  some  coin 
by  small  instalments,  but  as  I  have  been  ordered  home, 
^he  matter  must  be  in  abeyance  a  bit  longer,  which 
won't  ruin  you.  I  know  you  must  live  in  hopes  as  I  do, 
for  a  good  time  is  rather  long  coming.  I  hope  your  son 
has  not  made  himself  officious  by  going  to  my  employer 
and  making  inquiries  about  me  and  my  affairs,  because 
if  he  has  I  shall  be  annoyed  very  much  indeed,  and  I 
can  assure  you  such  behaviour  would  not  induce  me  to 
put  myself  out  to  attempt  to  square  off  your  account. 
I  think  you  ought  to  know  me  by  this  time ;  when  I 
have  had  the  means  you  have  pot-luck,  whether  from 
India,  the  West  Coast  of  Africa,  or  at  home."  (1884.) 
Jupp  V.  Powelly  1  Cab.  &  E.  349  (affirmed  in  C.  A.). 

"  I  will  let  you  have  some  (t.e.  money)  the  moment  it 
.is  safe  to  borrow  it ... .  Will  you  make  out  your  account 
and  send  it  to  me  ?....!  will  send  it  you  as  soon  as 
possible — send  your  account  next  week  ....  I  will 
send  you  a  cheque  as  soon  as  I  can  ...  I  will  send  some 
coin  as  soon  as  ever  I  can."  No  proof  of  ability  to  pay, 
(1887.)  In  re  Bethell    Bethell  v.  Bethell,  34  Ch.  D.  561. 

Defendant  (executrix)  in  an  affidavit  made  in  refer- 
ence to  the  claims  of  the  creditors  of  the  estate,  inserted 
particulars  of  a  claim  thus : — 


Name  of  Claimants. 

Partlculan  of  Claim. 

Amount  Claimed. 

B.  &  Co 

Gontingeiit  claim   in 
respect  of  mortgage 
executed    by    the 
C.  Company,  Lim- 
ited. 

£6000  and  interest. 

Amount  further  to  be  allowed  uncertain. 
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Insufficient  Acknowledgments — continued.  Part  I. 

OH.  IT. 


Hddy  insufficient,  did  not  amount  to  a  promise  to  pay. 
(1890.)  In  re  Wolmershausen,  Wolmersliausen  v.  WolTners- 
hausen,  62  L.  T.  541. 

The  cases  of  Ddbbs  v.  Humphries  (1),  Dodson  v. 
Mackey  (2),  and  Bird  v.  Gammon  (3),  and  also  Briggs  v. 
Wilson  (4),  as  decided  by  Enight  Bruce,  L.J.,  seem 
Lardly  consistent  with  principle,  for  it  is  submitted  that 
in  each  of  those  cases  the  expressions  used  were  such  as 
to  prevent  the  implication  of  a  promise  to  pay.  The 
same  remark  applies  to  Comforth  v.  Smithard  (5),  which, 
although  acquiesced  in  by  so  many  learned  judges,  can 
scarcely,  considering  the  whole  of  the  terms  of  the 
acknowledgment,  be  consistent  with  principle,  and  is 
not  easily  to  be  reconciled  with  Feam  v.  Lewis  (6), 
Hodgens  v.  Graham  (7),  and  Backham  t.  Marriott  (8). 
And  it  is  submitted  that  at  all  eyents  proof  should  have 
been  given  in  Comforth  v.  Smithard,  that  the  contin- 
gency mentioned  had  happened,  namely,  that  a  turn  of 
trade  had  taken  place. 

In  the  case  of  an  ordinary  acknowledgment,  as  the  Acknow- 
debt  is  not  extinguished  by  the  operation  of  the  statute,  madebefore 
there  would  seem  to  be  no  reason  why  the  acknowledgment  *°'*  ^^^ 

*  *^  SIX  years 

should  not  have  the  same  effect,  whether  made  before  or  from  the 
after  the  expiration  of  six  years  from  the  accrual  of  the  ^J^]^ 
cause  of  action,  provided  it  was  made  within  six  years  of  of  action. 
action  brought,  and  it  has  been  so  decided  (9). 


^ 


(1)  10  Bingh.  446 ;  ante,  p.  70. 

(2)  8  A.  &  E.  225,  n  ;  ante,  p.  70. 
3)  3  Hingh.  N.  C.  883 ;  5  Scott,  213 ;  ante,  p.  70. 
'4)  5  De  G.  M.  &  G.  12 ;  ante,  p.  74. 

b)  6  H.  &  N.  13 ;  29  L.  J.  Exch.  228 ;  8  W.  R.  8 ;  ante,  p.  76. 
(6)  6  Bingh.  349 ;  ante,  p.  82. 
[7;  Ale.  &  Nap.  49 ;  ante,  p.  82. 

[8)  1  H.  &  N.  234;  affirmed  in  Exch.  Ch.  2  H.  &  N.  196;  26  L.  J. 
Exch.  315 ;  ante,  p.  86. 

(9)  Williams  v.  Chtnn,  Fortescue,  180;   SpickemeU  v.  Hotham, 
Kay,  669 ;  WUlins  v.  Smith,  4  E.  &  B.,  at  p.  185,  i>er  Coleridge,  J. 
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Part  I. 

ClI.  IV. 


Acknow- 
ledgment 
by  an 
executor. 


In  the  case  of  Comforth  v.  Smiihard  (1),  above  referred 
to,  a  distinction  was  made  by  Pollock,  C.B.,  and  (according 
to  the  Weekly  Beporter)  by  Bramwell,  B.,  between  the 
nature  of  the  acknowledgment  required  before  and 
after  the  expiration  of  the  six  years.  Pollock,  C.B.,  as 
reported  in  Hmiston  and  Norman^  says,  "  There  is  a  great 
difference  between  the  construction  to  be  put  on  a  letter 
written  a  short  time  after  the  debt  has  been  contracted 
and  one  written  after  the  debt  is  already  barred.  In  the 
latter  case  effect  would  properly  be  given  to  anything 
which  savours  of  a  condition  ;  but  where  a  person,  being 
then  a  debtor,  who  has  no  right  to.  time,  writes  a  letter 
asking  for  time,  the  reasonable  construction  isj  that  it  is 
no  condition,  and  that  the  writer  has  no  intention  of  im- 
posing a  condition."  The  words  are  somewhat  differently 
given  in  the  Weeldy  Beporter.  The  learned  judge  could 
hardly  have  meant  that  effect  should  not  be  given  to  an 
express  condition  or  qualification  in  all  cases  alike,  but 
what  he  seems  to  have  meant  was  that  stronger  expressions 
were  necessary  to  annex  a  condition  or  qualification 
made  within,  than  to  one  made  after  the  six  years.  This 
view,  however,  seems  hardly  reconcileable  with  the  de- 
cisions and  reasons  of  Best,  C.J.,  in  Scales  v.  Jacob  (2), 
and  of  Tindal,  C.J.,  in  Haydon  v.  Williams  (3). 

It  has  been  said,  but  erroneously,  as  is  submitted  for 
the  reasons  to  be  mentioned  presently,  that  an  acknow- 
ledgment by  an  executor  merely  of  the  existence  of  a 
debt,  is  not  sufScient  to  take  the  debt  out  of  the  statute, 
and  that  there  must  be  an  express  promise  to  pay  the 
debt  (4).  This  was  first  laid  down  by  Lord  Tenterden, 
then  Abbott,  C. J.,  in  a  case  at  Nisi  Prius  (5),  and  in 
another  case  (6)   Bayley,  J.,  said  the   language  there 


(1)  5  H.  &  N.  13 ;  29  L.  J.  Exch.  228 ;  8  W.  R.  8 ;  ante,  p.  75. 

(2)  3  Bingh.  638. 

(3^  7  Bingh.  1(33, 168. 

(4)  Williams  on  Executors,  7th  edition,  p.  1946 ;  8th  edition,  1957. 

(5)  Tuilock  v.  Dunuy  Ry.  &  Mood.  416. 

(6)  McCtdloch  V.  Dauues,  9  D.  &  R.  43. 
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relied  on  could  not  properly  be  construed  into  a  promise     Part  r. 
to  pay  a  debt  by  any  one,  "  much  less  by  an  executor."         ch^. 

The  judgment  of  Parke,  B.,  in  Scholey  v.  Walton  (1) 
seems  to  have  been  thought  to  support  this  doctrine. 
But  the  observations  of  Parke,  B.,  in  that  case  are,  in  ' 
fact,  confined  to  that  part  of  the  decision  in  Tulloch  v. 
Dunn  (2),  which  lays  down  that  even  the  express  promise 
of  one  of  several  executors  will  not  bind  the  others. 
The  eJBTect  of  an  acknowledgment  by  one  of  several 
executors  will  be  subsequently  considered;  but  apart 
from  this  question,  it  is  difficult  to  see  why  a  promise 
may  not  be  implied  from  an  acknowledgment  made  by 
an  executor  in  words  which,  if  used  by  his  testator, 
would  imply  a  promise.  No  distinction  seems  ever  to 
have  been  taken  between  the  effect  of  payment  of 
interest  or  part  payment  of  principal  by  executors  and 
that  of  payment  by  the  original  debtor,  and  such  pay- 
ment, as  will  be  seen  hereafter  (3),  and,  as  Turner,  V.-C., 
expressly  laid  down  in  the  case  of  an  executor  (4),  takes 
a  debt  out  of  the  statute  only  because  it  implies  a  pro- 
mise. There  seems,  therefore,  no  reason  why  a  promise 
should  not  be  implied  from  an  acknowledgment  by  an 
executor,  though  not  containing  an  express  promise, 
]ust  as  much  as  from  a  payment  made  by  him.  And  in 
Briggs  v.  Wthon  (5),  where  the  acknowledgment  by  the 
executors  was  nearly  in  the  same  words  as  in  McCuUoch 
V.  Dawesy  Turner,  L.J.,  in  deciding  that  it  was  insuffi- 
cient, did  not  suggest  that  the  effect  of  an  acknowledg- 
ment by  an  executor  was  to  be  governed  by  a  different 
principle  than  the  effect  of  an  acknowledgment  by  the 
debtor  himself,  while  Enight  Bruce,  L.J.,  held  that 
the  acknowledgment  was  sufficient,  though  in  so  hold- 
ing he  seems  to  have  carried  the  implication  by  law  of  a 

1)  12  M.  &  W.  510. 
^2)  Tulhck  V.  Dunriy  Ry.  &  Mood.  416. 

3)  See  Chapter  V. 

;4)  Fwdkam  v.  WaUU,  10  Hare,  217 ;  22  L.  J.  Ch.  648.      ; 

(6)  5  De  G.  M.  &  0.  12. 
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OH.  IV. 


Promise 
not  to 
plead  the 
statute. 


Reply  of 
such  a 
promise. 


promise  from  words  not  amounting  to  an  express  promise 
further  than  the  cases  would  warrant  under  any  circum- 
stances (1). 

It  is  doubtful  whether  a  promise  not  to  plead  the 
statute  will  operate  as  an  acknowledgment  of  the  debt 
so  as  to  prevent  the  person  who  so  promised  from  after- 
wards   setting  up  the    statute.    It  would  appear  from 
the  judgments  of  Denman,   G.J.,  and  Fatteson,  J.,  in 
Gardner  v.  M'Mahon  (2),  that  such  a   promise   would 
have  that  effect.     In  that  case,  however,  the  promise 
was :  "  I  am  ready  to  put  it  out  of  my  power  to  take 
advantage  of  that  Act  (i.e.  the  statute),  and  will  imme- 
diately give  you  my  note  for  whatever  amount  is  due,** 
and  w£is  accompanied  by  other  expressions  which  Wight- 
man,  J.,  seems  to  have  thought  of  themselves  a  sufficient 
acknowledgment.      But  a  promise    not  to    plead  the 
statute  made   in    terms   consistent  with   an    intention 
to  dispute   the  claim  on   other  grounds  cannot,  it  is 
apprehended,  be  sufficient,  as  it  is  not  an  unqualified 
acknowledgment  from  which  a  promise   to    pay  ought 
to  be  implied.     This  view  is  supported  by  a  dictum  of 
Lord  Campbell's  (3),  that  an  agreement  not  to  take 
advantage  of  the  statute  in  consideration  of  an  inquiry 
into  the  merits  of  a  disputed  claim,  would  not  prevent 
the  statute  being  set  up  against  the  original  claim.     It  is 
not,  however,  clear  that  Lord  Campbell  was  there  re- 
ferring to  a  written  promise  not  to  plead  the  statute. 
There  can  be  no  doubt  that  if  there  is  any  consideration 
to  support  a  promise  not  to  plead  the  statute  an  action 
will  lie,  as  suggested  by  Lord  Campbell,  for  the  breach 
of  it. 

A  promise  not  to  plead  the  statute,  if  made  for  good 
consideration,  might  now  by  virtue  of  the  Judicature 


I 


1)  See  ante,  pp.  74  &  86. 

2)  3  Q.  B.  661;  and  see  per  Romilly,  M.R.    Fuller  v,  Bedman 
(No.  2),  26  Beav.  619,  and  Bewley  v.  Power,  Hayes  &  Jones,  368. 

(3)  JBkut  India  Company  v.  Faul,  7  Moore,  P.  C.  0.  85,  at  p.  112. 
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Act,  1873,  8.  24,  be  pleaded  as  a  good  reply  to  a  defence    Part  i. 
of  the  statute  (1).  ^•^- 

When  it  was  held  that  an  acknowledgment  operated  i^^°*^^" 
merely  to  rebut  the  presumption  of  payment,  it  followed  after 
almost  as  a  necessary  consequence,  that  an  acknowledg-  ^c***^'^- 
ment  after  action  took  a  debt  out  of  the  statute  (2).    But 
now  an  acknowledgment  after  action  brought  has  no 
effect  whatever  (3). 

So  it  was  formerly  consistent  with  principle,  that  an  Acknow- 
acknowledgment  to  a  stranger  should  be  held  suffi-  to  a 
cient  (4),  and  even  since  the  doctrine  of  presumption  has  »*'^g«''- 
been  overruled,  there  has  been  a  decision  to  the  same 
effect  (5),  which  is  supported  by  a  dictum  of  Wigram, 
V.-C.  (6).    But  now  it  is  settled  law  that  an  acknowledg- 
ment to  a  stranger  is  inoperative  (7).    The  case  of  Clark 
v.  Hougham  (8)  would  probably  even  now  be  decided  as 
it  was,  but  on  the  ground  that  the  acknowledgment  was 
made  to  a  third  person  on  behalf  of  himself  and  the 
plaintiff,  and  that  the  plaintiff  afterwards  adopted  and 
ratified   the   agency,  and  there  is  no  reason  why  an 
acknowledgment  to  an  agent  should  not  have  the  same 
effect  as  an  acknowledgment  to  the  principal  (9). 

(1)  See  Trill  v.  Lade^  6  Jur.  272,  and  chapter  on  Pleading,  Part 
VIII.  Ch.  L 

(2)  Tea  v.  Faurakery  2  Burr.  1099 ;  Thornton  v.  Illingtvarth,  2 
B.  &  C.  824 ;  BtuJcer  v.  Hannay,  4  East,  604,  n. ;  Lloyd  v.  Maundy 
2  T.  R.  760. 


(3)  BcUeman  v.  Finder,  3  Q.  B.  574. 
e  -  - 


^4)  Bichardson  v.  Fen,  Lofft  86 ;  Mountstephen  v.  Brooke,  3  B. 
&  Aid.  141 ;  Halliday  v.  Wardj  3  Campb.  32 ;  Clark  v.  Hougham, 
2  B.  &  G.  149. 

(5)  Smith  V.  Foole,  12  Sim.  17.  See  Spollan  v.  Magan,  1  Ir.  C.  L. 
B.  691 ;  In  re  LUOes,  10  Ir.  Eq.  R.  275. 

(6)  Courtenay  v.  Williams,  3  Hare,  549. 

(7)  Oren/eU  v.  Girdlesttme,  2  Y.  &  C.  Exch.  676 ;  Moodie  v.  Ban- 
nister, 4  Drew.  439 ;  28  L.  J.  Ch.  883 ;  Oodvnn  v.  Culley,  4  H.  &  N. 
373;  Fuller  v.  Bedman,  26  Beav.  614;  Eotvcutt  v.  Bonser,  3  Exch. 
500;  Stamford,  &c,  Co.  v.  Smith,  L.  R.  (1892)  1  Q.  B.  765; 
Bogtrs  v.  Quinn,  26  L.  R.  Ir.  136. 

(8}  2  B.  &  C.  149. 

(9)  See  Bewley  v.  Power,  Hayes  &  Jones,  368 ;  Edmonds  v.  Goater, 
15  Beav.  415 ;  21  L.  J.  Ch.  290. 
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Pabt  I.         Where  the  Commissioners  under  a  toivn  improvement 
^^liJ'     Act  passed  a  resolution  adopting  a  report  of  their  finance 
Rcsolntion    committee,  which  contained  an  acknowledgment  of  the 
plaintiffs  debt,  but  the  resolution  was  not  communicated 
to  the  plaintifiT,  it  was  held  that  there  was  no  sufficient 
acknowledgment  (1).    In  another  case,  where  the  plain- 
tiff was  present  as  one  of  a  board  of  directors  by  whom 
a  resolution,  put  forward  as  an  acknowledgment,  was 
passed,  it  would  seem  that  there  was  sufficient  communi- 
cation to  the  plaintiff;   but  Wood,  V.-C,  expressed  a 
strong  opinion  that  no  resolution  come  to  under  such 
circumstances  could  be  available  as  an  acknowledgment ; 
be  seems  to  have  thought  that,  as  the  plaintiff  was  acting 
as  one  of  the  promisors,  he  could  not  be  also  one  of  the 
promisees  (2). 
Acknow-         The  provision  in  Lord  Tenterden's  Act  being  that 
by  M?"'      the  acknowledgment  is  to  be  in  writing,  "signed  by  the 
agent.         party  chargeable  thereby,"  it  was  held  that  an  acknow- 
ledgment signed  by  an  agent  was  insufficient  (3).    Now, 
19&20      however,  the  Mercantile    Law  Amendment  Act,  1856, 
f.  13.  *    '  sect.  13,  provides  as  follows : — 

"An  acknowledgment  or  promise  made  or  contained 
by  or  in  a  writing  signed  by  an  agent  of  the  party 
chargeable  thereby,  duly  authorised  to  make  such 
acknowledgment  or  promise,  shall  have  the  same  effect 
as  if  such  writing  had  been  signed  by  such  party  him- 
self" 

This  section  was  held  not  to  apply  to  cases  where  the 
acknowledgment  was  made  before  the  passing  of  the  Act 
(29  July  1856),  but  applies  to  all  acknowledgments  made 
since  that  date,  though  the  debt  acknowledged  was  con- 
tracted before  (4). 

(X)  Bush  V.  MarHn,  2  H.  &  C.  311 ;  33  L.  J.  Exch.  17. 

(2)  Lowndes  v.  Qamettf  Ac,  Co.,  33  L.  J.  Ch.  418. 

(3)  Hyde  v.  Johnson,  2  Bingh.  N.  C.  776 ;  3  Scott,  289 ;  Gibson  v. 
Baqhott,  5  C.  &  P.  211 ;  Clark  v.  Alexander,  8  Scott,  N.  R.  147. 

(4;  Archer  v.  Leonard,  15  Ir.  Ch.  R.  267 ;  Ldand  v.  Murphy,  16 
Ir.  Ch.  R.  500. 
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This  enactment  brings  the  law  with  respect  to  written     Pari  i. 
acknowledgments  by  an  agent  back  to  the  same  state  in     ^"'  '^' 
which  it  was  before  Lord  Tenteiden's  Act,  before  which 
an  acknowledgment  by  an  agent  was  as  valid  as  part 
payment  or  payment  of  interest  by  an  agent  has  always 
been  (1). 

The  question  whether  the  agent  had  or  had  not 
authority  to  make  the  acknowledgment  must  be  always 
a  question  of  fact  to  be  decided  according  to  the  par- 
ticular circumstances  of  each  case.  In  Gwrwen  y.  Mil' 
hum  (2),  where  the  plaintiff  changed  his  solicitor  and 
authorised  his  new  solicitor  to  obtain  and  receive  from 
his  former  solicitor  all  deeds  and  other  documents,  and 
also  an  account  of  his  dealings  and  transactions  in  the 
plaintifTs  land  *' since  he  was  appointed  my  solicitor 
many  years  ago,  or  for  such  other  period  as  you  may 
think  fit^"  North,  J.,  held  that  the  new  solicitor  had 
authority,  to  make  an  acknowledgment  to  take  out  of  the 
statute  items  that  were  barred ;  the  decision  of  North,  J., 
was  affirmed  in  the  Court  of  Appeal,  but  no  opinion  was 
expressed  on  this  point  (3). 

In  Ingram  v.  lAttle  (4),  where  a  debtor's  wife  sent  to  a 
creditor  an  unsigned  letter,  written  by  her  at  the  debtor's 
dictation,  in  an  envelope  along  with  a  letter  signed  by 
her  in  her  own  name,  and  referring  to  the  unsigned 
letter,  showing  that  she  had  written  it  on  her  husband's 
behalf,  Cave,  J.,  held  that  there  was  no  sufficient 
signature  to  satisfy  sect.  13  of  the  Mercantile  Law 
Amendment  Act.  But  the  position  of  the  signature 
is  immaterial,  so  long  as  it  verifies  the  whole  acknow- 
ledgment (5). 

(1)  Burt  V.  Palmer^  5  Esp.  145;  WilHarM  v.  Innesy  1  Camp. 
364 ;  Anderwn  v.  Sanderson,  Holt,  591.  See  Gregory  v.  Parker^ 
1  Oampb.  394 ;  and  see  post.  Chap.  V. 

(2)  42  Ch.  D.  424. 

(3)  Ourwen  v.  MUbum,  42  Gh.  D.  434. 

(4)  Gab.  &  EU.  186. 

(5)  EdnuM  V.  Mackrea,  3  G.  B.  N.  8.  789. 
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Past  1.  The  construction  of  the  acknowledgment,  even  when 
'  '  contained  in  a  single  document,  was  formerly  considered 
Whether  the  provinco  of  the  jury  (1),  Afterwards  this  point 
ledgment  sccms  to  havo  been  considered  doubtful  (2).  It  is  now 
•trnedT"  ^^^®^  ^^^  ^^  exception  is  to.be  made  to  the  general 
judge  or  rule  that  the  construction  of  a  document  is  for  the  Court 
^^^'  alone,  but  where  the  document  is  connected  with  extrinsic 

evidence  affecting  the  construction,  it  is  a  question  for 
the  jury  (3). 
Amount  It  is  not  necessary  that  the  acknowledgment  relied  on 

expressed,  should  stato  a  definite  amount.  If  some  debt  is  acknow- 
ledged, it  is  even  immaterial  that  the  correctness  of  the 
amount  claimed  is  disputed  (4).  The  amount  of  the  debt 
must  of  course  be  proved  at  the  trial,  or  the  damages 
will  be  merely  nominal  (5).  In  Chedyn  v.  Dolby  (6)  a 
deed  executed  by  the  parties  recited  ^'  that  the  defendant 
was  indebted  to  the  plaintiff,  but  the  amount  was  not 
ascertained,  and  that  the  defendant  was  willing  to  pay 
the  amount  to  be  ascertained  as  therein  mentioned." 
This  was  held  to  be  an  absolute  promise  to  pay  the 
amount  as  proved  at  the  trial.  So  a  letter,  undertaking 
to  pay  a  solicitor  any  sum  which  might  be  found  due 
to  him  for  costs,  when  the  same  should  be  taxed  and 


(1)  Lloyd  V.  Maundy  2  T.  R.  760 ;  Bucker  v.  Eomnayy  4  East, 
604,  n. ;  Bird  v.  Oammon^  3  Bingh.  *  N.  C.  883 ;  6  Scott,  213 ; 
Frost  V.  Bengough,  1  Bing.  266 ;  CoUedge  v.  Horn,  3  Bing.  119. 

(2)  Dodson  v.  Mackey^  8  A.  &  £.  225,  n. ;  and  see  Bucket  v. 
Church,  9  C.  &  P.  209 ;  Linua  v.  Bonwr,  2  Bingh.  N.  C.  241. 

(3)  Boutledge  v.  BatMay,  8  A.  &  E.  221 ;  Morrell  v.  Frith,  3  M.  & 
W.  402 ;  Collis  v.  Stack,  1  H.  &  N.  605 ;  26  L.  J.  Exch.  138. 

(4)  See  Haydon  v.  WHliarru,  7  Binor.  163;  Kennett  v.  MUbank, 
8  Bing.  38 ;  Courtenay  v.  WiltiamSy  3  Hare,  649 ;  Bidiard^m  v.  Fen^ 
Lofift  86 ;  Colledge  v.  Horn,  3  Bing.  119 ;  Benddl  v.  Carpenter,  2  Y. 
&  J.  484 ;  Lechmere  v.  Fletcher,  1  C.  &  M.  623 ;  Bird  t.  Gammon, 
3  Bing.  N.  0.  883 ;  5  Scott,  213 ;  WaU&r  v.  Lacy,  1  Scott,  N.  R. 
186 ;  Gardner  v.  McMdhon,  3  Q.  B.  561 ;  SidweU  v.  Mown,  2  H.  & 
N.  306 ;  26  L.  J.  Exch.  407 ;  Edwards  v.  CuOey,  4  H.  &  N.  377  ; 
Skeet  T.  Lindsay,  2  Exch.  D.  314. 

(5)  Dickenson  v.  Hatfield,  5  C.  &  P.  46;  1  M.  &  B.  141;  2  M.  & 
M.  141. 

(6)  4  Y.  &  C.  Exch.  238. 
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certified,  was  held  to  take  the  amount  as  settled  by     Pabt  i. 
taxation  out  of  the  statute  (1).  ^fJU' 

The  ease  of  Prance  v.  Sympsan  (2)  rests  upon  analogous  Admission 
grounds  to  the  cases  referred  to  above.  That  was  a  bill  ^^^^^ 
in  equity  for  an  account  with  reference  to  transactions 
which  were  all  more  than  six  years  old.  In  order  to 
take  the  case  out  of  the  statute  the  plaintiff  relied  upon 
a  letter  from  the  defendant,  which  w&s  in  answer  to  a 
•  request  from  the  plaintiff  to  settle  the  account  by  paying 
the  balance  due,  and  in  which  the  defendant  promised  to 
go  into  the  account,  but  intimated  that  the  balance  might 
probably  be  the  other  way.  This  letter  was  held  to  be 
an  answer  to  the  statute  by  Wood,  V.-C,  who  said : — **  It 
is  not  necessary  for  the  purpose  of  a  suit  for  an  account 
to  have  an  acknowledgment  that  a  debt  is  actually  due ; 
but  it  is  enough  that  there  is  an  acknowledgment  that  an 
account  is  pending,  and  that  the  defendant  promises  to 
pay  the  balance  (if  any)  due  from  him  upon  such  account ; 
because  it  may  be  that  the  precise  result  of  the  account, 
and  on  which  side  the  balance  will  be,  cannot  be  known 
beforehand  "  (3). 

If,  however,  a  definite  sum  smaller  than  the  sum  Acknow- 
claimed  is  named  in  the  acknowledgment,  only  the  sum  of  smluer 
named,  it  seems,  is  taken  out  of  the  statute  (4).  b°°^' 

If  there  is  no  date  on  the  written  acknowledgment,  it  ^^j^^ 
may,  it  seems,  be  supplied  by  parol  evidence.     This,  in  acknow- 
one  report  of  Edmunds  v.  Downes  (5),  is  given  as  a  direct  lodgment. 
decision,  but  in  another  report  (6)  of  the  same  case  it 
appears    to  have  been    left  in ,  doubt,  although,  even 
according  to  that  report,  the  inclination  of  Bayley,  B., 
was  in  favour  of  that  view.    And  it  is  submitted  that  the 

(1)  Archer  v.  Leonard,  15  Ir.  Ch.  R.  267.    See  Curwen  v.  MUbum, 
42  Ch.  D.  424. 

(2)  Kay,  678. 

(3)  See  Firth  v.  Slingsby,  58  L.  T.  481. 

(4)  Dahbs  t.  Humphries,  10  Bing.  446. 

(5)  2  C.  &  M.  463. 

(6)  4  Tyr.  179. 

H  2 
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Pabt  I.  name  of  the  creditor,  if  not  mentioned  in  the  acknow- 
cH^.  ledgment,  may  be  supplied  in  the  same  way  (1),  If  it  is 
not  clear  from  the  acknowledgment  itself  to  what  debt  it 
refers,  this  also  may  be  proved  by  parol  (2),  and,  if  the 
acknowledgment  is  lost,  parol  evidence  of  its  contents  is 
admissible  (3). 
Limited  ^n  acknowledgment  coupled  with  an  assertion  that 

ledgment.  the  debtor  has  a  set-off  sufficient  to  countervail  the  debt 
is  not  sufficient  to  take  the  debt  out  of  the  statute  (4). 
So  if  the  acknowledgment  points  to  payment  only  in  a 
particular  manner,  or  out  of  a  particular  fund,  it  cannot 
amount  to  a  promise  to  pay  in  any  other  manner  (5)» 
Thus  a  submission  to  arbitration,  containing  a  promise  to 
pay  whatever  should  be  found  due  at  such  times  and  in 
such  proportions  as  the  arbitrators  should  appoint,  is  not 
available  as  an  acknowledgment  if  the  arbitration  prove 
abortive,  unless  the  submission  contains  an  unqualified 
acknowledgment  of  the  debt  (6).  If  the  acknowledgment 
be  only  part  of  a  general  arrangement  of  accounts  between 
the  parties,  an  unconditional  promise  to  pay  will  not  be 
inferred  (7).  Where  there  are  other  expressions  which 
alone  would  be  held  to  amount  to  an  absolute  promise,  a 
particular  mode  of  payment  may  possibly  be  so  men- 
tioned as  merely  to  suggest  a  convenient  arrangement, 
and  not  to  qualify  the  promise  (8). 


(1)  See  Hartley  v.  Wharton,  11  A.  &  E.  934. 

(2)  Spickerrull  v.  Hotham,  Kay,  669 ;  BewUy  v.  Power^  Hayes  & 
Jones,  368. 

(3)  Eaydon  v.  Williams,  7  Bing.  163. 

(4)  In  re  Biver  Steamer  Co.    MitcMVs  Claim,  L.  R.  6  Ch.  829. 

(5)  Whippy  V.  Hillary,  3  B.  &  Ad.  399 ;  Boutledge  v.  Bamsay, 
8  A.  &  E.  221 ;  Cawley  v.  Fumell,  20  L.  J.  C.  P.  197 ;  Courtenay  v. 
Williams,  3  Hare,  550 ;  Inre  Littles,  10  Ir.  Eq.  R.  275 ;  Buckmaster  v. 
Bussell,  10  C.  B.  N.  S.  745 ;  FhUips  v.  Fhilips,  3  Hare,  281. 

(6)  Hales  v.  Stevenson,  9  Jur.  N.  S.  300 ;  7  L.  T.  N.  S.  317 ; 
8  L.  T.  N.  S.  798. 

(7)  Oripps  V.  Davis,  12  M.  &  W.  159 ;  Goate  v.  Ooate,  1  H. 
&  IT.  29 ;  Francis  v.  Hawkesley,  1  E.  &  E.  1052 ;  28  L.  J.  Q.  B. 
370. 

(8)  Gardner  v.  McMahon^  3  Q.  B.  561 ;  Evans  v.  Simon,  9  Exch. 
282. 
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If  the  acknowledgment  be  contained  in  a  letter  written  Pabt  i. 
**withont  prejudice,"  no  unconditional  promise  to  pay  ^°'  '^' 
can  be  inferred  (1).  Letter 

Questions  have  arisen  as  to  how  far  admissions  of  debts  «  without 
by  a  bankrupt  in  the  course  of  bankruptcy  proceedings  pJ^eJ^dice." 
are  sufficient  to  take  the  debts  out  of  the  statute.  It  ^^^^T^ 
may  be  said  that  such  admissions  can  in  no  case  whatever  ruptcy. 
operate  as  ackpowledgments,  for  two  reasons: — ^First, 
because  they  are  not  made  to  the  creditor,  but  to  third 
parties ;  and  secondly,  because  not  being  voluntary,  but 
exacted  from  the  debtor  in  the  course  of  the  pro- 
ceedings, they  cannot  imply  a  promise  to  pay.  As  to 
the  first  of  these  arguments,  it  might  be  contended  that 
the  admission,  if  not  made  to  the  creditor,,  is  made  to 
the  Court,  or  the  trustee,  or  the  official  receiver  on  the 
creditor's  behalf;  as  to  the  second,  although  it  seems  to 
have  considerable  weight,  yet  at  all  events  in  the  case 
of  a  petition  by  the  debtor  for  his  own  bankruptcy  it 
may  be  contended  that,  as  the  whole  proceedings  are  set 
on  foot  by  the  debtor,  any  acknowledgment  made  in 
carrying  them  out  ought  to  be  considered  voluntary. 
But  it  seems  that  such  an  admission  cannot  amount  to 
more  than  a  promise  to  pay  under  the  provisions  of  the 
Bankruptcy  Acts ;  and  for  this  reason,  if  for  no  other,  the 
admission  must  be  insufficient  as  an  acknowledgment  in 
an  action  (2).  And  the  same  principle  holds  good  with 
regard  to  an  admission  of  a  debt  in  the  schedule  to  a 
composition  or  inspectorship  deed,  though  verified  by  the 
affidavit  of  the  debtor  (3).  There  was  a  decision  at  Nisi 
Prius  to  the  contrary  effect  (4),  but  this  was  distinctly 
overruled  in  Everett  v.  Bobertson  (5),  the  judgments  in 

(1)  Cory  V.  Brettouy  4  C.  &  P.  462.    In  re  River  Steamer  Co, 
MUcheWs  Claim,  L.  K.  6  Gh.  822. 

(2)  Ccurienay  v.  Williams,  3  Hare,  550 ;  Everett  v.  Bobertson,  28 
L.  J.  Q.  B.  23. 

4  De  a.  J.  &  S.  551« 
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Past  I. 

OH.  IV. 


Acknow- 
ledgment 
by  an 
infant. 

9  G.  IV. 

c.  14,  •.  8. 


Unstamped 
promissory 
note. 


which,  though  given  as  to  a  schednle  filed  under  the 
repealed  Act  7  and  8  Vict.  c.  70,  are  yet  clearly  applicable 
to  every  case  of  bankruptcy.  But  as  the  statute  may  be 
set  up  in  bankruptcy  against  debts  barred  at  the  time 
of  adjudication  (1),  the  question  might  be  raised  whether 
it  is  competent  for.  the  creditor  to  use  admissions  made, 
in  the  course  of  bankruptcy  proceedings  as  acknowledge 
ments  to  prevent  the  statute  being  set  up  in  these 
proceedings  themselves.  It  seems  clear,  however,  that 
such  admissions  cannot  be  so  made  use  of  (2). 

An  acknowledgment  by  a  person  on  the  eve  of  a  bank- 
ruptcy, if  fraudulently  made  in  order  that  a  debt  which 
has  been' treated  by  creditor  and  debtor  as  extinguished 
may  be  revived,  so  that  the  creditor  may  get  a  dividend 
in  the  bankruptcy,  would  probably  be  inoperative  to 
revive  the  debt,  at  all  events  for  the  purposes  of  the 
bankruptcy  (3). 

As  an  infant  is  capable  of  contracting  a  debt  for  neces- 
saries, he  is  also  capable  of  acknowledging  the  debt,  and 
so  taking  it  out  of  the  statute  (4). 

By  the  8th  section  of  Lord  Tenterden's  Act,  9  Geo.  IV. 
c.  14,  it  is  enacted  as  follows : — 

^'  No  memorandum  or  other  writing  made  necessary  by 
this  Act  shall  be  deemed  to  be  an  agreement  within 
the  meaning  of  any  statute  relating  to  the  duties  of 
stamps  "  (5). 

This  exception  refers  only  to  the  stamping  of  instru- 
ments as  agreements,  and  therefore  does  not  remove  the 
necessity  for  any  stamp,  other  than  an  agreement  stamp, 
which  a  document  put  forward  as  an  acknowledgment  is 


(1)  See  antti  P*  1^* 


Smtdlcombe  v.  Bruges,  McCleland,  45 ;  Pott  v.  CUgg,  16  M.  & 
W.  321 ;  In  re  Clmdinning,  9  Ir.  Ch.  R.  284.  See  Ex  parU  BeveU. 
In  re  ToOemachey  13  Q.  B.  D.  720. 

(3)  See  In  re  Lane.    Ex  parte  Oaze,  23  Q.  B.  D.  74. 

(4)  Waiins  y.  Smith,  4  E.  &  B.  180 ;  S.  C.  suh  nom.  Williams  t. 
Smith,  24  L.  J.  Q.  B.  62. 

(5)  See  Morris  ▼.  Dixon,  4  A.  A;  £.  845;  6  N.  A;  M.  438;  Taylor  y. 
SteeU,  16  M.  &  W.  665. 


ACKNOWLEDGMENTS.  103 

from  its  form  required  to  bear.  Therefore,  a  bill  of  Part  i. 
exchange  or  promissory  note  not  properly  stamped  cannot  ^•'^' 
be  put  in  evidence  as  an  acknowledgment  or  as  forming 
part  of  an  acknowledgment  in  conjunction  'with  another 
writing  referring  to  it  (1).  There  is  some  difficulty  in 
the  question  whether  an  instrument  in  the  form  of  a 
receipt  without  a  stamp  can  be  put  in  eyidence  as  an 
acknowledgment.  But  the  law  on  the  subject  may  be 
thus  briefly  stated ;  such  an  instrument  cannot  be  put  in 
evidence  to  prove  the  payment  of  the  money  mentioned 
therein  as  received,  or  any  fact  to  be  inferred  from  such 
payment.  But  it  may  be  used  to  prove  any  other  fact 
which  is  supported  by  the  document,  and  which  is  inde- 
pendent of  the  question  whether  the  payment  was  made 
or  not  (2). 

An  advertisement  to  creditors  to  brini^  in  their  claims  PnbHc 
has  no  operation  as  an  acknowledgment  (3).  tSement. 

The  latter  part  of  the  Ist  section  of  9  Geo.  IV.  c.  14,  is  9  g.  iv. 
as  follows : —  ^'  ^*»  *•  ^' 

•'Where  there  shall  be  two  or  more  joint  contractors,  Acknow- 
or  executors,  or  administrators  of  any  contractor,  no  such  1,^^^*"* 
joint  contractor,  executor  or  administrator  shall  lose  the  joint  con- 
benefit  of  the  said  enactments  or  either  of  them,  so  as  to 
be  chargeable  in  respect  or  by  reason  only  of  any  written 
acknowledgment  or  promise  made  and  signed  by  any 
other  or  others  of  them;  provided  always  that  nothing 
herein  contained  shall  alter  or  take  away  or  lessen  the 
effect  of  any  payment  of  any  principal  or  interest  made 
by  any  person  whatsoever :  provided  also,  that  in  actions 
to  be  commenced  against  two  or  more  such  joint  con- 
tractors or  executors  or  administrators,  if  it  shall  appear 

(1)  Jones  V.  Ryder^  4  M.  &  W.  32 ;  Foster  v.  Dawber,  6  Exch. 
839 ;  Parmiter  v.  Farmiter,  1  J.  &  H.  135 ;  3  De  G.  F.  &  J.  461 ; 
Evans  v.  FrotJ^ero,  2  Mc.  &  G.  319,  and  1  De  G.  M.  &  G.  572 ;  Edmes 
V.  Mackrdl^  3  0.  B.  N.  S.  789. 

(2)  Matheson  v.  Ross,  2  H.  L.  286. 

(3)  Scott  V.  Jones,  4  C.  &  F.  382,  overruling  Andrews  v.  Brown, 
Prcc.  Ch.  385.   In  re  Stephens.     Warhurton  v.  Stephens^  43  Ch.  D.  39. 


104  STATUTES  OF  LIMITATIONS. 

Part  I.  at  the  trial  or  otherwise  that  the  plaintiff  though  barred 
^"'  '^'  by  either  of  the  said  recited  Acts  or  this  Act  as  to  one  or 
more  of  such  joint  contractors  or  executors  or  administra- 
tors shall  nevertheless  be  entitled  to  recover  against  any- 
other  or  others  of  the  defendants,  by  virtue  of  a  new 
acknowledgment  or  promise,  or  otherwise,  judgment  may 
be  given  and  costs  allowed  for  the  plaintiff  as  to  such 
defendant  or  defendants  against  whom  he  shall  recover, 
and  for  the  other  defendant  or  defendants  against  the 
pbintiff." 

By  partner.  As  an  acknowledgment  by  an  agent  binds  the  prin- 
cipal, and  as  one  of  several  partners  may  fairly  be  con- 
sidered the  agent  of  the  others,  so  as  to  be  able  to  bind 
the  firm  by  acknowledging  a  partnership  debt  (1), 
acknowledgments  made  by  a  partner  must  be  distin- 
guished from  acknowledgments  made  by  one  of  several 
ordinary  joint  contractors. 

statement  It  sccms  to  havc  bccu  Considered  in  Smith  v.  Forty  (2) 
that  when  a  debtor  and  creditor  went  through  an  account 
together  and  settled  the  amount,  although  the  items 
were  on  one  side  only,  and  the  amount  as  settled  was  not 
signed  so  as  to  constitute  a  valid  acknowledgment,  yet 
an  action  would  lie  for  the  amount  so  settled  on  an 
account  stated.  Parke,  B.,  in  Jones  v.  Ryder  (3),  seems 
to  have  thought  this  view  untenable,  except  on  the 
ground  that  in  the  case  in  question  there  was  an  agree- 
ment that  interest  should  run  &om  the  date  of  the  settle- 
ment. And  Alderson,  B.,  in  AMyy  v.  James  (4),  dis- 
approves altogether  of  Smith  v.  Forty.  In  Clarh  v. 
Alexander  (5),  it  was  laid  down  by  Tindal,  C. J.,  that  a 
statement  of  accounts,  if  inoperative  as  an  acknowledg- 
ment, will  not  be  allowed  to  support  an  action  on  an 


ofaccounts. 


(2) 


Braithwaite  v.  Britain,  1  Keen,  221 ;  and  see  next  chapter. 
4  G.  &  P.  126 ;  and  see  Ashhy  v.  Ashby,  3  M.  &  P.  186 ;  Catling 
V.  Skaulding,  6  T.  R.  189. 

(3)  4  M.  &  W.  32. 

(4)  11  M.  &  W.  542.    See  Brenan  v.  Crawley,  16  W.  R.  754. 

(5)  8  Scott,  N.  R.  147. 
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account  stated,  as,  if  it  were,  it  would  be  an  obyious     pabtI. 
evasion  of  Lord  Tenterden's  Act.    The  combined  opera-     ^°'  ^^' 
tion  of  these  cases,  it  is  submitted,  is  to  overrule  Smith  v. 
Forty,     Where  there  are  items  on  both  sides  and  a 
balance  is  struck,  the  case  is  different  and  resolves  itself 
into  one  of  part  payment  and  will  be  discussed  below  (1). 

In  conclusion,  although  from  the  acknowledgment  of  a  Acknow- 
statute-barred  debt  the  law  implies  a  new  promise  to  pay,  ^^  uSiUtj 
and  thus  the  remedy  is  revived,  no  such  effect  can  be  <>**'«'  *^*^ 
given  where  the  cause  of  action  arises  from  the  doing  or 
omitting  to  do  some  act  in  breach  of  contract  (2)  or  some 
act  which  gives  rise  to  an  action  of  tort  (3).  Where 
upon  such  a  breach  of  contract  there  is  no  need  to  assess 
the  damages,  but  a  definite  sum  can  be  recovered  as 
liquidated  damages  by  virtue  of  stipulation  between  the 
parties,  the  following  distinction  seems  to  arise : — that  a 
mere  acknowledgment  of  the  breach  can  have  no  effect, 
but  an  acknowledgment  of  the  stipulated  sum  being  due 
takes  the  case  out  of  the  statute.  Where,  before  the 
Judicature  Act,  1873,  a  plaintiff  filed  a  bill  in  equity  for 
an  account  in  circumstances  in  which  he  might  have 
proceeded  at  law  by  an  action  either  of  assumpsit  or 
trover  and  alleged  in  his  bUl  that  an  account  had  been 
rendered  by  the  defendant,  which  account  was  suflScient 
to  take  the  debt  out  of  the  statute,  if  the  plaintiff  had 
sued  in  assumpsit,  but  could  have  no  such  effect,  if  the 
plaintiff  had  sued  in  trover.  Leach,  V.-C,  overruled  a 
plea  of  the  statute,  the  rendering  of  the  account  not 
being  denied,  and  treated  the  bill  as  analogous  to  an 
action  of  assumpsit  (4). 

As  an  acknowledgment  or  part  payment  operates  to  Effect  of 
take  a  debt  out  of  the  statute  by  renewing  the  promise  to  at  the  time 

of  making 

m  See  post,  Ch.  V.  ItA^^llT 

(2)  Per  Lord  Ellenborough,  Boydell  v.  Drummond,  2  Campb.  160.        ^ 
See  WhiUhead  v.  Howard,  2  B.  &  B.  372. 

(3)  Hur9t  V.  Parker,  1  B.  &  Aid.  92 ;  Short  v.  McCarthy,  3  B.  «fe 
Aid.  626;  Gihbom  ▼.  McCasland,  1  B.  &  Aid.  690. 

(4)  Hony  v.  Hony,  1  S.  &  St.  568. 
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Pabt  I.  pay  or  conferring  a  new  cause  of  action,  it  would  seem 
^.!^liJ'  that  if  the  creditor  is  under  disability  or  the  debtor 
beyond  seas  at  the  time  an  acknowledgment  or  part 
payment  is  made,  time  would  not  run  till  the  disability 
has  ceased  or  the  debtor  has  returned  within  seas;  and 
this  appears  in  one  case  to  have  been  assumed  without 
argument  (1). 

(1)  Flood  V.  Patterson,  29  Bear.  295 ;  30  L.  J.  Ch.  486. 
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CHAPTEE  V. 

PABT  PAYMENT  AND  PAYMENT  OP  INTEREST. 

It  was  held  soon  after  the  passing  of  the  statute  that  its     Paikt  i. 
effect  might  be  avoided  not  only  by  an  acknowledgment      ^°'  ^' 
in  words,  but  by  part  payment  of  principal,  or  by  pay-  ^^^  Py- 
ment  of  interest;  and  the  effect  of  such  payments  is  principfti 
saved  from  the  operation  of  the  provisions  of  the  statute  ^J  i^^rat 
of  9  Geo.   IV.   c.   14,  respecting   acknowledgments  in 
writing  (1). 

The  principle  of  this  doctrine  is  that  any  such  payment 
is  an  acknowledgment  of  the  existence  of  the  debt,  and 
from  it  the  law  raises  an  implication  of  a  promise  to  pay 
the  residue  or  the  principal  as  the  case  may  be,  just  as  it 
does  from  a  simple  acknowledgment  in  writing  (2).  An 
attempt  seems  to  have  been  made  in  two  cases  (3)  to 
deny  the  application  of  this  principle  to  payments  of 
interest,  but  the  attempt  was  unsuccessful;  and  in 
Bamfidd  v.  Tupper  (4)  it  was  held  that  payment  within 
the  six  years  of  interest  on  a  note  whi^h  flifl  i^^t  ^flrry 
interest  on  the  face  of  it,  and  on  which  no  demand  was 
proved  to  have  been  made,  took  the  debt  out  of  the 
statute.    This  case  proves  that  the  payment  of  interest 

(1^  Fordham  v.  Wallis,  10  Hare,  225 ;  22  L.  J.  Ch.  548. 
(2;  Morgan  v.  Bowlandsj  L.  R.  7  Q.  B.  493 ;  Qreen  v.  Humphreys^ 
26  Ch.  D.  474. 

(3)  Bealy  v.  Greensladey  2  C.  &  J.  61 ;  Purdon  v.  Furdon,  10 
IL  &  W.  562. 

(4)  7  Exch.  27 ;  S.  C.  svh  nom.  BradfiM  v.  Tupper^  21  L.  J. 
Excn.  6.  See  In  re  Rutherford.  Brovon  v.  BtUherford,  14  Ch.  D.  at 
p.  692. 
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on  a  debt,  even  though  the  debt  does  not  properly  carry- 
interest,  will  be  a  good  payment  to  avoid  the  statute. 
But,  on  the  other  hand,  it  is  said  that  payment  of  prin- 
cipal is  no  evidence  of  a  promise  to  pay  interest.  The 
case  usually  cited  in  support  of  this  proposition  is  Collyer 
v.  Willoch  (1)  ;  but  in  that  case  it  was  not  decided  that 
the  debt  bore  interest,  and  the  whole  of  the  principal  was 
tendered  and  afterwards  paid  into  court,  the  defendants 
denying  at  the  time  of  the  tender  that  any  interest 
was  due.  The  effect  of  payment  into  court  as  a  part 
payment  was  not  questioned,  and  the  case  is  in  fact 
governed  by  the  principle  stated  below,  that  a  payment 
unless  made  as  part  payment  of  a  greater  debt  does  not 
take  the  greater  debt  out  of  the  statute.  It  is  submitted, 
however,  that  if  a  debt  properly  carries  interest,  the 
principal  and  interest  constitute  one  demand,  and  there- 
fore payment  of  the  principal  or  of  part  of  it  takes  the 
interest  also  out  of  the  statute. 

If  there  are  any  circumstances  attending  the  payment 
which  rebut  the  implication  of  the  promise,  as,  for  in- 
stance, a  refusal  to  pay  the  remainder  of  the  debt,  no 
effect  can  be  given  to  the  payment  so  as  to  take  the  case 
out  of  the  statute  (2).  It  follows  from  this  that  the  pay- 
ment must  be  shown  to  be  made,  first,  on  account  of 
some  debt ;  secondly,  on  account  of  the  debt  sued  for ; 
and  thirdly,  as  part  only  of  what  is  due  (3).  It  is  for 
the  jury  to  decide  these  questions  on  consideration  of 
the  whole  of  the  circumstances  given  in  evidence.  Ex- 
press declarations  of  the  debtor  at  the  time  of  the  pay- 
noent  relied  on  are  of  course  conclusive,  but  assertions 
made  by  him  subsequently  to  the  payment  are  merely 


(1)  4  Bing.  313. 

(2)  Wainman  v.  Kynman,  1  Exch.  118;  Bavies  v.  Edwards,  7 
Exch.  22 ;  21  L.  J.  Exch.  4 ;  and  see  Foster  v.  Dawber,  6  Exch.  839, 
853 ;  20  L.  j'.  Exch.  385,  392. 

(3)  TippetU  V.  Beane,  1  C.  M.  &  R.  252 ;  4  Tyr.  772 ;  Holme  v. 
Green,  1  Stark.  488.  See  Burkitt  v.  Blanshard,  3  Exch.  89 ;  Ltnsdl 
V.  Bonsor,  2  Bing.  N.  C.  241. 
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evidence  to  which  the  jury  may  give  what  weight  they     Pabt  i. 
think  proper  (1),  and  they  will  also  be  justified  in  in-       J_J 
ferring  the  nature  of  a   payment   relied  on  from  the 
nature  of  similar  payments  made  by  the  debtors  at  other 
times  (2).      The  plaintiff  must  in  all  cases  give  some  \ 
evidence  that  the  payment  relied  on  was  made  on  account  ^ 
of  some  debt ;  but  the  circumstances  attending  the  pay- 
ment,  even  without  any  direct  evidence,  may  be  such  as 
to  render  it  a  proper  question  for  the  jury  whether  such 
payment  could  be  made  for  any  other  purpose  (3).    When 
it  is  once  established  that  the  payment  was  made  on 
account  of  a  debt,  and  no  other  debt  is  shown  to  have 
existed  between  the  plaintiff  and  the  defendant  at  the 
time  the  payment  was  made,  a  jury  wiU  be  justified  in 
pronouncing  that  the  payment  was  made  in  respect  of 
the  debt  sued  for  (4).    K  more  debts  than  one  are  due, 
and  a  payment  is  made  which  is  not  specifically  appro- 
priated, it  is  a  question  of  fact  in  respect  of  which  debt 
the  payment  was  made  (5).     If  the  debt  sued  for  is  a 
debt  definite  and  ascertained  as  on  a  promissory  note, 
and  a  payment  smaller  than  the  amount  of  the  debt  is     / 
proved  to  have  been  made  in  respect  of  it,  it  necessarily   / 
follows  that  the  payment  must  have  been  made  as  part  /] 
payment,  so  that  the  requisites  to  raise  the   implied 
promise  to  pay  will  have  been  fulfilled ;  but  if,  on  the  / 
contrary,  the  amount  of  the  debt  is  unascertained^  as 
upon  a  running  account,  or  for  work  and  labour,  it  by  no 
means  follows  (even  assuming  the  payment  to  have  been 
made  in  respect  of  the  debt  sued  for)  tjhat  tha  payment 
was  made  as  part  payment,  for  it  might  have  been  in- 
"lended'by  the  defendant  as  in  full  discharge  of  all  ne_^,| 
aXmrOEed  to  be  due.    In  such  a  case,  therefore,  there 

I 

(1)  BaHdon  v.  WaLtm,  1  Exch.  617,  633. 

(2)  Wfyrihington  v.  Grimsditch,  7  Q.  B.  479. 

(3)  Bum  V.  Boulton,  2  C.  B.  476. 

(4)  Etfans  v.  DavieSy  4  A.  &  E.  840.      See   Tippetts  v.  ffeanej 
1  C.  M.  &  R.  262 ;  S.  C.  4  Tyr.  772. 

(5)  In  re  Bain/orth,     Qwynn  v.  Gvn/nn,  49  L.  J.  Ch.  6. 
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must  be  evidence  that  the  payment  was  not  intended  as 
in  full  discharge  (1).  Hence  in  the  case  of  a  breach  of 
contract  for  which  by  the  terms  of  the  contract  a  stipu- 
lated sum  is  to  be  paid  as  liquidated  damages,  the  pay- 
ment of  a  smaller  sum  on  account  of  the  breach  would 
not  keep  alive  the  right  to  recover  the  remainder  of  the 
stipulated  sum  without  evidence  to  show  that  it  was 
intended  at  the  time  to  be  a  part  payment. 

Payment  into  court  can  in  no  case  keep  the  debt 
alive ;  it  is  equivalent  to  saying  that  so  much  is  due  and 
no  more  (2).  Apart  from  this  reason,  payment  into 
court  would  now  be  ineffectual,  for  the  same  reason  that 
an  acknowledgment  after  action  brought  is  (3). 

A  payment  on  account  of  a  debt  made  on  the  eve  of 
the  bankruptcy  of  the  debtor  is  a  good  payment  so  as  to 
revive  the  debt,  if  such  debt*  has  up  to  that  time  been 
treated  by  the  parties  as  a  subsisting  debt ;  but  a  payment 
at  such  a  time  on  account  of  a  debt,  which  has  been 
treated  as  dead  and  gone,  if  made  fraudulently  with  the 
object  of  giving  the  creditor  a  share  of  the  debtor's  estate 
in  the  bankruptcy,  would  not  avail  so  as  to  revive  the 
debt  as  against  the  other  creditors  (4). 

With  respect  to  payment  of  interest,  if  the  payment  is 
shown  to  have  been  made  as  interest,  the  -only  question 
that  can  in  general  arise  is  in  respect  of  what  debt  it  was 
made.  If  more  than  one  debt  is  shown  to  have  been  due 
at  the  time  of  the  payment  either  of  principal  or  interest 
relied  on,  a  question  arises  whether  such  payment  was 
made  on  account  of  all  the  debts  or  was  appropriated  to 
any  one  or  more,  and  if  so,  to  which  of  them  (5).  This 
appropriation  need  not  be  proved  by  any  express  declara- 


(1)  Bum  V.  Boulton,  2  C.  B.  481,  per  Maule,  J. ;  Waugh  v.  Cope^ 
6  M.  ^  W.  824. 

(2)  Long  V.  GreviUe,  3  B.  &  C.  10;  Beid  v.  DiekofUy  5  B.  &  Ad. 
499 ;  2  N.  &  M.  369. 

'3^  See  p.  96. 

:4)  In  re  Lane.    Ex  parte  Oaze,  23  Q.  B.  D.  p.  77,  per  Cave,  J, 

[6;  Wycombe  Union  v.  Eton  Union,  1  H.  &  N.  687. 
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tion  of  the  debtor  at  the  time  of  payment,  but  any  expres-  Past  i. 
sions  used  by  him  either  before  or  after  that  time,  or  any  ' 
other  circumstances  from  which  it  may  be  inferred  that 
the  payment  was  intended  to  be  appropriated  to  any 
particular  debt  or  debts,  or  was  made  on  account  of  all 
the  debts  collectively,  will  be  suflScient  for  this  pur- 
pose (1).  If  the  evidence  shows  that  the  payment  is 
made  on  account  of  all,  it  will  prevent  any  of  the  debts 
being  barred  by  statute.  In  the  absence  of  any  evidence 
that  the  payment  is  made  on  account  of  all  the  debts  or 
on  account  of  the  particular  debt  or  debts,  the  jury,  it 
seems,  would  not  be  justified  in  inferring  that  the  pay- 
ment was  made  on  account  either  of  the  particular  debt 
or  debts  or  on  account  of  all  (2). 

If  at  the  time  the  payment  was  made  some  of  the  Preiumi>- 
debts  were  barred  and  some  not,  such  payment  can,  in  payment  is 
the  absence  of  any  other  evidence,  be  attributed  only  ^o'^e^** 
to  those  debts  which  were  not  barred  (3).    In  Nash  v.    i 
Hodgson  the  question  was  whether  a  note  dated  in  1841 
was  taken  out  of  the  statute  by  a  payment  of  interest  in 
1846.    It  was  shown  that  at  that  time  two  other  notes 
were  also  due,  both  more  than  six  years  old.  It  appeared 
that  the  payment  had  not  been  appropriated  by  the 
debtor  in  any  way,  but  that  the  creditor  had,  without  the  / 
debtor's  knowledge  or  subsequent  sanction,  appropriated 
the  payment  to  the  note  of  1841.    Wood,  V.-C,  when  ' 
the  case  was  before  him  (4),  held  that  such  an  appro- 
priation by  the  creditor  had  no  effect  at  all  with  respect 
to  the  Statute  of  Limitations,  and  that  the  payment 
therefore  was  to  be  attributed  as  much  to  one  note  as  the 
other,  and  therefore  would  not  be  held  as  an  acknowledg- 

(1)  Waters  v.  Tomphim,  2  C.  M.  &  R.  723,  726 ;  Walker  v.  Butl&r, 

6  E.  &  B.  606 ;  Bevan  v.  Gething,  3  Q.  B.  740;  Dixon  v.  Holdroyd, 

7  H  &  6  903 

(2)  Bum  V.  BoulUm,  2  C.  B.  485,  ^xr  Tindal,  C.J. 

(3)  MiOs  V.  Fowkes,  5  Bing.  N.  C.  455 ;  7  Scott,   444 ;  Nash  v. 
Hodgson,  on  appeal,  ^  De  G.  M.  &  G.  474 ;  25  L.  J.  Ch.  186. 

(4)  Kay,  650 ;  23  L.  J.  Ch.  780. 
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Part  1.  inent  of  either.  He  seems  to  have  considered  that  the 
^'^'  case  of  Mills  v.  Fowkes  (1)  precluded  his  deciding  other- 
wise. In  that  case,  however,  no  question  arose  as  to  the 
later  debt,  which  was  not  six  years  old  even  at  the  time 
of  action  brought,  and  the  point  decided  W6is  that 
the  payment  could  not,  without  specific  appropriation,  be 
attributed  to  the  debt  that  was  barred.  Cranworth,  L.C*, 
and  Turner,  L.J.  (2),  reversed  the  judgment  of  Wood, 
V.-C,  on  the  ground  that  the  payment  could  not  have 
been  specifically  made  on  account  of  the  debts  that  were 
barred,  and  must  therefore  have  been  made  on  account 
of  the  note  of  1841,  or  on  account  of  all  the  notes,  and 
therefore  must  at  all  events  have  taken  the  note  of  1841 
out  of  the  statute.  Knight  Bruce,  L.  J.,  concurred,  but 
on  the  ground  that  the  creditor,  in  appropriating  the 
payment  to  the  note  of  1841,  acted  as  the  agent  of  the 
debtor.  He  considered  the  appropriation  of  a  payment 
which  a  creditor  has  a  right  to  make  where  none  is  made 
by  a  debtor,  to  be  such  an  appropriation  as  to  have  an 
effect  on  the  operation  of  the  statute.  This  view  is, 
however,  against  the  weight  of  judicial  authority,  and  is 
expressly  dissented  from  in  the  very  same  case  on  grounds 
which  would  seem  conclusive — ^namely,  that  the  implied 
promise  which  the  law  raises  to  pay  a  debt  barred  by 
statute  cannot  be  made  without  an  intention  on  the  part 
of  the  debtor  .to  make  it,  and  that  such  an  intention 
ought  not  to  be  inferred  from  an  act  done  by  the  creditor 
in  pursuance  of  the  power  which  the  law  gives  him  to 
appropriate  a  payment  not  appropriated  by  the  debtor. 
With  respect  to  the  suggestion  of  Cranworth,  L.C.,  and 
Turner,  L.  J.,  that  the  payment  might  be  treated  as  on 
account  of  all  the  debts  so  as  to  keep  all  alive,  this  is 
contrary  to  MUh  v.  FowkeSy  for  on  such  a  view  the  debt 
as  to  which  the  question  on  the  statute  arose  in  MtUs  y. 


5  Bing.  N.  0.  455 ;  7  Scott,  444. 

6  De  G.  M.  &  G.  474 ;  25  L.  J.  Ch.  186. 
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Fowkes  would  have  been  taken  out  of  the  statute.  In  an  Part  i. 
action  upon  a  promissory  note  payable  on  demand  with  ' 
interest  brought  more  than  six  years  after  the  date  of  the 
note,  it  was  proved  that  the  plaintiff  had  within  six  years 
sued  and  recovered  judgment  for  interest  upon  the  note, 
and  that  the  defendants  who  had  defended  the  action  paid 
the  amount  of  interest  under  the  judgment.  It  was  held 
that  the  payment  of  interest  under  the  judgment  was 
not  such  a  payment  that  a  promise  to  pay  the  principal 
could  be  inferred  from  it  (1). 

In  Bowling  v.  Ford  (2)  the  plaintiff's  testator,  being  Payment 
asked  to  advance  £300  to  the  principal  debtor  on  mort-  two  wi- 
gage  at  £5  per  cent,  interest,  refused  to  do  so  without  i"*«rai 
the  additional  security  of  a  note  for  £50,  to  be  given  him 
by  the  principal  debtor  and  the  defendant  as  his  surety ; 
£7  10«.  was  regularly  paid  every  half  year  by  way  of 
interest,  and  this  was  relied  on  as  taking  the  note  out  of 
the  statute;   it  was  argued  that  the  payment  was  on 
account  of  the  mortgage  debt,  and  not  of  the  note ;  it 
was,  however,  held  that  the  note  was  taken  out  of  the 
statute;   some  of  the  judges  held,  it  seems,  that  the 
whole  was  one  transaction,  others  that  the  note  was  a 
collateral  security  for  part  of  the  same  debt.    Brandram 
V.  Wha/rton  (3)  may  seem  inconsistent  with  this ;   but 
that  case  seems  to  have  been  decided  on  other  grolinds, 
imd,  in  so  far  as  it  is  inconsistent  with  the  case  last 
quoted,  must  be  considered  overruled.      It  is  believed 
that  there  are  no  other  cases  on  this  point,  but  it  is 
submitted  that,  where  there  is  one  debt,  and  one  or  more 
securities  for  it,  it  being  once  clearly  shown  that  the 
subject-matter  is  the  same,  a  payment  of  interest  on  the 
whole  sum  will  take  the  debt  and  all  the  securities  out 
of  the  statute. 
/  The  effect  of  part  payment  and  payment  of  interest  Payment 


%] 


1)  Morgan  v.  Rowlands^  L.  B.  7  Q.  B.  493. 

2)  11  M.  &  W.  329. 
(3)  1  B.  &  Aid.  463. 

I 
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Pabt  I.     being  unaflfected  by  Lord  Tenterden's  Act,  it  has  never 

^^'^'      been  questioned  that  payment  by  an  agent  has  the  same 

effect  as  payment  by  the  principal.    It  is  a  question  for 

the  jury  whether  the  person  making  the  payment  was  an 

agent  for  that  purpose  (1). 

In  Jones  v.  Hughes  (2)  a  sum  raised  by  the  direction 
of  a  parish  vestry  was  secured  by  a  note  signed  by  the 
four  persons  then  churchwardens  and  overseers,  they 
being  described  as  such,  with  the  addition  of  the  words, 
'*  or  others  for  the  time  being,"  and  interest  on  the  note 
was  from  time  to  time  paid  out  of  the  parish  moneys ; 
the  action  was  brought  against  two  of  those  who  had 
signed  the  note.  It  was  held  that  the  form  of  the  note 
was  evidence  to  go  to  the  jury  that  the  makers  of  it 
constituted  the  churchwardens  and  the  overseers  for  the 
time  being  their  agents  for  the  purpose  of  paying  the 
interest,  although  they  had  never  expressly  authorised 
them  to  make  the  payments  relied  on. 

In  a  case  where  the  payee  of  a  promissory  note  had 
endorsed  it  over  to  the  plaintiffs  for  the  purpose  of 
raising  money  to  be  paid  to  the  defendant,  the  maker 
of  the  note,  and  interest  had  been  paid  to  the  plaintiffs 
by  the  payee,  it  seems  to  have  been  considered  that  the 
payee  was  not  the  agent  of  the  defendant  for  the  purpose 
of  paying  interest,  so  as  to  keep  the  debt  alive  against 
the  defendant  (3). 

The  payment  need  not  be  made  to  the  plaintiff  in 
to  an  agent,  p^^son,  but  it  is  Sufficient  if  it  is  made  to  his  agent  (4), 
or  by  agreement  between  the  parties  to  any  person  on 
the  plaintiff's  account.  Such  agreement  may  be  proved 
by  implication  or  course  of  dealing  or  subsequent  rati- 
fication, as  well  as  by  express  and  previous  direction. 


Payment 


(1)  Bew  V.  Pettety  1  A.  &  E.  196 ;  S.  C.  3  N.  &  M.  456,  sub  nom. 
Crew  V.  Petit;  Jones  v.  EugJies,  6  Ezch.  104.  See  Newhotdd  v. 
Smith,  29  Ch.  D.  882. 

(2)  6  Exch.  104. 

(3;  Harding  v.  Edgecurribe,  28  L.  J.  Exch.  313. 
(4)  Evans  v.  Davies,  4  A.  &  E.  840. 
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and  it  is  for  the  jury  to  say  whether  such  agreement     Paet  i. 
existed  (1).    But  where  the  maker  of  a  promissory  note      ^'  ^' 
which  was  indorsed  over  without  his  knowledge  by  the 
payee  to  the  plaintiffs  continued  after  the  note  was  indorsed 
over  to  make  part  payments  of  principal  and  payments  of  * 

interest  to  the  payee,  (mly  one  of  which  payments  was 
communicated  to  the  plaintiffs,  and  the  whole  debt  was 
thus  eventually  paid  to  the  payee,  it  was  held  that,  even 
if  the  plaintiffs  could  adopt  the  payee  as  their  agent  for 
receiving  one  instalment,  they  could  not  repudiate  the 
subsequent  payments  by  which  the  note  was  discharged, 
and  could  not  select  the  one  payment  which  had  been 
communicated  to  them  as  a  part  payment  taking  the 
debt  out  of  the  statute  (2). 

Payment  to  a  husband  of  interest  upon  a  note  made  Payment  to 
to  his  wife  dum  sola,  although  it  did  not  operate  as  a  *  ^"  "^  • 
reduction  into  possession  by  the  husband,  was  before  the 
Married  Women's  Property  Act,  1882  (3),  a  good  pay- 
ment to  take  the  note  out  of  the  statute,  because  made 
to  the  husband  on  behalf  of  and  as  agent  for  his  wife  (4). 
And  the  law  is  the  same  now,  it  seems,  in  spite  of  the 
Married  Women's  Property  Act,  1882. 

A  cestui  que  trust  is  considered  to  be  the  agent  of  the  Trustee 
trustee  for  the  purpose  of  receiving  payment  (5).    Where  *^  ^^^ 
trust  money  is  lent  to  the  person  who  is  entitled  to  re- 
ceive the  interest  on  the  fund,  he  must  be  treated  6is 
having  paid  himself,  so  as  to  prevent  the  time  running 
while  he  is  so  entitled  (6).    Wood,  V.-C,  in  SpickemeU  v. 

(1)  Worthington  v.  Grimadiich,  7  Q.  B.  479;  Edivarda  v.  Janes,  1 
K.  &  J.  534. 

(2)  Stam/ordf  Spalding  and  Boston  Banking  Co.  v.  Smith,  L.  R. 
(1892)  1  Q.  B.  at  p.  770. 

(3)  46  &  46  Vict.  c.  75. 

(4)  Hart  v.  Stephens,  6  Q.  B.  937. 

(5)  Megginsm  v.  ffairper,  2  G.  &  M.  322.  See  GUadow  v.  Athin^ 
1  a  &  M.  410. 

(6)  See  Burrdl  v.  Lord  Egremont,  7  Beav.  205 ;  Mills  v.  Borth- 
wick,  35  L.  J.  Ch.  31 ;  Topham  v.  Booth,  35  Ch.  D.  607.  In  re 
Keayes  Estate,  3  Ir.  B.  £q.  659. 

I  2 
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Pabt  I.  Hotham  (1),  decided  that,  where  a  settlor  covenanted  to 
oH^.  transfer  a  sum  of  stock  into  the  names  of  the  trustees 
of  a  settlement  under  which  he  took  the  first  life  in- 
terest, but  the  stock  was  not  transferred,  such  implication 
could  not  arise  so  as  to  prevent  time  from  running  in  favour 
of  settlor,  because  the  trust  fund  never  having  had  any 
existence  as  such,  he  could  not  be  supposed  to  have 
received  the  interest.  And  the  same  reasoning  would 
apply  where  the  settlor  had  contracted,  whether  by 
specialty  or  simple  contract,  to  pay  a  sum  of  money  and 
had  not  paid  it  (2). 

The  part  payment  must  be  made  either  to  the  credi- 
tor or  his  agent.  Where  the  maker  of  a  promissory- 
note,  after  it  had  been  transferred  by  indorsement, 
made  a  part  payment  to  the  original  holder  in  igno- 
rance of  the  indorsement  over,  it  was  held,  in  an  action  by 
the  indorsees,  that  such  a  part  payment  could  be  of  no 
avail  to  take  the  debt  out  of  the  statute  (3).  It  is  now 
quite  settled  that  part  payment  to  a  stranger  is  of  no 
effect  (4). 
Payment  to  In  Clark  V.  Hooper  (5),  where  a  note  had  been  made 
M  adminb-  ^  ^^  intestate  and  interest  had  been  paid  to  a  person 
trator.  ^j^q  ^^s  acting  as,  and  was  supposed  to  be,  but  was 
not,  in  fact,  the  administrator,  the  decision  that  the 
payment  took  the  debt  out  of  the  statute  went  on  the 
ground  that  it  was  an  acknowledgment  to  a  third  person. 
The  decision  cannot  now  be  supported  on  that  ground, 
but  may  be  supported  on  other  grounds,  namely,  that 
where  a  payment  is  made  to  a  person  who  is  believed 
by  the  person  paying  to  be  in  a  representative  capacity, 
the  payment  may  enure  to  the  benefit  of  the  estate 
which  the  debtor  supposed   to  be  represented  by  the 

(1)  Kay,  673. 

(2^  See  Stone  v.  Stone,  L.  R.  5  Ch.  74. 

(3)  Stamford,  Spalding  and  Boston  Banking  Co,  v.  Smith,  L.  R. 
(1892)  1  Q.  B.  765. 

(4)  Ih. 

(5)  10  Bing.  480;  4  Moore  &  S.  353. 
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person  to  whom  the  payment  was  made  (1).  Of  course,  if  Part  I. 
a  person  so  believed  to  be  an  administrator  afterwards  ^ 
takes  out  letters  of  administration,  the  effect  of  the  part 
payment  will  enure  to  the  benefit  of  the  estate  on 
another  ground,  namely,  that  the  administration  relates 
back  to  the  death  of  the  intestate,  so  that  the  payment 
raises  a  promise  to  the  administrator  (2). 

It  is  not  necessary  that  the  payment  should  be  actually  Payment 
made  in  money,  but  any  agreement  between  the  parties  ^^l^J^"" 
which  is  by  mutual  agreement  intended  to  have  the 
effect  of  pro  tanto  discharging  the  party  indebted,  will 
be  held  to  have  the  same  effect  as  actual  payment  of 
money.  The  existence  of  such  an  agreement  is  a  ques- 
tion for  the  jury,  and  may,  it  is  submitted,  be  proved  by 
implication  or  course  of  dealing  or  subsequent  ratifica- 
tion, as  well  as  by  express  agreement  (3).  For  example, 
the  delivery  of  goods  to  a  creditor  (4)  or  his  agent  (5), 
or  the  maintenance  of  the  child  of  the  creditor  (which 
was,  in  fact,  supplying  goods  to  the  child  on  behalf  of 
the  father  (6))  have  been  held  sufficient.  The  receipt 
by  a  mortgagee  of  the  rents  and  profits  of  the  mortgaged 
property  is  not  equivalent  to  the  payment  of  interest  or 
part  payment  of  principal  so  as  to  take  the  mortgage 
debt  out  of  the  statute,  for  such  a  receipt  is  not  a  pay- 
ment by  the  person  liable  to  the  debt  or  by  some  one  on 
his  behalf  (7).    Where  there  are  debts  due  on  both  sides. 


(1)  Stcm^ordf  Spalding  and  Boston  Banking  Co,  v.  Smithy  L.  R. 
(1892)  1  Q.  B.  769,  771. 

(2)  Bodger  v.  Arch,  10  Exch.  333.    See  chapter  on  Pleading,  Fart 
VUL  Ch.  I. 

'3)  See  Worthington  v.  Chrimaditch,  7  Q.  B.  479. 
,4)  Moore  v.  Strong,  1  Bing.  N.  C.  441 ;  Hooper  v.  Stephens,  4  A. 
&  E.  71 ;  Hart  v.  Ntwh,  2  C.  M.  &  R.  337 ;  ColUnson  v.  Margesson, 
27  L.  J.  Exch.  305. 

Pearce  v.  Sdly,  6  Jur.  896. 

Bodger  v.  Arch,  10  Excb.  333 ;  and  see  Doe  v.  Lightfoot,  8  M. 
560 ;  Amos  v.  SmUh,  31  L.  J.  Exch.  423. 
(7)  Vockbum  v.  Edwards,  18  Ch.  D.  449,  overruling  the  dictum 
of  Shadwell,  V.C,  in  Brocklehurst  v.  Jessop,  7  Sim.  438 ;  Earlock  v. 
AMerry^  19  Ch.  D.  539. 
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Part  I.  and  the  accounts  are  gone  through  by  the  parties  and 
'  a  balance  struck,  this  in  effect  constitutes  a  payment 
on  either  side  to  the  amount  of  the  smaller  debt  (1). 
But  it  is  the  striking  of  the  balance  that  constitutes  the 
payment,  and  not  the  mere  existence  or  even  statement 
in  writing  of  cross  demands  (2). 

In  Stewart  v.  Connich  (3)  a  trustee  in  1861  rendered 
to  his  eestxd  que  trust  an  account  which  showed  that  the 
ce^ui  que  trust  owed  the  trustee  £191,  and,  on  the  cestui 
que  trust  applying  for  money,  the  tnistee  refused  to  make, 
further  advances  until  the  cestui  que  trust  had  reduced 
the  balance   due   by  him.     The   trustee   remained   in 
possession  of  the  trust  property  and  furnished  no  further 
accounts,  and  made  no  other  payment  to  the  cestui  que 
trust  till  September,  1863,  when  he  gave  the  cestui  que 
trust  a  small   sum,  and  afterwards   gave   him   various 
other  sums.    The  trustee  died  in   1869,  and  after  his 
death  his  widow,  who  was  his  personal  representative, 
applied  the  receipts  of  the  trust  property  in  reduction 
of  the  debt  of  the  cestui  que   trusty  and  in  May,  1870, 
brought  an  action  against  the  cestui  que  trust  for  the 
balance   owing.      The    defendant   having  pleaded   the 
statute,  it  was  held  that  the  above-mentioned  facts  were 
evidence  from  which   it  might  be   inferred  that  there 
was  an  authority  given  by  the  defendant  to  the  plain- 
tiff's husband  to  apply  the  defendant's  income  in  liqui- 
dation of  the  balance  due  on  the  account  of  1861,  and 
that  it  was  to  be   presumed   that  the  payments  made 
after  1863   were   payments  by  the  trustee  of  his  own 
money,  and  therefore  that  the  balance  due  in  1861  had 
been  taken  out  of  the  statute  by  part  payment. 

The  decision  of  the  Court  of  Exchequer  in  Maber  v. 


(1)  Ashhy  V.  James,  11  M.  &  W.  542. 
0 


'2)  WilliamB  v.  Qriffitha,  2  C.  M.  &  R.  45  ;  Cottam  v.  Partridge, 
4  M.  &  G.  271 ;  S.  C.  4  Scott  N.  R.  819 ;  Clark  v.  AlexandfT,  8  Scott 
N.  R.  147 ;  and  see  Fott  v.  Clegg,  16  M.  &  W.  327;  2  Wms.  Saund. 
185. 

(3)  5  It.  R.  C.  L.  662. 
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CII.  V. 


Maher  (1)  seems  to  have  gone  further  than  any  of  the  Paet  i. 
cases  above  referred  to  in  putting  a  transaction  where  no 
money  passes  on  the  same  footing  as  actual  payment. 
There  the  plaintiff,  who  sought  to  recover  from  an 
executrix  a  sum  of  money  which  had  been  lent  to  the 
testator  more  than  six  years  before  action  brought,  relied 
on  the  following  transaction  as  taking  the  debt  out  of  the 
statute.  An  interview  took  place  within  the  six  years 
between  the  plaintiff  and  the  testator  and  the  testator's 
wife,  at  which  the  amount  of  interest  due  on  the  loan  was 
agreed  between  the  parties,  and  the  testator  offered  to  pay 
the  amount ;  but  the  plaintiff  stopped  him,  and  said  to 
the  testator's  wife :  "  I  will  make  you  a  present  of  it." 
The  plaintiff  then  wrote  a  receipt  which  he  gave  to  the 
wife,  telling  her  to  take  care  of  it.  The  majority  of  the 
Court  held  this  a  sufficient  part  payment  to  take  the 
case  out  of  the  statute ;  Bramwell,  B.,  dissented  on  the 
ground  that  the  transaction  was  not  such  as  to  alter  the 
liabilities  of  the  parties.  Whatever  may  be  the  right 
view  of  the  facts  of  this  particular  case,  there  seems  no 
doubt  what  is  the  correct  test  in  deciding  whether  any 
transaction  can  be  considered  equivalent  to  payment,  for 
the  purpose  of  taking  a  case  out  of  the  operation  of  the 
statute.  All  the  judges  seemed  to  have  agreed  that  a 
transaction  in  order  to  be  sufficient  for  that  purpose  must 
be  such  as  would  have  supported  a  plea  of  payment,  if 
the  debtor  had  been  subsequently  sued  for  the  sum 
alleged  to  be  paid. 

The  acceptance  by  the  debtor  of  a  bill  drawn  upon  Giving  s 
him  by  a  creditor  or  the  delivery  to  the  creditor  of  a  bill 
drawn  by  the  debtor  on  a  third  person,  on  account  of  part 
of  the  debt,  is  a  sufficient  part  payment  to  take  the  debt 
out  of  the  statute,  whether  the  bill  is  paid  at  maturity  or 
not;  but  even  if  it  be  paid,  the  promise  implied  from  the 
part  payment  is  made  at  the  time  of  the  delivery  of  the 

.  (1)  L.  R.  2  Exch.  163 ;  36  U  J.  Exch.  70. 


bill  or 
not«. 
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Part  I.  bill,  and  not  when  it  is  paid.  (1)  And  the  effect  of  giving- 
'  a  promissory  note  would  be  the  same. 
Part  pay-  jf;  ^^g  formerly  held,  though  several  judges  from  time 
proyed.  to  time  threw  doubts  on  the  correctness  of  such  a  doc- 
trine (2),  that  the  effect  of  Lord  Tenterden's  Act  was  to 
prevent  any  admission  by  the  debtor  of  part  payment  or 
payment  of  interest  by  him  being  given  in  evidence,, 
unless  such  admission  were  in  writing,  signed  by  the 
debtor.  In  Trentham  v.  Deverill  (3),  an  account  between 
the  plaintiff  and  defendant,  in  the  handwriting  of  an 
agent  of  the  defendant,  was  admitted  in  evidence  in  proof 
of  payment  of  interest,  on  the  agent  admitting  the 
handwriting,  although  he  did  not  remember  the  fact  of 
payment.  In  Bayley  v.  Ashton  (4)  this  was  said  to  be 
reconcileable  with  the  other  cases,  on  the  ground  that 
the  witness  only  used  the  writing  to  refresh  his  memory. 
This  seems,  however,  to  be  a  mistaken  view  of  the  case. 
But  it  is  now  immaterial,  as  it  was  laid  down  by  the 
Exchequer  Chamber  in  Cleave  v.  Jones  (5),  overruling  all 
the  former  cases,  that  part  payment  or  payment  of  interest, 
for  the  purpose  of  taking  a  debt  out  of  the  statute,  may 
be  proved  like  any  other  fact.  When  interest  on  a  debt 
due  from  a  firm  was  calculated  periodically  in  the  books 
of  the  firm,  and  carried  to  the  capital  account,  it  waa 
attempted  to  be  argued,  on  the  authority  of  Cleave  v. 
Jones,  that  this  was  evidence  of  payment  of  interest ;  but 
it  was  held  that,  so  far  from  being  evidence  of  payment, 
it  was  evidence  that  no  payment  had  been  made  (6). 


(1)  Qotmin  V.  Forster,  3  B.  &  Ad.  507 ;  Irving  v.  Vettch,  3  M.  & 
W.  90;  Tumey  v.  Dodwdl,  3  E.  &  B.  136 ;  23  L.  J.  Q.  B.  137. 

(2)  WUIU  V.  Newham,  3  Y.  &  J.  618 ;  Waters  v.  Tompkins,  2  C.  M. 
&  R.  723 ;  1  T.  &  G.  137 ;  Bayley  v.  Ashton.  12  A.  &  E.  493 ;  4  Per. 
&  Dav.  204;  Magkee  v.  O'JVeiV,  7  M.  &  W.  631;  and  see  East- 
wood V.  SaviUe,  9  M.  &  W.  616 ;  Bevan  v.  Qething,  3  Q.  B.  740. 

(3)  3  Bing.  N.  C.  397. 

(4)  12  A.  &  E.  493. 

(6)  6  Exch.  673 ;  20  L.  J.  Exch.  238.  See  Edwards  v.  Janes,  1 K. 
&  J.  634. 

(6)  Jackson  y.  Ogg,  JobD9.  397.     ' 
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Before  Lord  Tenterden's  Act  (1)  an  indorsement  by     Pabt  i. 
the  payee  on  a  note  or  bill,  of  payment  of  intetest  made       °'  ^' 
before  the  statute  had  run,  was,  after  the  death  of  the  lndo«e- 
party  making  it,  evidence  of  such  payment,  for  the  pur-  notes  or 
pose  of  taking  the  case  out  of  the  statute,  as  being  a  ^^^^"' 
declaration  of  a  deceased   person  against  his  interest; 
but  such  indorsements  made  after  the  statute  had  run . 
were  inadmissible,  because,  so  far  from  operating  against 
the  interests  of  the  parties  by  whom  they  were  made,  they 
might  haye  operated  directly  for  their  interests  (2),  as  the 
effect   of  such  indorsements,  if  admitted  in  evidence, 
might  have  been  to  create  a  right  to  recover  both  prin- 
cipal and  interest,  when  otherwise  neither  principal  nor 
interest  could  have  been  recovered.   By  the  3rd  section  of  ^^^i  £  ®^ 

•^  Lord  Ten- 

Lord  Tenterden's  Act  it  is  provided  as  follows :  "  No  in-  terden's 

dorsement  or  memorandum  of  any  payment  written  or  made  ^^' 
after  the  time  appointed  for  this  Act  to  take  effect  (3), 
upon  any  promissory  note,  bill  of  exchange  or  other 
writing,  by  or  on  the  behalf  of  the  party  to  whom  such 
payment  shall  be  made,  shall  be  deemed  sufficient  proof 
of  such  payment,  so  as  to  take  the  case  out  of  the 
operation  of"  the  statute.  "  Other  writing"  here  means 
a  writing  containing  the  contract  by  which  the  party 
is  to  be  bound,  and,  therefore,  this  section  does  not  pre- 
vent the  common  principle  of  the  laws  of  evidence  with 
respect  to  declarations  of  deceased  persons  against 
their  interest  being  applicable  to  entries  of  payment 
made  in  account  books,  or  in  any  other  way  than  upon 
the  note  or  other  instrument  creating  the  contract  (4). 
But  entries  made  after  the  statute  has  run  are  not  ad- 
missible in  evidence,  for,  as  stated  above,  such  entries 


(1)  9  G.  IV.  c.  14. 

(2)  Brigg$  v.  TFiZton,  17  Beav.  330 ;  and,  on  appeal,  5  De  G.  M.  <Sr 
G.  12,  and  cases  cited :  and  see  below.  Part  II.  Ch.  IV. 

(3)  Le.  Ist  January,  1829,  see  sect.  10  now  repealed ;  see  36  &  37 
Vict.  c.  91. 

(4)  Bradley  v.  James,  13  C.  B.  822 ;  22  L.  J.  C.  P.  193. 
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Pabt  I.     are  not  then  against  the  interest  of  the  person  making 
^'      them  (1). 

In  Eastwood  v.  Saville  (2)  the  note  when  produced  in 
evidence  by  the  plaintiff  was  indorsed  with  a  memo- 
randum of  payment,  purporting  to  be  signed  by  the 
plaintiff,  who  was  a  markswoman.  It  was  proved  that 
the  memorandum  and  the  plaintiff's  name  were  in  the 
handwriting  of  the  defendant,  and  there  was  no  proof 
who  made  the  mark.  It  was  argued  that  this  was 
sufSeient  evidence  of  payment,  as  being  an  admission  by 
the  defendant;  but  it  was  held  not  to  be  sufficient  on 
the  ground,  since  settled  to  be  erroneous,  that  a  part 
payment  could  only  be  proved  by  an  admission  in  writing 
signed  by  the  debtor.  Such  an  admission,  as  in  the  case 
referred  to,  would,  however,  now,  since  Cleave  v.  Jones  (3) 
be  left  to  the  jury,  and  would  probably  be  considered 
sufficient,  and  an  indorsed  memorandum  of  payment, 
signed  by  the  debtor  himself,  was  of  course  always 
evidence  to  go  to  the  jury  (4). 
mentor  J^efore  the  Married  Women's  Property  Act,  1870  (5),  if 
wife's  ante-  a  Woman  incurred  a  debt  dum  sola  and  married,  her  hus- 
debte?^  band  became  liable  during  the  coverture,  and  could  be 
sued  jointly  with  the  wife  for  the  debt.  If  the  wife 
dum  sola  made  a  part  payment,  such  payment  took  the 
debt  out  of  the  statute  as  against  her  husband.  If  after 
marriage  she  made  a  part  payment  without  the  authority 
of  her  husband,  it  was  clearly  ineffectual  to  take  the  case 
out  of  the  statute,  because  she  was  incapable  of  making 
a  new  promise  (6).  If  she  made  the  payment  by  the 
authority  of  her  husband,  she  would  have  been  acting  as 
his  agent,  and  the  case  would  have  been  the  same  as  if 


s 


1)  Newbould  v.  Smith,  29  Ch.  D.  882. 
;2)  9  M.  &  W.  616. 
(3)  6  Exch.  673. 

;4)  Purdon  v.  Purdon,  10  M.  &  W.  662. 
^6)  33  &  34  Vict.  c.  93. 

[6)  Pittam  y.  Foster,  1  B.  &  C.  248 ;  Ntve  v.  Hollands,  18  Q.  B. 
262. 
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the  payment  had  been  made  by  himself.  If  the  payment  Past  i. 
had  been  made  by  the  hnsband,  it  would  also  have  been  ^"'  ^' 
ineffectual  to  support  an  action  against  the  husband  and 
wife  jointly,  because  the  promise  implied  by  the  payment 
being  by  the  husband  alone  would  not  have  supported 
the  declaration;  but  it  seems  that  a  declaration  might 
have  been  so  framed  in  an  action  against  the  husband 
alone  as  to  enable  the  payment  to  haye  been  taken 
advantage  of  (1). 

By  sect.  12  of  the  Married  Women's  Property  Act, 
1870(2),  it  was  enacted  that  no  husband  should  by  reason  of 
any  marriage  which  should  take  place  after  the  Act  came 
into  operation  (9th  August,  1870),  be  liable  for  the  ante- 
nuptial debts  of  his  wife,  but  that  the  wife  should  be 
liable  to  be  sued  for,  and  any  property  belonging  to  her 
for  her  separate  use  should  be  liable  to  satisfy  such 
debts  as  if  she  had  remained  unmarried.  This  section 
is  still  in  force  in  the  case  of  persons  married  between 
the  9th  August,  1870,  and  the  30th  July,  1874. 

By  the  Married  Women's  Property  Act,  1874  (3), 
sect.  1,  it  is  enacted  that  ''So  much  of  the  Married 
Women's  Property  Act,  1870,  as  enacts  that  a  husband 
shall  not  be  liable  for  the  debts  of  his  wife  contracted 
before  marriage  is  repealed,  so  far  as  respects  marriages 
which  shall  take  place  after  the  passing  of  this  Act, 
and  a  husband  and  wife  married  after  the  passing  of 
this  Act  may  be  jointly  sued  for  any  such  debt."  By 
sect.  2  it  is  enacted  that  the  husband  should  only  be 
liable  to  the  extent  of  certain  specified  assets  (4).  This 
Act,  together  with  the  Married  Women's  Property  Act, 
1870  (2),  was  repealed  by  the  Married  Women's  Property 
Act,  1882  (5),  subject  to  a  proviso  that  such  repeal 


1)  See  below,  chapter  on  Pleading,  Part  VIII.  Oh.  L 

2)  33  &  34  Vict  c.  93. 
^3)  37  &  38  Vict.  c.  50. 

(4)  See  8.  5. 

(5)  45  &  46  Vict.  c.  75,  8.  22. 
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Part  I.  should  not  aflfect  any  act  done  or  right  acquired  while 
^^LL'  either  of  the  Acts  of  1870  and  1874  was  in  force,  or 
any  right  or  liability  of  any  husband  or  wife  married 
before  the  1st  January,  1883.  By  sect.  14  of  the  Married 
Women's  Property  Act,  1882,  a  husband  married  after 
the  1st  January,  1883,  is  only  liable  for  the  ante-nuptial 
debts  of  his  wife  to  the  extent  of  property  belonging  to  his 
wife  which  he  shall  have  acquired  or  become  entitled  to 
from  or  through  his  wife.  By  sect.  15  the  husband  and  wife 
may  be  sued  jointly  in  respect  of  such  ante-nuptial  debts, 
but  either  the  husband  (1)  or  the  wife  (2)  may  be  sued 
separately.  By  sect  1,  subsect.  2,  of  the  same  Act,  a  married 
woman  is  enabled  to  bind  herself  by  contract  in  respect 
of  her  separate  property.  The  effect  of  this  provision  is 
that  a  married  woman  may  by  a  part  payment  keep 
alive  her  ante-nuptial  liabilities  in  respect  of  her  separate 
estate  (3).  Such  a  payment  by  her  could  not  affect  the 
liability  of  her  husband  (4),  unless  made  by  her  as  his 
agent,  in  which  case  it  would  have  no  effect  on  her 
separate  estate.  A  payment  by  the  husband  in  respect 
of  an  ante-nuptial  debt  of  his  wife's  could  have  no  effect 
as  regards  her  separate  estate  unless  made  with  her 
authority.  If  made  with  her  authority,  unless  the  hus- 
band also  makes  the  payment  on  his  own  account,  the 
effect  of  it  would  be  limited  to  the  wife's  separate  estate, 
and  it  would  not  bind  the  husband  personally,  but  would 
bind  the  husband  in  the  event  of  his  becoming  entitled 
to  the  wife's  personal  estate  after  her  death.  And  by 
virtue  of  sect.  14  it  would  seem  that  now,  in  cases  of 
marriage  after  1st  January,  1883,  a  husband  may  be  sued 
for  an  ante-nuptial  debt  of  his  wife's  even  after  the 
wife's  death,  and  that,  if  she  revives  the  debt  during 
coverture,  such  a  revival  would  bind  him  in  the  event  of 

(1)  See  s&  14  &  15. 
;2)  See  8. 13. 


0 

(3^  Beck  V.  Pierce,  23  Q.  B.  D.  322. 

(4)  Beck  y.  Pierce,  ubi  supra. 
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the  wife's  separate  estate  becoming  his.  As  to  marriages  Pabt  i. 
that  took  place  before  the  1st  January,  1883,  sect.  14  of  ^"'  ^' 
the  Married  Women's  Property  Act,  1882,  contains  a 
proviso  that  nothing  in  the  Act  is  to  increase  or  diminish 
the  liability  of  any  husband  married  before  the  com- 
mencement of  the  Act  in  respect  of  an  ante-nuptial  debt 
of  his  wife's,  and  sect.  13  contains  a  proviso  that  nothing 
in  the  Act  is  to  increase  or  diminish  the  liability  of  any 
woman  married  before  the  commencement  of  the  Act  for 
any  ante-nuptial  debt,  except  as  to  any  separate  property 
to  which  she  might  become  entitled  by  virtue  of  the  Act. 
Wherever  a  question  arises  on  the  effect  of  aii  acknow- 
ledgment or  part  payment  on  account  of  the  ante-nuptial 
debt  of  a  married  woman,  it  will  be  necessary  to  consider 
the  date  of  her  marriage  and  the  particular  provisions  of 
the  Married  Women's  Property  Act  applicable  to  such 
a  case.  As  a  general  rule  an  acknowledgment  or  part 
payment  by  the  husband  alone  would  not  revive  the 
liability  of  the  wife,  but  would  revive  any  right  of  action 
existing  against  him.  An  acknowledgment  or  part  pay- 
ment by  the  wife  alone  would  not  affect  the  husband,  but 
would  keep  alive  any  rights  existing  against  her  separate 
estate. 

The  effect  of  part  payment  or  payment  of  interest  by  Part  pay- 
one  of  seyeral  co-contractors,  or  one  of  several  executors  otTco-coh- 
or  administrators,  is  now  determined  by  the  14th  section  tractor. 

19  &  20 

of  the  Mercantile  Law  Amendment  Act,  1856  (1),  which,  vict.  c  97, 
after  referring  to  other  enactments  and  to  the  3rd  section  ••  ^^ 
of  the  statute  of  James,  enacts  as  follows : — 

"When  there  shall  be  two  or  more  co-contractors  or 
co-debtors,  whether  bound  or  liable  jointly  only  or  jointly 
and  seyerally,  or  executors  administrators  of  any  con- 
tractor, no  such  co-contractor  or  co-debtor,  executor 
or  administrator,  shall  lose  the  benefit  of  the  said  enact- 
ments or  any  of  them,  so  as  to  be  chargeable  in  respect 

(1)  19  &  20  Vict,  c  97. 
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Pabt  I.  or  by  reason  only  of  payment  of  any  principal,  interest, 
^°'  ^'  or  other  money  by  any  other  or  others  of  snch  co- 
contractors  or  co-debtors,  executors  or  administrators.'* 
A  husband  and  wife  are  not  co-contractors  in  respect  of 
an  ante-nuptial  debt  of  the  wife's  (1),  and  this  enactment 
would  not  apply  to  them. 

Where  a  dividend  under  a  composition  deed  made  by 
a  principal  debtor  was  paid  to  a  creditor,  and  the  surety, 
in  a  letter  to  the  creditor,  consented  that  the  dividend 
should  be  received  without  prejudice  to  the  creditor's 
claim  against  himself,  it  was  decided  that  the  payment 
of  the  dividend,  coupled  with  the  letter,  did  not  amount 
to  more  than  a  "  payment  only  "  by  the  co-debtor ;  and 
the  surety  was  therefore  entitled  to  the  benefit  of  the 
statute  of  James  (2).  This  section  was  held  not  to  be 
retrospective,  and  to  have  no  effect  in  cases  where  the 
payment  was  made  before  the  passing  of  the  Act  (3).  It 
seems  clear,  however,  both  on  the  general  principles  of 
construction  and  from  cases  decided  on  the  13th  section 
of  the  same  statute  (4),  that  its  provisions  apply  to  all 
cases  of  payments  made  since  the  passing  of  the  Act, 
though  the  debt  was  contracted  before  that  date.  Before 
the  passing  of  the  statute  the  general  effect  of  the  cases 
was :  First,  that  payment  of  interest  or  part  payment  by 
one  of  several  co-contractors  during  the  life  of  all  took 
the  case  out  of  the  statute  against  the  rest  (5)  or  their 


(1)  Beck  V.  Pierce,  23  Q.  B.  D.  322. 

(2)  CockrUl  V.  S^rkee^  1  H.  &  C.  699;  32  L.  J.  Exch.  118.  See 
In  re  Wolmerhausen,    Wolmerhausen  v.  Wolmerhaueen,  62  L.  T.  541. 

(3)  Jocifcson  V.  WooUey,  8  E.  &  B.  778,  784 ;  27  L.  J.  Q.  B.  448, 
overruling  on  this  point  Tliompson  v.  Waiihman,  3  Drew.  628; 
Cockrill  Y.  ^parkea,  1  H.  &  G.  699 ;  32  L.  J.  Exch.  118.  See  Fordo 
v.  Bingham,  L.  B.  4  Ch.  735. 

(4)  Archer  v.  Leonard,  15  Jr.  Gh.  R.  267 ;  LeLand  v.  MurpJuf,  16 
It.  Gh.  R.  500. 

(5)  Whitccmib  v.  Whiting,  2  Dongl.  652 ;  1  Smith's  L.  C.  9th  ed. 
618 ;  Jackson  y.  Fairlank,  2  H.  Bl.  340 ;  PeoBe  v.  Hint,  10  B.  &  G. 
122 ;  Chippendale  v.  Thwaton,  4  G.  &  P.  98 ;  Wyatt  v.  Eodson,  8 
Bing.  309;  Channdl  v.  DitMum,  5  M.  &  W.  494;  Goddard  v. 
Ingram,  3  Q.  B.  839 ;  Manderston  v.  Bobertson,  4  M.  &  Rj.  440. 
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representatives  (1).  And  the  same  role  prevailed  with  Pabt  i. 
respect  to  acknowledgments  till  the  passing  of  Lord  ' 
Tenterden's  Act  (2).  Secondly,  that  in  the  case  of  joint 
or  of  joint  and  seyeral  debts,  the  death  of  any  one  of  the 
debtors  determined  the  joint  contract,  so  far  as  he  wa^ 
concerned,  and  therefore  part  payment  by  one  of  the 
snryiyors  did  not  affect  his  estate;  nor,  on  the  other 
hand,  did  payment  by  his  personal  representatives  affect 
the  survivors  (3).  Thirdly,  it  was  doubtful  whether  a 
payment  by  one  of  several  executors  in  his  representative 
capacity  bound  his  co-executors  or  not  (4). 

Partnership  debts,  though  joint  debts,  stand,  during  Partner- 
the  continuance  of  the  partnership,  on  a  somewhat  diffe-  '^^^  *^^' 
rent  footing  from  other  joint  debts,  because,  as  long  as 
the  partnership  exists,  one  partner,  in  making  payments 
on  account  of  partnership  debts,  may  be  presumed  to  do  so 
as  agent  of  the  firm,  and  therefore  to  bind  the  firm  (5)  ; 
but  on  the  dissolution  of  partnership  by  death  or  other- 
wise the  agency  determines,  and  therefore  no  payments 
made  after  that  time  can  affect  any  other  party  than  the 
person  who  makes  them  (6). 

Where  one  co-contractor  becomes  the  executor  of  a  Co-con- 
deceased  co-contractor  and  makes  payments,  questions  ^coming 
have  frequently  arisen,  especially  in  the  case  of  partner-  ^^ 
ships,  and  will  probably  constantly  arise  whether  such 
payments  were  made  in  the  capacity  of  executor  or 
co-contractor.     The   cases  on    this    point    before   the 
Mercantile  Law  Amendment  Act  (7)  are  still  of  import- 

(1)  Burleigh  v.  Stati,  8  B.  &  C.  86. 

(2)  Perham  y.  Raynal,  2  fiing.  306 ;  and  see  Wood  v.  Braddicky 
1  Taimt.  104. 

(3)  Atkins  r.  TredgM,  2  B.  &  C.  23 ;  3  D.  &  E.  200 ;  Slater  v. 
Lawscn^  1  B.  &  Ad.  396 ;  Atdt  y.  Goodrich,  4  Buss.  430;  Way  y. 
JBasseti,  6  Hare,  65. 

(4)  Atkins  y.  Tredgold,  2  B.  &  G.  23 ;  Scholey  y.  Walton,  12  M.  & 
W.  510. 

(5)  Ooodiain  Y.  Partan,  41  L.  T,  91. 

(6)  Thompson  y.  Waithman,  3  Drew.  628 ;  Bristow  y.  Miller,  11 
Ir.  L.  Eep.  461 ;  Watson  v.  Woodman,  L.  B.  20  Eq.  721. 

(7)  19  &  20  Vict.  c.  97. 
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Pi.RT  I.     ance^  because  the  effect  of  payments  by  a  surviving  co- 
^°'  ^'      contractor  or  the  representative  of  a  deceased  co-con- 
tractor seems  to  have  been  the  same  before  as  since  the 
Act.    The  capacity  in  which  the  payments  are  made  is 
to  be  decided  according  to  the  circumstances  of  each 
case,  and  is,  at  law,  a  question  for  the  jury.    It  would 
seem  from  the  cases  that  prima  fade  the  payments  must 
be  considered  as  made  ia  the  capacity  of  suryiving  co- 
contractor  and  not  of  executor  (1).     Cresswell,  J.,  in  a 
case  at  Nisi  Prius  (2)  where  a  question  on  this  point  arose, 
refused  to  admit  evidence  as  to  the  capacity  in  which  the 
payments   were  made,  and  directed  a  verdict  for  the 
plaintiff.    It  does  not  appear  from  the  report  whether  he 
considered  that  the  payment  must  be  taken  conclusively 
to  have  been  made  in  the  capacity  of  co-contractor,  or 
that  the  payment  by  the  executor  of  a  deceased  co-con- 
tractor as  such  would  bind  the  survivor.    In  either  case, 
it  is  submitted  that  the  ruling  is  inconsistent  with  the 
other  cases  on  the  subject. 
Payment  of      The  payment  of  a  dividend  on  a  debt  under  a  bank- 
under  a       ruptcy  or  under  an  inspectorship  deed  is  not  such  a  part 
^t'         payment  as  to  imply  a  promise  to  pay  the  remainder  (3). 
Jackson  v.  Fairhanh  (4),  which  was  to  the  contrary  effect, 
cannot  now  be  considered  law ;  but,  as  a  payment  by  the 
bankrupt  or  insolvent  can  have  no  effect  now  against  a 
co-debtor,  the  question  can  hardly  arise  except  in  the 
case  of  a  bankruptcy  being  annulled. 
Payments        Another  question  presents  itself  closely  analogous  to 
tors,  heirs,   thoso  last  discussed,  namely,  whether  payment  of  interest 

and  de- 


Tisees. 


(1)  Atkins  V.  Tredgdd,  2  B.  &  C.  23 ;  Braithwaite  v.  Britain,  1 
Keen,  206,  221 ;  SchoUy  v.  Walton,  12  M.  &  W.  510 ;  Way  v.  Bos- 
sett,  5  Hare,  55 ;  Fordham  v.  WalliSy  10  Hare,  217 ;  Brown  v.  Gordon, 
16  Beav.  302 ;  22  L.  J.  Ch.  65 ;  Thompson  v.  Waithman,  3  Drew.  628 ; 
and  see  Winter  v.  Innes,  4  My.  &  G.  101. 

(2)  Oriffln  v.  Ashby,  2  0.  &  E.  139. 

(3)  Davies  y.  Edwards,  7  Exch.  22 ;  Ex  parte  Topping,  34  L.  J. 
Bktcy.  44. 

(4)  2  H.  Bl.  340. 
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on  a  debt  by  an  executor  keeps  tip  the  right  of  the  Part  l 
creditor  to  compel  legatees  to  refund.  This  has  been  ^°'  ^' 
decided  in  the  affirmative  (1),  but  such  payment  would 
not,  it  is  apprehended,  keep  up  the  right  if  there  had 
been  otherwise  such  laches,  acquiescence  or  other  conduct 
on  the  part  of  the  creditor  as  to  make  the  assertion  of  it 
inequitable.  Similar  questions  also  arise  where  a  simple 
contract-creditor  seeks  payment  out  of  the  real  estate  of 
a  deceased  debtor  under  3  A^  4  Wm.  IV.  c.  104,  viz. : — 
as  to  the  effect  of  acknowledgments  in  writing,  or  part 
payments  or  payments  of  interest  by  the  executor,  heir 
or  devisee,  or  one  of  several  devisees  in  keeping  the  debt 
alive  against  the  others.  It  was  decided  as  to  payments 
before  the  Mercantile  Law  Amendment  Act  that  payment 
by  the  personal  representative  would  not  bind  the  heirs 
or  devisees  or  vice  versdy  that  if  the  executor  was  also 
beneficial  devisee  the  character  in  which  he  made  the 
payment  could  not  be  distinguished,  and  therefore  the 
personal  estate  and  the  land  devised  to  him  would  be 
bound ;  but  that  if  the  executor  were  also  a  devisee  in 
trust,  it  would  be  a  matter  of  evidence  in  what  capacity 
he  made  the  payment,  the  presumption,  it  seems,  being 
that  he  made  it  as  executor,  and  therefore  that  even  if 
the  payment  by  a  trustee  could  bind  the  cestui  qus  trust, 
the  land  was  not  bound.  And  it  seems  to  have  'been 
assumed  that  the  payment  by  one  of  several  specific 
devisees  did  not  bind  the  others  (2).  One  of  the  cases  (3) 
arose  under  47  Geo.  III.  sess.  "2,  c.  74,  which  first  made 
the  real  estate  of  traders  subject  to  their  simple  contract 
debts ;  but  that  statute  is  for  this  purpose  the  same  as  the 
statute  of  Wm.  IV.  (4).  Acknowledgments  would  of 
course  be  governed  by  the  same  principles.    The  provi- 

(1)  Fordham  v.  Wdllis,  10  Hare,  217 ;  22  L.  J.  Ch.  548. 

(2)  Putnam  v.  Bates,  3  Russ.  188 ;  Fordham  v.  WaUis,  10  Hare, 
217 ;  22  L.  J.  Ch.  548 ;  and  see  judgment  of  Kinderslcy,  Y.-C,  in 
Coope  v.  Cresnodl,  L.  R.  2  Eq.  119;  35  L.  J.  Cb.  506. 

Putnam  v.  Bates,  3  Buss.  188. 
3  &  4  Wm.  IV.  c.  104. 
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Pabt  I.     sions  of  Lord  Tenterden's  Act  (1)  as  to  the  eflfect  of 

^*  ^'     acknowledgments,  and  of  the  Mercantile  Law  Amendment 

Act  (2)  as  to  the  effect  of  payments,  would  seem  pot  to 

affect  this  question.     The  actual  point  has  been  decided 

by  Chitty,  J.,  in  a  recent  case  (3),  where  he  held  that 

payment  of  interest  on   a  simple  contract  debt  of  the 

testator  by  an  executrix  who  was  also  beneficial  devisee 

for  life  took  the  debt  out  of  the  statute  against  all  parties 

interested  in  remainder  (4). 

Is  right  of       Turner,  V.-C,  in  Fordham  v.  TFoKw,  seems  to  have 

in"kept'     decided  in  effect  that,  even  when  the  right  of  a  simple 

aHve  by      contract  creditor  against  the  personalty  was  kept  alive 

paymentby  ,  _ 

executors?  by  payment  of  interest  by  the  executors,  the  creditor 
retained  no  indirect  right  against  the  land  by  means  of 
the  equity  of  marshalling  after  the  direct  right  against 
it  was  barred.  The  case  seems,  however,  to  have  been 
argued  on  the  ground  that  the  right  of  the  simple  con- 
tract creditors  to  marshal  put  them  in  the  place  of  the 
specialty  creditors,  for  the  purposes  of  the  Statutes  of 
Limitations,  as  had  been  held  in  one  case  in  Ireland  (5),  and 
therefore  that  the  limit  was  twenty  years  and  not  six ;  and 
the  view  of  Turner,  V.-C,  in  Fordham  v,  Wallis,  seems  to 
have  been  that  such  a  contention  was  wrong,  that  the 
cases  cited  did  not  support  it,  but  that  even  if  they  did, 
now  that  the  simple  contract  creditors  have  a  direct  right 
against  the  land  which  is  clearly  barred  in  six  years,  they 
could  not  be  permitted  to  have  an  indirect  right  which 
would  last  for  twenty.  But  in  Fordham  v.  Wallisy  the  simple 
contract  debts  were  kept  alive  against  the  personalty  by 
payments  of  interest  by  the  executor;  and  it  does  not 

1)  9  G.  IV.  c.  14. 

2)  19  &  20  Vict.  c.  97. 

(3)  In  re  HolUngeliead,    HoUingshead  v.  Webster,  37  Ch.  D.  651. 
;4)  And  see  Roddam  v.  Morley,  2  K.  &  J.  336,  341 ;  25  L.  J.  Ch. 

329 ;  on  appeal,  1  De  G.  &  J.  1 ;  26  L.  J.  Ch.  438 ;  MorUy  v.  Morley, 
5  De  G.  M.  &  G.  621 ;  Coope  v.  CressweU,  L.  R.  2  Ch.  123;  36  L.  J. 
Ch.  118. 
(5)  EUard  v.  Co(yper,  1  Ir.  Ch.  R.  376. 
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seem  to  have  been  pointed  out  to  the  Vice-Chancellor  Parc  i. 
that  to  have  held  that  the  right  of  marshalling  was  ill' 
thereby  kept  alive  beyond  the  six  years  did  not  neces- 
sarily involve  the  proposition  that  in  cases  of  marshal- 
ling  the  same  limitations  would  be  created  in  equity  as 
to  simple  contract  debts  as  the  statute  had  prescribed  for 
specialties. 

Looking  at  the  whole  question  irrespective  of  3  &  4  ^*^^J  *l^ 
Wm.  IV.  c.  104,  it  would  seem  that  the  view  of  Turner,  ing. 
V.-C,  that  the  period  during  which  the  right  of  the 
simple  contract  creditors  to  marshal  exists  is  not  co* 
extensive  with  the  time  during  which  the  specialty 
creditors  may  come  against  the  land,  must  be  correct ; 
for  the  right  of  marshalling  could  never  put  a  simple 
contract  creditor  in  a  better  position  than  if  there  had 
been  no  specialty  creditors  at  all ;  it  is  clearly  only  a 
mode  of  recovering  simple  contract  debts,  and  therefore 
ought  to  be  limited  by  the  time  which  the  statute  applic- 
able to  those  debts  allows.  But  to  hold  that  the  payment 
of  interest  by  executors  keeps  up  the  right  of  marshalling 
beyond  the  six  years,  so  far  from  contravening  this  prin- 
ciple, rather  foUows  from  it ;  the  limitation  of  the  right 
to  marshal  being  measured  by  the  period  during  which 
the  simple  contract  creditors  could  come  against  the 
personalty.  And,  moreover,  the  debt  being  kept  alive 
against  the  personalty,  the  simple  contract  creditor  would 
have  been  able  to  recover  out  of  it,  had  it  not  been 
absorbed  by  the  specialty  creditor,  and  the  simple  con- 
tract creditor  would,  if  deprived  of  the  benefit  of  marshal- 
ling, be  put  in  a  worse  position  than  if  the  personalty 
had  not  so  been  exhausted,  a  result  at  variance  with  the 
whole  principle  of  marshalling.  Besides,  the  equitable 
right  of  the  simple  contract  creditors,  in  a  case  where  no 
debts  had  been  paid  at  all  before  suit,  to  have  the  specialty 
debtors  kept  off  the  personalty  was,  it  would  seem,  pre- 
cisely the  same  as  that  by  which,  when  the  specialty 
creditors  had  been  actually  paid  out  of  the  personalty 

K  2 
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Part  I.  before  suit,  the  simple  contract  creditors  were  permitted 
'  to  stand  in  their  shoes ;  and  in  the  former  case  it  would 
seem  almost  impossible  to  hold  that  if  the  simple  contract 
debts  had  been  kept  alive  against  the  personalty  by 
payment  of  interest,  the  specialty  creditor  would  have 
been  permitted  to  go  upon  the  personalty  to  the  preju- 
dice of  the  simple  contract  creditor.  But,  as  in  such  a 
case  there  would  be  no  marshalling,  if  the  specialty  debts 
themselves  were  barred  against  the  land,  so  when  the 
specialty  debts  have  been  actually  paid  out  of  the  per- 
sonalty, the  right  to  marshal  must,  it  seems,  cease  at  the 
time  when  the  specialty  debts  would  have  been  barred 
against  the  land  if  they  had  not  been  paid.  Nor  is  this 
view  in  any  way  opposed  to  either  of  the  cases  cited  in 
Fordham  v.  Wallis.  In  both  of  them  the  simple  contract 
debts  were  more  than  twenty  years  old,  and  therefore 
the  question  whether  the  right  to  marshal  existed  for 
so  long  a  period  as  twenty  years  never  actually  arose. 
Btui?y  V.  Seymour  (1)  was  a  supplemental  bill  in  an 
administration  suit,  and  the  original  bill  was  not  properly 
framed  for  obtaining  relief  against  the  realty  by  marshal- 
ling, and  Sugden,  L.C.  of  Ireland,  held  that  such  relief 
could  not  be  granted  on  a  bill  which,  though  purporting 
to  be  a  supplemental  bill,  was  in  fact,  so  far  as  marshal- 
ling was  concerned,  an  original  bill,  and  was  filed  more 
than  twenty  years  after  the  debt  was  incurred ;  but  he 
gave  the  decree  prayed  for  against  the  personalty,  as  the 
bill  w£is  lond  fide  supplemental  to  that,  and  the  original 
bill  praying  relief  against  it  had  been  filed  in  proper 
time.  In  the  earlier  case  of  VicJcers  v.  Oliver  (2)  the 
question  also  arose  in  a  supplemental  suit,  and  relief  was 
given  against  the  realty,  because,  as  Knight  Bruce,  V.-C, 
held,  the  bill  in  the  original  suit  was  properly  framed 
for  obtaining  such  relief,  and  such  relief  would  have  been 

(1)  7  Ir.  Eq.  R.  433 ;  IJ.  &  Lat.  527. 

(2)  1  Y.  &  0.  C.  0.  211 ;  6  Jur.  273. 
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given  in  it,  if  it  had  not  been  for  the  mistake  of  all  PabtI. 
parties.  It  thus  appears  that  the  two  q{i£es  are  not  ^'  ^' 
inconsistent,  and  it  is  submitted  that  there  is  nothing  in 
the  facts  or  the  judgment  in  either  of  them  to  show  that 
the  right  of  marshalling  is  barred  before  the  right  to 
commence  a  suit  against  the  personal  estate  is  barred,  in 
whatever  way  such  last-mentioned  right  may  be  kept  on 
foot ;  for  at  the  time  when  in  the  case  of  Busby  v.  Seymovr 
the  relief  was  first  sought  agains't  the  realty,  no  fresh  bill 
could  have  been  filed  even  against  the  personalty,  and 
this  clearly  distinguishes  that  case  from  one  where  the 
debt  has  been  kept  alive  by  payment  of  interest  by  the 
executor,  because  then  a  right  to  bring  a  fresh  action 
against  the  personalty  still  exists. 

The  result,  it  is  si^bmitted,  is  that  before  3  &  4  Wm. 
IV.  c.  104,  the  right  of  simple  contract  creditors  to  have 
the  real  assets  marshalled  in  their  favour  was  not  barred, 
so  long  as  the  right  to  commence  a  suit  against  the 
executor  was  unbarred,  and  the  right  against  the  land  of 
the  specialty  creditor  in  respect  of  whose  debt  the 
marshalling  was  prayed  w£is  also  unbarred,  or  would  have 
been,  if  it  had  not  been  paid  out  of  the  personalty.  And, 
notwithstanding  the  decision  in  Fordham  v.  WdUis,  there 
is,  it  is  submitted,  no  reason  why  the  direct  right  against 
the  land  given  to  simple  contract  debtors  by  the  statute 
of  William  should  in  any  manner  abridge  the  indirect 
right  which  they  had  before.  That  statute  was  passed, 
not  for  the  protection  of  the  land  but  for  the  benefit  of 
creditors,  to  give  them  remedies  in  addition  to,  not  by 
way  of  substitution  for,  any  which  they  might  already 
have ;  nor  can  it  well  be  said  that  the  creditor  has  been 
guilty  of  laches,  if  he  has  received  interest  from  the 
executor  who  is  the  proper  person  to  whom  to  look  for 
payment.  Why,  therefore,  should  the  Court  decline, 
when  the  new  remedy  fails,  to  give  a  creditor  who  has 
done  nothing  to  render  himself  undeserving  of  it,  the 
benefit  of  the  same  rules  which  were  laid  down  in  his 
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Part  I.  favour  before  the  new  remedy  was  given  ?  Nor  would 
^'  ^'  the  decision  j;hat  the  direct  right  against  the  land  was 
not  kept  up  by  the  payments  of  the  executor  be  thus 
rendered  nugatory,  for  the  simple  contract  creditor,  being 
able  by  marshalling  to  get  at  the  land  only  to  the  extent 
of  the  debt  of  the  specialty  creditor,  in  whose  place  he  is 
allowed  to  stand,  the  remedy  by  marshalling  is  not 
necessarily  co-extensive  with  his  direct  right  under  the 
statute,  but  may  in  many  cases  be  much  narrower. 
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CHAPTEE  VL 

ACTIONS   OP  TORT  BY  AND  AGAINST  EXECUTORS 

AND    ADMINISTRATORS. 

Before  the  passing  of  the  Act  3  &  4  Wm.  IV.  c.  42,  no    part  i. 

action  for  injuries  to  the  real  estate  of  a  deceased  person      J * 

could  be  brought,  and  no  action^  with  certain  exceptions, 
for  wrongs  committed  by  him  could  be  brought  against 
his  personal  representatives  (1).  To  remedy  this  it  was 
enacted  by  3  &  4  Wm.  IV.  c.  42,  s.  2,  as  follows :—  ^^^ 

"  Whereas  there  is  no  remedy  provided  by  law  for  c.  42,  s.  2. 
injuries  to  the  real  estate  of  any  person  deceased  com- 
mitted in  his  lifetime  nor  for  certain  wrongs  done  by  a 
person  deceased  in  his  lifetime  to  another  in  respect  of 
his  property  real  or  personal,  for  remedy  thereof  be  it 
enacted  that  an  action  of  trespass  or  trespass  on  the  case, 
as  the  case  may  be,  may  be  maintained  by  the  executors 
or  administrators  of  any  person  deceased  for  any  injury  to 
the  real  estate  of  such  person  committed  in  his  lifetime 
for  which  an  action  might  have  been  maintained  by  such 
person,  so  as  such  injury  shall  have  been  committed  within 
six  calendar  months  before  the  death  of  such  deceased 
person,  and  provided  suph  action  shall  be  brought  within 
one  year  after  the  death  of  such  person ;  and  the  damages, 
when  recovered,  shall  be  part  of  the  personal  estate  of 
such  person ;  and  further,  an  action  of  trespass,  or  trespass 
on  the  case,  as  the  case  may  be,  may  be  maintained 
against  the  executors  or  administrators  of  any  person 
deceased  for  any  wrong  committed  by  him  in  his  life- 

(1)  WilliamB  on  Executors,  7tli  ed.  p.  1728 ;  8th  ed.  p.  1735.    See 
Phillips  v.  H<m\fray,  24  Ch.  D.  439. 
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Pabt  I.     time  to  another  in  respect  of  his  property,  real  or  personal, 

J '     80  as  such  injury  shall  have  been  committed  within  six 

calendar  months  before  such  person's  de^th,  and  so  as 
such  action  shall  be  brought  within  six  calendar  months 
after  such  executors  or  administrators  shall  have  taken 
upon  themselves  the  administration  of  the  estate  and 
effects  of  such  person ;  and  the  damages  to  be  recovered 
in  such  action  shall  be  payable  in  like  order  of  adminis- 
tration as  the  simple  contract  debts  of  such  person." 

It  would  seem  that  the  provisions  of  sect.  4  relating  to 
disabilities  do  not  apply  to  this  section,  and  that  the 
periods  of  limitation  fixed  are  absolute.  Doubts  have 
been  expressed  as  to  whether  the  section  applies  to  in- 
juries to  chattels  real  of  a  person  deceased  (1). 

Where  an  intestate  tortiously  raised  coal  of  the  plain- 
tiff's and  sold  it  and  received  money  for  it  more  than  six 
months  before  his  death,  and  also  continued  raising  the 
coal  within  six  months  of  his  death,  it  w£is  held  that  the 
plaintiff  might  sue  the  administrator  in  trespass  for  the 
acts  committed  within  six  months  of  the  death,  and 
might  also  waive  the  tort  and  sue  for  money  had  and 
received  in  respect  of  the  acts  committed  more  than  six 
months  before  the  death  (2).  The  reasoning  of  the 
decision  seems  to  be  that  the  administrator  might  have 
been  sued  in  assumpsit  for  the  whole  of  the  injuries 
committed,  and  that  by  first  suing  in  trespass  by  virtue 
of  the  statute  for  the  more  recent  wrongs  he  did  not 
preclude  himself  from  afterwards  suing  in  contract  inde- 
pendently of  the  statute  in  respect  of  earlier  acts. 

An  action  is  maintainable  by  virtue  of  this  section 
against  the  executor  of  an  innkeeper  for  the  innkeeper's 
negligence  or  want  of  due  diligence  resulting  in  loss  of 
property  by  a  guest  staying  at  the  inn  (3). 

(1)  Adam  ▼.  InhabitanU  of  Bristol,  2  A.  &  E.  389.    Williams  oa 
Executors,  7th  ed.  p.  795 ;  8th  ed.  802. 
(2}  Powdl  V.  Bees,  7  A.  &  E.  426. 
(3)  Morgan  v.  Bavey,  30  L.  J.  Exch.  131. 
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By  virtue  of  this  section  damages  for  obstruction  of    Past  i. 
light  to  the  property  of  the  deceased  person  accruing     ^'  ^^' 
within  six  months  from  the  death  may  be  recovered  by 
his  personal  representative  (1). 

It  has  been  held  in  an  action  for  an  injunction  to  ' 
restrain  a  person  from  polluting  a  brook  and  for  damages^ 
that,  on  the  defendant  dying  more  than  six  months  t^ter 
action  brought,  the  plaintiffs  could  not  obtain  an  order  to 
continue  the  proceedings  against  the  personal  repre- 
sentatives (2). 

Property  was  devised  to  a  woman  for  life,  and  the 
devise  provided  that  she  should  keep  the  premises  in 
repair,  and  she  died  leaving  the  premises  out  of  repair ; 
it  was  held  that  an  action  for  permissive  waste  might  be 
brought  against  her  executors  by  virtue  of  this  section, 
as  the  non-repairing  was  a  wrong  continuing  up  to  the 
day  of  her  death  (3j. 


(1)  cTonM  V.  Simes,  43  Ch.  D.  607. 

(2)  Kirk  v.  Todd,  21  Ch.  D.  484. 

(3)  Woodhouse  v.  WcUktr,  5  Q.  B.  D.  404. 
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CHAPTER  VII. 

IBISH    STATUTES. 

•  ^*^jj*     In  the  foregoing  pages  the  cases  decided  in  England 

and  Ireland  have  been  treated  together,  as  if  the  statutes 

statutes  of  ^^  which  they  were  decided  had  been  the  same  in  both 
Limita-  couutries.  In  fact,  however,  the  statutes  21  James  I. 
c.  16,  and  4  &  5  Anne,  c.  3,  never  applied  to  Ireland,  but 
Irish  statutes  (1)  containing  almost  the  same  words  were 
passed  about  the  same  time,  which  remained  in  force  till 
1853,  when  they  were  repealed  by  the  Irish  Common 
Law  Procedure  Act,  1853  (2),  so  far  as  they  related  to 
actions  in  the  Superior  Courts  of  Common  Law  in  Ireland, 
and  their  provisions  were  incorporated  in  that  Act.  Lord 
Tenterden's  Act  (3)  applied  to  Ireland,  but  by  the  Irish 
Act  of  1853  it  was  repealed  so  far  as  it  related  to  the 
Superior  Courts  of  Law  in  that  country,  and  similar 
provisions  were  re-enacted  (4).  The  Mercantile  Law 
Amendment  Act  (5)  extends  to  Ireland,  and  the  sections 
amending  the  law  of  limitation  expressly  refer  to  the 
Irish  Act  of  1853,  with  the  exception  of  the  12th  section, 
which  defines  what  countries  are  not  to  be  deemed 
"beyond  seas,"  a  similar  definition  having  been  pre- 
viously inserted  in  the  Irish  Act  itself  (6). 

There  is  a  difference  between  one  of  the  provisions  of 

[1)  10  Car.  T.  Seas.  2,  c.  6,  Ir.,  and  6  Anne,  cap.  10,  Ir. 

2)  16  &  17  Vict.  c.  113,  88.  20,  21,  22. 
rS)  9  G.  IV.  c.  14. 

4)  16  &  17  Vict.  c.  113,  88.  24,  25,  26,  27. 
rs)  19  &  20  Vict.  c.  97. 
J6)  16  &  17  Vict.  c.  113,  8.  4. 
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the  Irish  Common  Law  Procedure  Act  with  respect  to  Pabt  i. 
disabilities  and  the  corresponding  clause  in  the  English  ...^ ' 
and  older  Irish  Acts  which  should  be  noticed.  By  the 
22nd  section  of  the  Irish  Common  Law  Procedure  Act, 
1853  (1),  where  a  person  entitled  to  sue  is  under  any  dis- 
ability at  the  time  when  the  cause  of  action  accrues,  he 
is  required  to  bring  his  action  within  the  prescribed  time 
after  the  cessation  of  "such  disability."  It  had  been 
decided  under  the  older  Irish  Act  (2)  relating  to  real 
property,  which  required  such  a  person  to  bring  an  action 
within  ten  years  next  after  his  or  her  full  age,  discover- 
ture,  coming  of  sound  mind,  enlargement  out  of  prison, 
or  coming  into  this  realm,  &c.,  that  if  a  person  entitled 
to  sue  was  under  one  disability,  and  before  the  original 
disability  ceased  fell  under  another,  time  did  not  com- 
mence to  run  till  the  cessation  of  the  last  disability  (3). 
This  case  w£is  followed  in  England  in  a  decision  which 
turned  on  3  &  4  Wm.  IV.  c.  27,  s.  16,  by  which  a  person 
is  required  to  bring  an  action  within  ten  years  next  after 
he  shall  hare  ceased  to  be  under  "any  such  dis- 
ability "  (4),  and  the  reasoning  of  the  decision  seems  to 
have  been  that,  if  one  disability  supervenes  upon  another, 
the  disability  is  one  continuous  thing  although  the  causes 
may  be  different.  It  would  seem  that  the  same  con- 
struction would  be  given  to  the  22nd  section  of  the  Irish 
Common  Law  Procedure  Act,  1853,  and  that  the  fact  that 
the  words  in  3  &  4  Wm.  IV.  c.  27,  s.  16,  are  "any  such 
disability,"  and  in  the  Irish  Act  "  such  disability  "  would 
not  make  any  difference,  the  words  "such  disability" 
being  merely  a  comprehensive  expression  for  the  different 
kinds  of  disability  that  have  been  mentioned,  and  are  not 
to  be  limited  in  the  case  of  several  continuous  disabilities 
to  the  one  which  happened  first 

(1)  16  &  17  Vict.  c.  113. 

(2)  10  Oar.  I.  Sees  2,  c.  6,  s.  13,  Jr. 

(3)  Lessee  of  Supple  v.  Raymondy  Hayes,  6. 

(4)  Borrows  v.  Ellison,  L.  R.  6  Exch.  128. 
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Pabt  I.  The  statute  3  &  4  Wm.  IV.  c.  42  does  not  extend  to 
CH^.  ij-eiand,  but  the  provisions  of  sect.  2  of  that  statute  are 
applied  to  Ireland  by  sect.  31  of  3  &  4  Vict.  c.  105. 

The  provisions  of  the  Irish  Common  Law  Procedure 
Act,  1853,  apply  expressly  to  cases  of  set-oflf  (1). 

The  provisions  of  sects.  24  and  25  of  the  English  Judic^ 
ture  Act,  1873  (2),  relating  to  the  concurrent  administra- 
tion of  law  and  equity,  and  providing  that  rules  of  equity 
are  to  prevail  over  those  of  Common  Law  and  particularly 
the  enactment  excluding  from  the  operation  of  the 
Statutes  of  Limitations  any  claim  of  a  cestui  qus  trust 
against  his  trustee  for  any  property  held  on  an  express 
trust  or  in  respect  of  any  breach  of  such  trust,  are  applied 
to  Ireland  by  sects.  27  and  28  of  the  Irish  Judicature 
Act,  1877  (3). 

The  Trustee  Act,  1888  (4),  applies  to  Ireland.  So  do 
the  Married  Women's  Property  Acts,  1870  (5),  1874  (6), 
1882  (7). 

The  Bankruptcy  Acts,  1861  (8),  1869  (9),  and  1883  (10) 
do  not  apply  to  Ireland  with  the  exception  of  certain 
specified  provisions. 


f 


1)  See  8.  26. 

2)  36  &  37  Vict.  c.  66. 
(3)  40  &  41  Vict.  c.  57 

4)  51  &  52  Vict.  c.  59. 
33  &  34  Vict.  c.  93. 

6)  37  &  38  Vict.  c.  50. 

7)  45  &  46  Vict,  c  75. 

8)  24  &  25  Vict.  c.  134,  s.  231. 

(10)  46  &  47  Vict.  c.  62,  s.  2. 


9)  32  &  33  Vict.  c.  71,  8.  2. 


y 


/ 


(     141     ) 


PART    II. 
SPECIALTIES. 


CHAPTER  I. 

PEBSONAL  ACTIONS  NOT  WITHIN  THE  STATUTE 

OF  JAMES. 

Thebb  were  many  fitctions  for  the  recovery  of  money    Pabt  il 
which,  as  seen  above,  were  not  included  in  the  statute  of      ^^'^ 
James.     As  to  these  there  was  no  limitation  in  England,  Actions  for 
except  80  far  as  the  doctrine  of  presumption  of  payment  ^very  of 
applied,  until  by  3  &  4  Wm.  IV.  c.  42,  s.  3,  it  was  enacted  ^o'J^y  ^^^ 

as  follows  : —  statute  of 

"All  actions  of  debt  for  rent  upon  an  indenture  of  ^^^^' 
demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  Yf.  iv. 
I  other  specialty,  and  all  actions  of  debt  or  seire  faeias  ^  ^^*  ^  ^• 
upon  any  recognizance,  and  also  all  actions  of  debt  upon 
any  award  where  the  submission  is  not  by  specialty,  or 
for  any  fine  due  in  respect  of  any  copyhold  estates,  or  for 
an  escape,  or  for  money  levied  on  any  fieri  facias,  and  all 
actions  for  penalties,  damages,  or  sums  of  money  given  to 
the  party  grieved  by  any  statute  now  or  hereafter  to  be  in 
force  shall  be  commenced  and  sued  within  the  time  and 
limitation  hereinafter  expressed  and  not  after ;  that  is  to 
say,  the  said  actions  of  debt  for  rent  upon  an  indenture 
of  demise  or  covenant  or  debt  upon  any  bond  or  other 
specialty,  actions  of  debt  or  aeire  facias  upon  recognizance, 
within  twenty  years  after  the  cause  of  such  actions  or 
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Pabt  II.  suits  but  not  after ;  the  said  actions  by  the  party  grieved 
'  within  two  years  after  the  cause  of  such  tuitions  or  suits, 
but  not  after ;  and  the  said  other  actions  within  six  years 
after  the  cause  of  such  actions  or  suits  but  not  after; 
provided  that  nothing  herein  contained  shall  extend  to 
any  action  given  by  any  statute  where  the  time  for 
bringing  any  such  action  is  or  shall  be  by  any  statute 
specially  limited." 

It  was  also  enacted  by  sect.  8  of  37  &  38  Vict.  c.  57,  in 
substitution  for  sect.  40  of  3  &  4  Wm.  IV.  c.  27,  as 
follows : — 
37  &  38  **  No  action  or  suit  or  other  proceeding  shall  be  brought 

^  ict.  c.  57,  ^  recover  any  sum  of  money  secured  by  any  mortgage, 
judgment  or  lien,  or  otherwise  charged  upon  or  payable 
out  of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy 
but  within  twelve  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the  same, 
unless  in  the  meantime  some  part  of  the  principal  money 
or  some  interest  thereon,  shall  have  been  paid,  or  some 
acknowledgment  of  the  right  thereto  shall  have  been 
given  in  writing  signed  by  the  person  by  whom  the  same 
shall  be  payable,  or  his  agent,  to  the  person  entitled 
thereto,  or  his  agent ;  and  in  such  case  no  such  action  or 
suit  or  proceeding  shall  be  brought  but  within  twelve 
years  after  such  payment  or  acknowledgment,  or  the  last 
of  such  payments  or  acknowledgments,  if  more  than  one, 
was  given." 

By  the  42nd  section  of  3  &  4  Wm.  IV.  c.  27  it  was 
enacted  as  follows : — 
3  &  4  w.  "  No  arrearsofrent,  or  of  interest  in  respect  of  any  sum 
8. 42.  ^^'  of  money  charged  upon  or  payable  out  of  any  land  or 
rent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect 
of  such  arrears  of  rent  or  interest,  shall  be  recovered  by 
any  distress^  action  or  suit  but  within  six  years  next 
after  the  same  respectively  shall  have  become  due,  or 
next  after  an  acknowledgment  of  the  same  in  writing 
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shall  have  been  given  to  the  person  entitled  thereto,  or  Part  li. 
his  agent,  signed  by  the  person  by  whom  the  same  was  ' 
payable,  or  his  agent ;  provided,  nevertheless,  that  where 
any  prior  mortgagee  or  other  incumbrancer  shall  have 
been  in  possession  of  any  land,  or  in  receipt  of  the  profits 
thereof,  within  one  year  next  before'  an  action  or  snit 
shall  be  brought  by  any  person  entitled  to  a  subsequent 
mortgage  .or  other  incumbrctnce  on  the  same  land,  the 
person  entitled,  to  such  subsequent  mortgage  or  incum- 
brance may  recover  in  such  action  or  suit  the  arrears  of 
interest  which  shall  have  become  due  during  the  whole 
time  that  such  prior  mortgagee  or  incumbrancer  was 
in  such  possession  or  receipt  as  aforesaid,  although  such 
time  may^have  exceeded  the  said  term  of  six  years." 

The  provisions  of  3  &  4  Wm.  IV.  c.  27,  and  37  &  38  Irish  Acu. 
Vicl  c.  57,  extend  to  Ireland ;  those  of  3  &  4  Wm.  IV. 
c.  42  do  not;  but  by  the  32nd,  33rd,  34th,  35th  and 
36th  sections  of  3  &  4  Vict.  c.  105,  commonly  known  as 
Figot's  Act,  passed  for  the  amendment  of  the  law  in 
Ireland,  provisions  were  enacted  almost  identical  with 
those  contained  in  the  3rd,  4th,  5th,  6th  and  7th  sections 
of  3  &  4  Wm.  IV.  c.  42.  These  sections  of  Pigot's  Act 
were  repealed  by  the  Irish  Common  Law  Procedure  Act, 
1853  (1),  so  far  as  relates  to  actions  in  the  superior  common 
law  courts  in  Ireland,  and  provisions  in  most  respects 
similar  were  substituted  for  them  (2).  In  the  last-men- 
,tioned  statute  (3)  actions  for  copyhold  fines  are  omitted 
and  actions  upon  judgments,  statutes  staple  and  statutes 
merchant  are  added  to  the  number  of  actions  to  which 
the  limitation  of  twenty  years  is  attached.  Although 
there  was  no  statutable  limitation  in  England  with  respect 
to  specialties  before  the  Act  3  &  4  Wm.  IV.  c.  42,  in 
Ireland  a  statute  was   passed  as  early  as  the  reign  of 


(1)  16  &  17  Tict.  c.  113. 

(2)  Ss.  20-23. 

(3)  16  &  17  Vict.  c.  113,  s.  20. 


144  STATUTES  OF  LIMITATIONS. 

Pabt  II.  George  I.  (1)  relating  to  specialties  and  redemption 
.  '  suits.  The  eflfect  of  this  statute  was  to  make  the  pre- 
sumption of  payment  arising  from  the  lapse  of  twenty 
years  without  part  payment  or  acknowledgment  an  abso- 
lute statutable  bar  to  actions  at  law  and  suits  in  equity 
for  the  recovery  of  all  debts  in  the  nature  of  specialties 
including  judgment  debts.  This  Act  seems  to  have  been 
treated  as  superseded  by  3  &  4  Wm.  IV.  c.  27  and  Pigot's 
Act ;  and  by  7  &  8  Vict.  c.  90,  s.  39,  it  was  enacted  that 
the  "  said  later  Acts  "  (meaning  the  Acts  3  &  4  Wm.  IV. 
c.  21  y  and  Figot's  Act)  were  and  should  be  deemed  to  be  a 
repeal  of  8  Geo.  I.  c.  4,  Ir.  The  sections  of  the  repealed 
Act  8  Geo.  I.  c.  4,  Ir.,  relating  to  specialties  were  for  a 
second  time  expressly  repealed  by  the  Irish  Common 
Law  Procedure  Act^  1853. 
What  Almost  all  the  cases  of  personal  actions  for  the  recovery 

within  3  &  ^^  money,  which  had  not  been  provided  for  by  the  statute 
^  IL'  ^^'     o{  James  I.,  are  included  in  sect.  3  of  3  &  4  Wm.  IV.  c.  42, 

c  27  8  42  • 

3  &  4  '     '  sect.  8  of  37  &  38  Vict.  c.  57,  or  sect.  42  of  3  &  4  Wm.  IV. 

0^42^8. 3  ^'  ^^*  T^^s  i^  *^®  words  "  bond  or  other  specialty  "  in 
•nd37&38  scct.  3  of  3  &  4  Wm.  IV.  c.  42,  are  included  all  specialties 
a/g/  ^'  **  '  from  the  highest  to  the  lowest,  and  therefore  the  liability 
of  a  shareholder  under  a  deed  of  settlement  for  his  propor- 
tion of  the  losses  of  the  company  was  held  to  be  within  that 
section,  because  such  liability  arose  from  an  agreement 
under  seal  (2) ;  and  the  same  section  would  apply  to  all 
actions  grounded  upon  a  statute  or  charter  which  are  not 
brought  within  the  provisions  of  the  statute  of  James  I. 
in  the  manner  stated  in  the  first  chapter.  An  action  for 
a  mandamuSy  however,  as  seen  above  (3),  is  not  included 
in  any  statute.  In  an  action  brought  in  England  on  a 
bond  executed  in  India,  it  has  been  held  that,  although 
in  India  there  is  no  difference  as  regards  the  period  of 
limitation  between  specialty  debts  and  simple  contract 

.1)  8  G.  I.  c.  4,  Ir. 

^2)  Be  Fortsmouth  Banking  Co,,  L.  B.  2  Eq.  167. 

;3)  P.  13.  Ward  v.  Lowndes,  1  E.  &  E.  940,  956 ;  29  L.  J.  Q.  B.  40. 
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debts,  yet  such  an  action  in  England  is  governed  by    Part  ii. 
3  &  4  Wm.  IV.  c.  42,  and  the  period  of  limitation  is      ^!!ll" 
twenty  years  (1). 

The  Acts  3  &  4  Wm.  IV.  c.  27,  and  37  &  38  Vict.  Cases 
c.  57,  relate  for  the  most  part  to  the  recovery  of  land,  but  ^^^^^ 
the  8th  section  of  37  &  38  Vict.  c.  57,  and  the  42nd  section  w.  ly. 
of  3  &  4  Wm.  IV.  c.  27,  are  concerned  with  the  recovery  sg  vict.  c. 
not  of  land  but  money  (2),  and  it  is  necessary  to  mention  ^i^l"^ 
them  in  this  chapter  because  some  of  their  provisions  w.  iv. 
conflict  with  those  of  the  3rd  section  of  3  &  4  Wm.  IV.  ^*  *^' 
c  42.     This  inconsistency  arises  from  the  fact  that  a 
sum  of  money  charged  on  land  may  at  the  same  time  be 
secured  by  a  covenant  or  other  specialty. 

As  the  time  of  limitation  of  3  &  4  Wm.  IV.  c.  42,  s.  3, 
and  37  &  38  Vict.  c.  57,  s.  8,  is  different,  it  is  important 
to  consider  the  bearing  of  the  two  enactments  upon  one 
another.    This  question  is  discussed  below  (3). 

With  respect  to  arrears  of  rent  and  interest,  the  time  Arrears  of 
limited  by  3  &  4  Wm.  IV.  c.  42,  s.  3,  and  c.  27,  s.  42,  is  [^m""^ 
also  widely  different,  and  the  question  has  arisen  in 
various  cases  which  enactment  is  to  prevail.  This  ques- 
tion is  also  discussed  below  (4),  and  the  general  result 
will  be  found  to  be  that  every  remedy  for  the  recovery 
of  rent  or  interest  upon  money  charged  on  land  is  within 
the  words  of  sect.  42  of  3  &  4  Wm.  IV.  c.  27,  but  that  those 
remedies  which  are  enumerated  in  sect.  3  of  3  &  4  Wm.  IV. 
c.  42,  are  excepted  out  of  the  operation  of  the  former 
enactment. 

By  sect.  3  of  3  &  4  Wm.  IV.  c.  42  a  limitation  is  pro-  Penai 
vided  for  actions  brought  to  recover  statutory  penalties  **^**®^' 
by  the  party  grieved.    The  effect  of  this  provision  will 
be  discussed  in  a  later  part  of  this  work,  when  the  whole 
subject  of  penal  actions  is  considered  (5). 


(1)  The  AUtance  Bank  of  Simla  v.  Carey,  6  C.  P.  D.  429. 

(2)  Doe  d.  Jones  v.  WiUiame,  6  A  &  E.  296. 

3)  Part  UL  Chap.  I. 

4)  Part  III.  Chap.  IV. 
(5)  Part  VI. 
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CHAPTER  11. 

VTHEN  THE  TIME  BEGINS  TO  BUN. 

Pabt  il  The  point  from  which  the  time  limited  by  3  &  4  Wm.  IV. 
^^°'  c.  42  is  to  be  calculated  is  the  same  as  that  fixed  by  the 
Same  rules  statute  of  James  I.  with  respect  to  actions  thereby  limited, 
asunder*  namely,  the  accrual  of  "the  cause  of  action  or  suit," 
the  statute  ^^^(j  ^he  Same  rules  must  therefore  be  applied  to  ascer- 
tain the  commencement  of  the  time  in  each  particular 
case  under  both  statutes  (1).  Thus  in  the  case  of  a 
covenant  or  a  bond  the  time  runs,  not  from  the  date  of 
the  instrument,  but  from  the  breach  of  the  covenant  or 
of  the  condition  of  the  bond ;  for  instance,  in  the  case  of 
a  post  obit  bond,  the  time  does  not  begin  to  run  till 
the  death  occurs  upon  which  the  money  becomes  pay- 
able (2).  Where  a  surety  covenanted  jointly  with  the 
mortgagor  and  also  separately  to  pay  on  demand  the 
mortgage  debt  with  interest,  Chitty,  J.,  held  that  in  the 
case  of  the  surety  a  demand  was  necessary,  and  that  time 
did  not  run  in  his  favour  till  after  demand  made  (3). 
Where  there  are  successive  breaches,  as,  for  instance, 
in  the  case  of  non-payment  of  an  annuity  secured 
by  bond  or  covenant,  a  fresh  cause  of  action  arises 
upon  each  breach,  so  that  time  may  be  a  bar  to  the 
remedy  on  earlier  breaches  without  affecting  the  remedy 

(1)  See  Part  I.  Chap.  II. 

(2)  Tuckey  v.  Eawkim^  4  C.  B.  666 ;  Barber  v.  Shore^  1  Jebb  &  S. 
610 ;  Oilman  v.  Chute,  11  Jr.  L.  R.  442  ;  Kennedy  v.  Whaley,  12  Ir, 
L.  B.  64. 

(3)  In  re  Brown,    Brown  v.  Brown,  37  Sol.  Jo.  354. 
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on  subsequent  ones  (1) ;  and  where  the  breach  is  a  con-  Pam  n. 
tinning  breach,  a  fresh  cause  of  action  arises  at  every  °jjf* 
moment  of  the  time  during  which  the  breach  con- 
tinues (2).  Where,  therefore,  a  tenant  covenants  to 
keep  premises  in  repair  and  neglects  to  do  so,  the  lessor 
will  have  a  right  of  action  on  which  the  statute  is  not 
operating  as  long  as  the  premises  continue  out  of  rep€Lir, 
however  long  that  period  may  be ;  and  this  will  be  the 
case  even  though  the  original  breach  is  the  entire 
destruction  of  the  premises  the  subject-matter  of  the 
covenant,  so  that  the  lessor  thereupon  becomes  entitled 
to  recover  damages  for  the  total  amount  of  injury  sus- 
tainable by  the  breach  of  the  covenant  (3).  When  on 
the  sale  of  property  the  vendor  covenants  that  he  has  a 
good  title  to  transfer,  while  in  fact  he  has  not  a  good 
title,  there  is  a  breach  of  such  covenant  at  the  time  of 
the  sale;  and  there'  is  no  fresh  or  continuing  breach 
when  the  purchaser  is  damaged  by  the  title  proving  to 
be  defective,  or  while  he  holds  the  property  under  such 
defective  title  (4).  When  transferors  of  shares  were, 
imder  the  company's  deed  of  settlement,  released  from 
all  liabilities  subsequently  to  the  transfer,  but  remained 
liable  for  their  proportion  of  losses  sustained  by  the 
company  up  to  the  time  of  transfer,  it. was  contended 
that  time  began  to  run  from  the  date  of  the  winding-up 
order  on  the  ground  that  no  loss,  had  been  previously 
ascertained,  and  that  therefore  no  liability  to  contribute 
.had  before  arisen  ;  but  it  was  held  that  time  began  to  run 
from  the  date  of  the  transfer  (5). 

(1)  Sanders  v.  Coward,  15  M.  &  W.  48 ;  AvnoU  v.  Holden,  18 
Q.  B.  593.  And  see  Manning  v.  Fhelps,  10  Ex.  69 ;  Blair  v.  Ormond, 
17  Q.  B.  423. 

(2)  Maddock  v.  MdlhU,  12  Ir.  C.  L.  R.  173 ;  in  error,  193,  %b. ;  Spoor 
V.  Green,  L.  B.  9  Exch.  99 ;  43  L.  J.  Exch.  67. 

(3)  Maddock  v.  Mallett,  12  Ir.  C.  L.  R.  173 ;  in  error,  193,  ib. ; 
Morrogh  v.  AUeyne,  7  Ir.  R.  Eq.  487. 

r4)  Spoor  V.  Green,  L.  R.  9  Exch.  99  ;  43  L.  J.  Exch.  57. 
(5)  lie  Portsmouth  Banking  Co,,  Helby%  Stoke8\  and  Horsetfa 
Cases,  L.  B.  2  Eq.  167. 

L  2 
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Pabt  ji.  The  6th  section  of  3  &  4  Wm.  IV.  c.  42  (1)  provides 
'  that  "  if  in  any  of  the  said  actions  judgment  be  given 
%t\\  ^^^  ^^^  plaintifiF,  and  the  same  be  reversed  in  error,  or  a 
f.  42, 6.  G.  verdict  pass  for  the  plaintiff,  and  upon  matter  alleged  in 
arrest  of  judgment,  the  judgment  be  given  against  the 
plaintiff  that  he  take  -nothing  by  his  plaint,  writ  or  bill 
.  •  .  .  then  in  all  such  cases  the  party  plaintiff,  his 
executors  or  administrators,  as  the  case  shall  require, 
may  commence  a  new  action  or  suit  from  time  to  time 
within  a  year  after  such  judgment  reversed  or  such  judg- 
ment given  against  the  plaintiff  .  .  •  and  not  after."  The 
equitable  construction  put  upon  the  corresponding  sec- 
tion of  the  statute  of  Jcunes  (2)  has  been  extended  to 
this  section*  Thus  where  an  action  on  a  bond  abated 
with  the  death  of  the  defendant,  and  no  personal  repre- 
sentative was  appointed  for  twenty  years,  it  was  held  that 
a  fresh  action  on  the  bond  might  be  maintained  against 
the  administrator  if  commenced  within  a  reasonable  time 
after  his  appointment  (3).  And  although  now  (4)  an 
action  does  not  abate  by  the  death  either  of  plaintiff  or 
defendant,  if  the  cause  of  action  survives,  yet  a  fresh 
action  can  still  be  commenced  after  the  death  of  a  plain- 
tiff or  defendant  by  or  against  his  personal  represen- 
tatives, and  it  is  not  necessary  (5)  to  resort  to  the 
remedies  provided  by  E.  S.  C,  1883,  0.  xvii. 

(1)  See  51  &  52  Vict  c.  b""^ 

(2)  21  Jac.  I.  c.  16,  B.  4. 

(3)  Sturgis  v.  Darell,  4  H;  &  N.  622 ;  28  L.  J.  Exch.  366 ;  6  H. 
A  N.  120 ;  29  L.  J.  Exch.  472.    See  ante,  p.  51. 

(4)  R.  S.  C.  1883,  0.  XVII. 

(5)  Swindell  v.  Bulkdey,  18  Q.  B.  D.  250. 
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CHAPTER  III. 

DISABILITY. 

It  is  enacted  by  sect.  4  of  3  &  4  Wm.  IV.  c.  42  as  follows : —    p^Rt  h 

CH    111 

"If  any  person  or  persons  that  is  or  are- or  shall  be       J ' 

entitled  to  any  snch  action  or  suit,  or  to  such  scire  facias  L^jy 
is  or  are  or  shall  be  at  the  time  of  any  such  cause  of  c  42, ».  4. 
action  accrued^within  the  age  of  twenty-one  years,  feme 
covert,  lum  compos  mentis,  or  beyond  the  seas,  then  such 
person  or  persons  shall  be  at  liberty  to  bring  the  same 
actions,  so  as  they  commence  the  same  within  such  times 
after  their  coming  to  or  being  of  full  age,  discovert,  of 
sound  memory,  or  returned  from  beyond  the  seas,  as 
other  persons  having  no  such  impediment  should,  accord- 
ing to  the  provisions  of  this  Act,  have  done^  and  if  any 
person  or  persons  against  whom  there  shall  be  any  such 
cause  of  action  is  or  are  or  shall  be  at  the  time  such 
cause  of  action  accrued  beyond  the  seas,  then  the  person 
or  persons  entitled  to  any  such  cause  of  action  shall  be 
at  liberty  to  bring  the  same  against  such  person  or 
persons,  within  such  times  as  are*  before  limited,  after  the 
return  of  such  person  or  persons  from  beyond  the  seas." 

On  comparing  this  section  with  the  7th  section  of 
the  statute  of  21  James  I.  c.  16,  and  the  19th  section 
of  4  &  5  Anne,  c.  3  (1),  it  appears  that  it  provides  for 
the  same  cases  of  disability  as  those  two  sections, 
except  that  no  allowance  is  made  for  the  imprisonment  ^o  faring 
of  the  person  entitled  to  the  action;    this  allowance  pnaonment 

of  plaintiff. 
(1)  Also  called  c.  16. 
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Pabt  II.  under  the  statute  of  James^  as  well  as  the  allowance 
^!!l!!.^'  under  both  the  statute  of  James  and  3  &  4  Wm.  IV. 
c.  42  for  absence  beyond  seas  of  the  person  entitled  to 
the  action^  has,  as  seen  above,  been  taken  away  by 
^  the  Mercantile  Law  Amendment  Act  (1),  so  that  the 
law  with  respect  to  disabilities  stands  on  the  same 
^°J?  "^bi^*  footing  with  regard  to  the  classes  of  actions  comprised 
as  under  in  both  the  statutes ;  and  the  principles  laid  down  in 
of  Jame"*^  a  former  chapter  (2)  respecting  the  disabilities  under 
the  statute  of  James  apply  equally  to  disabilities  under 
the  statute  of  3  &  4  Wm.  IV.  c.  42.  It  will  therefore  be 
sufficient  to  recapitulate,  without  discussion,  the  conclu- 
sions arrived  at  in  that  chapter.  These  are  as  follows : — 
(a)  The  plaintiff  during  the  disability  can  none  the  less 
bring  his  action,  (h)  The  plaintiff's  ignorance  of  the 
defendant's  return  from  beyond  seas  does  not  prevent 
the  time  running,  (c)  The  provision  made  for  the 
person  liable  being  beyond  seas  applies  to  the  case  of  a 
foreigner  who  has  never  been  in  England,  and  also  {d) 
to  the  case  of  a  cause  of  action  arising  abroad  even 
between  two  foreigners,  although  the  remedy  may  be 
barred  in  the  country  where  the  cause  of  action  arose, 
provided  the  liability  be  not  actually  extinguished  by 
the  law  of  that  country,  (e)  In  the  event  of  one  of 
several  persons  entitled  to  an  action  being  under  dis- 
ability, and  it  being  impossible  for  the  rest  to  sue  in  his 
name,  time  would  probably  be  held  not  to  run  against 
any  until  the  disability  had  ceased.  (/)  By  the  11th 
section  of  the  Mercantile  Law  Amendment  Act  the 
absence  beyond  seas  of  one  of  several  co-debtors  does 
not  prevent  the  time  running  in  favour  of  the  others ; 
but  {g)  where  the  cause  of  action  is  not  a  debt  it  would 
seem  that  until  the  return  of  the  party  liable  from 
beyond  seas,  time  would  not  run  in  favour  of  the  other 


{: 


1)  See  p.  55. 

2)  Part  I.  Chap.  m. 
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persons  jointly  liable ;  and  Qh)  in  the  case  of  such  party  ^^m  ii. 
dying  abroad,  the  time  would  probably  be  held  to  run  in  ^°' '"' 
favour  of  the  survivors  from  his  death.  {%)  In  the  case 
of  successive  disabilities  in  the  same  person — one  super- 
vening before  the  other  is  removed — ^time  does  not  begin 
to  run  till  the  last  disability  is  removed,  {j)  If  a 
person  entitled  to  an  action  dies  under  disability^  his 
representatives  have  a  right  of  action,  although  the 
period  of  limitation  has  elapsed  during  his  life;  and 
ijc)  the  better  opinion  seems  to  be  that  such  right  is 
also  limited  by  the  statute.  If  the  representatives  are 
executors,  the  time  would  run  against  them  from  the 
death  of  the  testator ;  but  if  administrators,  it  is  an  open 
question  whether  the  time  would  run  from  the  death  of 
the  intestate  or  the  grant  of  administration;  but  (Z) 
where  the  disability  of  an  executor  supervenes  upon  the 
disability  of  the  testator,  the  better  opinion  would  seem 
to  be  that  time  would  not  run  till  the  cessation  of  the 
executor's  disability,  {m)  If  a  person  liable  to  an 
action  dies  beyond  the  seas,  his  representatives  are  liable, 
although  the  period  of  limitation  has  elapsed  during  his 
life,  and  (n)  time  runs  in  their  favour  not  from  his 
death  but  from  the  grant  of  administration  or  the  time 
when  the  executor  proves  or  acts  before  proving,  (o) 
If,  however,  at  the  time  of  the  death  the  executor  is 
absent  beyond  the  seas,  time  will  not  run  until  he  has 
both  returned  home  and  either  acted  in  England  or 
proved  the  will. 

The  meaning  of  "  beyond  seas  "  both  in  the  statute  of  What 
James  and  in  3  &  4  Wm.  lY.  c.  42,  is,  as  before  men-  beyond 


tioned  (1),  defined  by  the  7th  section  of  the  latter 
statute,  so  that  now  Ireland,  the  Isle  of  Man,  and  the 
Channel  Islands  are  not  reckoned  as  beyond  seas. 

Coverture,  since  the  1st  January,  1883,  when  the  Coyerture. 
3farried  Women's  Property  Act,  1882,  came  into  opera- 

(1)  Page  57. 


152  STATUTES  OF  LIMITATIONS, 

Part  ii.    tion,  is  HO  longer  a  disability^  and  time  will  run  against 

c«Lni.     ^   married  woman  from  the   accrual  of  the  cause  of 

action  (1);   in  the  case  of  women  married  before  th& 

1st  January,  1883,  if  the  cause  of  action  accrued  before 

the  1st  January,  1883,  time  will  run  from  that  date. 

(1)  45  &  46  Vict.  c.  76,  s.  1,  sub-s.  2.    Lowe  v.  Fox,  15  Q.  B.  D» 
667 ;  ITeWw  v.  Neat,  61  L.  T.  289 ;  32  W.  K  828. 
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CHAPTER  IV. 

ACKNOWLEDGMENTS  (3  &  4  WM.  IV.  0.  42,  8.  5). 

It  will  be  remembered  that,  in  interpreting  the  statute    Part  u. 
21  Jac.  I.  e.  16,  the  Courts  introduced  an  exception  in      IllL' 
those  cases  where  the  party  entitled  to  the  benefit  of  the 
statute  had  acknowledged  the  debt  or  paid  interest  or 
part  of  the  principal.    A  similar  exception  was  introduced 
by  the  legislature  itself  into  the  statute  3  &  4  Wm.  IV.  If^j^, 
c.  42,  the  5th  section  of  which  enacts  as  follows : —  c  42,  s.  5. 

"  If  any  acknowledgment  shall  have  been  made  either 
by  writing  signed  by  the  party  liable  by  virtue  of  such 
indenture,  specialty  or  recognizance,  or  his  agent,  or  by 
part  payment,  or  part  satisfaction,  on  account  of  any 
principal  or  interest  being  then  due  thereon,  it  shall 
and  may  be  lawful  for  the  person  or  persons  entitled  to 
such  actions,  to  bring  his  or  their  action  for  the  money 
remaining  unpaid,  and  so  acknowledged  to  be  due, 
within  twenty  years  after  such  acknowledgment  by 
writing  or  part  payment  or  part  satisfaction  as  afore- 
said, or  in  case  the  person  or  persons  entitled  to  such 
action  shall,  at  the  time  of  such  acknowledgment,  be 
under  such  disability  as  aforesaid,  or  the  party  making 
such  acknowledgment  be  at  the  time  of  making  the 
same  beyond  the  seas,  then  within  twenty  years  after 
such  disability  shall  have  ceased  as  aforesaid,  or  the 
party  shall  have  returned  from  beyond  seas,  as  the  case 
may  be ;  and  the  plaintiff  or  plaintiffs  in  any  such  action 
on  any  indenture,  specialty  or  recognizance  may  by  way 
of  replication  state  such  acknowledgment,  and  that  such 


154  STATUTES  OF  LIMITATIONS. 

Past  II.  action  was  brought  within  the  time  aforesaid,  in  answer 
^fliJ'  to  a  plea  of  this  statute." 
^"v  w  ^^^®  section  does  not  give  effect  to  an  acknowledgment 
section.  or  part  payment  in  all  cases  for  which  a  limitation  is 
provided  by  the  third  section,  as  it  is  in  terms  limited 
to  the  cases  of  actions  brought  on  indentures  of  demise, 
specialties  or  recognizances,  being  those  actions  to  which 
the  limitation  of  twenty  years  is  attached.  Nor  does 
any  other  statute  provide  for  the  cases  omitted ;  and  in 
all  such  cases,  therefore,  it  seems  that  an  acknowledg- 
ment can  have  no  effect  in  keeping  alive  the  right  of 
action,  unless,  by  the  principle  adopted  in  the  construc- 
tion of  the  statute  of  James,  it  should  be  held  in  the  case 
of  an  action  for  a  copyhold  fine  or  an  award  when  the 
submission  is  not  under  seal,  that  from  an  acknowledg- 
ment such  a  promise  could  be  implied  as  would  be  a' new 
cause  of  action.  It  does  not  follow  that  in  every  case 
where  a  right  of  action  exists  founded  on  an  indenture, 
specialty  or  recognizance,  the  time  for  bringing  such 
actions  will  be  extended  by  the  making  of  an  acknow* 
ledgment,  as  under  the  fifth  section  a  sum  must  be 
acknowledged  to  be  due,  and  this  can  only  be  the  case 
where  the  sum  to  be  recovered  is  a  definite  sum,  and  not 
where  it  is  to  be  recovered  by  way  of  unliquidated 
damages.  Thus  where  a  bond  was  conditioned  for  the 
replacing  by  a  certain  time  of  stock  which  the  plaintiff 
had  sold  out  for  the  defendant's  benefit,  and  for  the 
payment  in  the  meantime  of  such  sums  as  would  be 
equal  to  the  dividends  of  the  stock,  a  payment  on  account 
of  such  last-mentioned  sum  was  held  not  to  have  the 
effect  of  keeping  alive  the  right  of  action  for  not  replac- 
ing the  stock,  as  the  damages  recoverable  for  such  breach 
were  unliquidated  (1). 
Ackaow-  The  fifth  section  puts  an  acknowledgment  by  an  agent 
by  agent.     ^^  ^^  ^sjnB  footiug  with  ouc  made  by  the  party  liable 

(1)  Blair  v.  Ormond,  17  Q.  B.  423,  436 ;  and  see  above,  p.  105. 
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himself,  and  in  Forsyth  y.  Bristowe  (1)  it  was  held  that    Part  u. 
where  a  mortgagor  assigned  the  equity  of  redemption  and         ' 
the  assignee  paid  interest  on  the  mortgage,  the  latter 
was  an  agent  of  the  mortgagor  to  save  the  limitation  of 
the  statute. 

It  has  never  been  seriously  doubted  (2)  but  that  an  Payment, 
acknowledgment  by  payment  must,  like  an  acknowledg- 
ment in  writing,  be  made  by  the  party  liable,  or  his 
agent.  Where  in  a  suit  (3)  for  partnership  accounts  a 
receiver  was  appointed,  and  made  payments  to  the 
plaintiffs  on  account  of  a  debt  due  to  them  from  one  of 
the  defendants  under  a  covenant  in  a  partnership  deed, 
but  such  payments  were  not  authorised  by  the  terms  of 
his  appointment,  nor  was  it  proved  that  the  defendant 
sanctioned  their  being  made,  it  was  held  that  the  receiver 
was  not  the  agent  of  the  defendant  for  the  purpose  of 
making  the  payments,  and  that  the  payments  did  not  pre- 
vent the  operation  of  the  statute.  Nothing  was  said  as  to 
what  would  have  been  the  effect  in  case  the  receiver  had 
been  authorised  by  the  Court  to  make  the  payments 
relied  on. 

It  has  been  decided,  as  before  seen  (4),  that  an  acknow- 
ledgment, in  order  to  be  sufficient  to  take  a  debt  out  of 
the  statute  of  James,  must  be  such  as  would  amount  to  a 
new  promise  to  pay,  and  the  question  naturally  arose  on 
the  construction  of  the  present  section,  whether  the 
acknowledgment  required  by  it  must  be  of  the  same 
nature,  or  whether  any  admission  of  the  existence  of  the 
debt  was  sufficient,  and  whether  it  was  necessary  that 
such  admission  should  be  made  to  the  party  entitled  or 
his  agent.     These  questions,  after  being  raised  but  not 


(1)  8  Exch.  716 ;  22  L.  J.  Exch.  255 ;  see  Bibh  v.  Walker,  37  Sol. 
Jo.  355 ;  94  L.  T.  (newspaper)  484. 

(2)  See  Fiynyih  v.  BriUowe,  8  Exch.  722 ;  Eoddam  v.  MorUy, 
1  De  O.  &  J.  6;  Coope  v.  Cresnvdl,  L.  R.  2  Cb.  124. 

(3)  WhtUey  V.  Loive,  25  Beav.  421 ;  2  De  G.  &  J.  704. 

(4)  See  p.  68. 
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Part  II. 

CU.  IV. 


Admissions 
in  bank- 
ruptcy. 


determined  on  two  other  occasions  (1),  were  for  the  first 
time  decided  in  Hoodie  v.  Bannister  (2),  in  which 
Kindersley,  V.-C,  laid  down  that  a  promise  was  unne- 
cessary^ and  that  any  admission,  even  one  made  to  a 
stranger,  was  sufficient ;  he  therefore  held  in  that  case 
that  an  admission,  in  the  answer  of  an  executrix  in  an 
administration  suit  instituted  by  a  residuary  legatee,  of  a 
debt  due  to  a  creditor  preyented  the  statute  from  barring 
the  creditor's  claim  when  brought  in  under  the  decree. 
In  fact,  the  effect  of  an  acknowledgment  under  this 
statute  differs  entirely  in  its  nature  from  that  of  an 
acknowledgment  which  takes  cases  out  of  the  statute  of 
James.  In  the  latter  case  the  acknowledgment  operates 
as  being  a  new  promise  of  the  same  nature  as  and  sup- 
porting the  promise  declared  upon  (3).  In  cases  arising 
under  3  &  4  Wm.  IV.  c.  42,  the  acknowledgment  cannot 
operate  as  a  new  promise,  for  a  promise  by  specialty 
cannot  be  supported  by  a  promise  not  by  specialty  or 
by  any  implication  of  a  promise  from  a  payment  on 
account,  and  its  real  effect  is  to  give  a  further  time 
during  which  the  action  on  the  specialty  can  be 
brought. 

The  questions  regarding  the  sufficiency  as  acknow- 
ledgments of  admissions  made  by  a  bankrupt  in  his 
statement  of  accounts  or  in  his  examination  have  been 
already  discussed  in  the  case  of  simple  contract  debts  (4), 
and  in  cases  falling  under  3  &  4  Wm.  IV.  c.  27,  s.  40  (now 
37  &  38  Vict.  c.  57,  s.  8)  will  be  found  discussed  below  (5). 
It  will  be  seen  that  the  conclusion  arrived  at  in  the  last- 
named  cases  is  that  such  admissions  are  in  themselves 
sufficient  to  satisfy  the  requirements  of  that  statute,  and 


(1)  HowcuU  V.  Bonser,  3  Exch.  491 ;  Forsyth  v.  Bristowe,  8  Excb. 
716;  22  L.  J.  Exch.  255. 

(2)  4  Drew.  432 ;  28  L.  J.  Ch.  881. 

(3)  See  above,  pp.  67-69,  and  chapter  on  Pleading,  Fart  VIII. 
Ch.  I. 

(4)  Pp.  101, 102. 

(5)  Part  III.  Ch.  V. 
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are  good  as  acknowledgments  in  eyery  case  to  prevent  Part  ii. 
its  operating  as  a  bar,  except  where  it  is  set  up  in  the  ^°'  ^^' 
bankruptcy  by  the  trustee  or  the  other  creditors.  All 
the  reasoning  in  that  chapter  in  favour  of  the  sufficiency 
of  such  acknowledgments  applies  with  equal  force  here ; 
and  in  addition,  as  under  3  &  4  Wm.  IV.  c.  42  the 
acknowledgment  need  not  be  made  to  the  person  entitled 
or  his  agent,  the  objection  that  such  admissions  are  only 
made  to  a  stranger  is  of  no  force ;  but  the  consequence  of 
not  allowing  the  acknowledgment  to  prevail  against  the 
trustee  or  other  creditors  will,  under  3  &  4  Wm.  IV.  c.  42, 
under  which  there  are  no  questions  as  to  charges  on  land, 
render  any  such  acknowledgment  practically  nugatory, 
except  where  the  bankruptcy  is  annulled. 

With  respect  to  acknowledgments  by  part  payment,  Acknow- 
every  payment  oi  principal  is  not  necessarily  an  acknow-  |,y  p^t 
lodgment  that  more  is  due  (1) ;  and  the  rules  for  deter-  payment, 
mining  whether  a  payment  has  that  effect,  and  also  on  proved. 
account  of  what  debt  it  is  made,  are  the  same  as  those 
laid  down  in  a  former  chapter  (2)  as  to  actions  governed 
by  the  statute  of  James.    With  respect  to  the  fact  of 
payment  the  ordinary  rules  of  evidence  apply,  but  the 
3rd  section  of  Lord  Tenterden's  Act  has  no  application  to 
debts  governed  by  3  &  4  Wm.  IV.  c.  42,  and  consequently 
indorsements,  on  the  bond  or  other  specialty,  of  payments 
made  before  the  period  of  limitation  has  elapsed  are, 
after  the  death  of  the  person  making  them,  admissible  in 
evidence  as  proof  of  such  payments  (3).    If  such  indorse- 
ments bear  no  date,  their  date  must  be  proved  aliwnde ; 
if  they  bear  date,  that  fact  is,  it  seems,  evidence  to  go 
to  the  jury,  but  not  conclusive  evidence  that  they  were 
made  at  the  time  they  purport  to  be  made.    On  this 


(1)  AMin  ▼.  Le$,  44  L.  J.  Ch.  174,  376. 

(2)  Part  I.  ©i.  Y-    See  QUadow  v.  Atkin,  1  C.  &  M.  410. 

(3)  See  abov^,  p.  121.    Searh  v.  Lord  Barrington,  2  Str.  826 
3  Brown's  P.  C.  593.    See  Oleadotv  v.  Atkiriy  1  C.  &  M.  421 ;  Turner 
V.  CWap,  2  Str.  827 ;  Smith  v.  Battens,  1  Moo.  &  B.  341. 
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VaxsTL    latter  point  a  different  opinion  is  expressed  in  Taylor 
^'  ^'     on  Evidence  (1) ;  but  the  view  here  given  seems  to  be 
fully  borne  out  by  the  judgment  of  Turner,  L.J.,  in 
Briggs  v.  Wikon  (2). 

The  5th  section  of  3  &  4  Wm.  lY.  c.  42  refers  only  in 
words  to  cases  where  there  is  a  single  person  liable  to 
pay,  but  it  has  never  been  questioned  that  it  extends 
equally  to  cases  where  several  persons  are  so  liable;  and 
Kffect  of  hence,  questions  necessarily  arose  as  to  the  effect  of  an 
ledgment  acknowledgment  or  payment  by  one  of  such  persons.  In 
^rlAtfT^  JBocWaw  v.  Morley  (3),  decided  by  Cranworth,  L.O.,  with 
the  assistance  of  Williams  and  Crowder,  JJ.,  overruling 
the  decision  of  Wood,  V.-O.  (4),  the  question  was  whether 
the  payment  of  interest  on  a  bond  by  a  devisee  for  life  of 
the  real  estate  of  the  bond  debtor  took  the  bond  debt  out 
of  the  statute,  as  against  a  devisee  in  remainder.  This 
case  was  decided  on  the  wording  of  3  &  4  Wm.  lY.  c.  42, 
and  without  reference  to  the  cases  which  arose  on  the 
similar  points  under  the  statute  of  James,  the  different 
nature  of  acknowledgments  of  debts  governed  by  that 
statute  rendering  such  cases  inapplicable  (5),  and  it  was 
held  that  the  successive  devisees  were  persons  liable  by 
virtue  of  the  bond,  and  that  the  payment  by  the  devisee 
for  life  kept  the  action  alive  against  the  devisees  in 
remainder.  Westbury,  L.C.  (6),  spoke  of  this  decision 
as  depending  on  the  relationship  of  a  devisee  for  life  and 
a  devisee  in  remainder  of  the  same  land;  but  though 
Lord  Cranworth  certainly  took  this  relationship  into 
consideration,  yet  the  reasoning  in  the  judgments  clearly 

(1)  8th  ed.  p.  610. 
^    (2)  6  De  G.  M.  &  G.  20.    See  Olynn  v.  Bank  of  England,  2  Ves. 
Sen.  38  ;  Bose  v.  Bryant,  2  Campb.  321 ;  Oule  v.  Capem,  1  A.  &  E. 
102 ;  Smith  v.  Battens,  1  Moo.  &  B.  341 ;  Newbould  v.  Smith,  29 
Ch.  D.  882. 

;3)  1  De  G.  &  J.  1;  26  L.  J.  Ch.  438. 

4)  2  K.  &  J.  336. 

^5)  See  judgment  in   Ooope   y.   Oresswdl,    L.    E.    2    Eq.    120; 
35  L.  J.  Ch.  506. 

(6)  See  judgment  in  Diehenwn  v.  TeasdaXe,  1  De  G.  J.  &  S.  62« 
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applies  to  the  constrnction  of  the  5th  section  of  3  &  4    Pabt  li. 

Wm.  IV.  a  42  in  every  case,  whether  of  acknowledgment       1 '' 

or  part  payment,  where  more  than  one  person  is  liable  on 
the  specialty ;  and  it  was  accordingly  held  by  Kindersley, 
V.-C,  in  Coope  v.  Oresstvell  (1),  that  payment  by  an 
administrator  took  the  case  out  of  the  statute  as  against 
the  devisees.  This  decision  was,  however,  reversed  on 
appeal  by  Chelmsford,  L.C.  (2),  who,  following  Lord 
Westbury,  attempted  to  distinguish  the  case  before  him 
from  Boddam  v.  Morley,  but  in  the  whole  of  his  judgment 
dissented  from  the  grounds  of  the  judgment  in  the  latter 
case,  and  the  two  decisions  must  be  considered  incon- 
sistent with  one  another.  But  it  is  submitted  that  the 
reasoning  of  the  three  learned  judges  who  decided 
Boddam  v.  Morley  was  not  answered  by  Lord  Chelmsford 
as  reported,  and  Boddam  v.  Morley  has  since  been  followed 
in  preference  to  the  decision  of  Lord  Chelmsford  in 
Coope  V.  Cressfvell  by  Bacon,  V.-C.  (3),  by  Chitty,  J.  (4), 
and  Kay,  J.  (5). 

By  the  14th  section  of  the  Mercantile  Law  Amend-  i^  &"20 

,  Vict.  c.  97 

ment  Act  it  was  enacted  as  follows : —  s.  u. 

**In  reference  to  the  provisions  of  the  Acts  of  the 
twenty-first  year  of  the  reign  of  King  James  the  First, 
cap.  16,  s.  3,  and  of  the  Act  of  the  third  and  fourth  years  of 
the  reign  of  King  William  the  Fourth,  cap.  42,  s.  3,  and 
of  the  Act  of  the  sixteenth  and  seventeenth  years  of  the 
reign  of  her  present  Majesty,  cap.  113,  s.  20,  when  there 
shsJl  be  two  or  more  co-contractors  or  co-debtors,  whether 
bound  or  liable  jointly  only,  or  jointly  and  severally,  or 
executors  or  administrators  of  any  contractor,  no  such 
co-contractor  or  co-debtor,  executor  or  administrator 
shall  lose  the  benefit  of  the  said  enactments  or  any  of 

(1)  35  L.  J.  Ch.  496 ;  L.  R.  2  Eq.  106. 

(2)  L.  R.  2  Ch.  112;  36  L.  J.  Ch.  114. 

(3)  Fear$  v.  Laing,  L.  R.  12  Eq.  41. 

(4)  In  re  Hollingshead.  ffollingshead  v.  Webster,  37  Ch.  D.  651 ; 
DM  V.  Wdlhery  37  SoL  Jo.  355. 

(5)  Barclay  v.  Otwn,  60  L.  T.  220. 
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Part  ji.    them  SO  as  to  be  chargeable  in  respect  or  by  reason  only 
""U!*     of  payment  of  any  principal,  interest,  or  other  money  by 
any  other  or  others  of  such  co-contractors  or  co-debtors, 
executors  or  administrators  "  (1). 

This  section  of  the  Mercantile  Law  Amendment  Act 
does  not  appear  to  have  any  reference  to  cases  of  several 
persons  being  successively  liable,  and  does  not  affect  the 
decision  in  BoddamY,  Morley  (2),  and  the  law  still  is  that 
payment  by  a  devisee  will  keep  the  debt  alive  as  against 
the  remainderman,  for  devisee  and  remainderman  are  in 
no  sense  "jointly  "  liable,  and  are  not  "  co-debtors  **  (3). 
The  14th  section  of  the  Mercantile  Law  Amendment 
Act  does  not  mention  an  acknowledgment  in  writing, 
and  the  result  therefore  is  that  part  payment  or  payment 
of  interest  by  one  of  several  co-contractors  or  co-debtors 
affects  only  the  person  making  it,  but  an  acknowledgment 
in  writing  by  one  of  several  persons  jointly  or  jointly  and 
severally  liable  sets  the  action  free  altogether. 

It  will  be  noticed  that  sect.  14  of  the  Mercantile  Law 

Amendment  Act  does  not  affect  sect.  40    of  3  &  4 

Wm.  IV.  c.  27  (now  sect.  8  of  37  &  38  Vict.  c.  57)  (4). 

DiBabiiity        By  3  &  4  Wm.  IV.  c.  42,  s.  5,  express  provision  is 

at  the  time  made  for  the  case  of  persons  who  are  entitled  to  actions 

of  acknow-  , 

ledgment.  within  its  limitations  being  under  disability  at  the  time 
when  acknowledgment  by  payment  or  writing  is  made, 
and  also  for  the  case  of  the  person  who  makes  such 
acknowledgment  being  at  the  time  beyond  the  seas.  By 
the  10th  section  of  the  Mercantile  Law  Amendment 
Act  (5),  it  is  provided  that  no  plaintiff  shall  be  entitled 
to  any  extension  of  time  for  suing  by  reason  of  his  being 
absent  beyond  the  seas  when  the  cause  of  action  accrues. 
Although  this  section  in  terms  only  refers  to  the  case  of 

1)  See  Watson  v.  Woodman,  L.  R.  20  Eq.  721. 

2)  1  De  G.  &  J.  1 ;  26  L.  J.  Ch.  438. 

3)  See  In  re  EoUingshead,    HdUingzhead  v.  Webster,  37  Ch.  D.  657. 
J4)  See  post.  Part  III.  Ch.  V. 
(5)  19  &  20  Vict  c.  97. 
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such  absence  at  the  time  of  the  accrual  of  the  cause  of   Part  II. 
action,  it  would  probably  be  held  to  take  away  the  effect       — 
of  such  absence  at  the  time  of  an  acknowledgment  being 
made. 

No  provision  is  made  by  sect.  5  of  3  &  4  Wm.  IV.  c.  ^2 
for  the  case  of  any  person  liable  other  than  the  otke 
making  the  acknowledgment  being  beyond  seas  at  the 
time  such  acknowledgment  is  made  (1) ;  such  absence  can 
therefore  have  no  effect  to  prevent  the  time  running; 
but  if  the  person  making  the  acknowledgment  wete  at 
the  time  of  making  it  beyond  seas,  the  effect  of  the  5th 
section  was  that  the  action  was  set  free  altogether/ and 
time  would  not  run  till  his  return  either  against  him  or 
against  any  of  the  other  persons  liable  (2).  The' 11th  Mercantile 
section  of  the  Mercantile  Law  Amendment  Act  provides  Amend- 
that  in  the  case  of  joint  debtors  the  absence  of  any  of  ™«'^*  ^^^ 
them  beyond  seas  at  the  time  when  the  cause  of  action 
accrues  shall  not  extend  the  time  for  suing  any  of  the 
others  who  are  not  at  that  time  beyond  seas ;  and  this 
section  would  probably  be  held  to  extend  to  the  case 
where  one  of  several  joint  debtors  is  beyond  seas  at  the 
time  when  he  makes  the  acknowledgment,  as  well  as  ^to 
the  case  in  terms  mentioned  of  such  absence  at  the  time 
of  the  accrual  of  the  cause  of  action.  And,  if  this  be  so, 
the  absence  abroad  of  one  joint  debtor  at  the  time  of  his 
making  an  acknowledgment  will  not  have  any  effect  in 
prolonging  the  time  for  suing  any  other  person  liable. 

Assuming  this  to  be  the  correct  interpretation  of  the 
11th  section  of  the  Mercantile  Law  Amendment  Act, 
and  taking  that  section  along  with  the  5th  section  of 
3  &  4  Wm.  IV.  c.  42,  the  result  is  as  follows : — Sup- 
posing A.  and  B.  to  be  joint  debtors.  As  to  acknowledg- 
ments in  writing,  (i.)  A.  being  abroad  acknowledges,  B 
being  within  seas ;  then  time  runs  in  favour  of  A.  from 


(1)  See  Boddam  y.  Morley^  1  De  G.  &  J.  14. 

(2)  Boddam  v.  McrUy,  1  De  G.  &  J.  1,  10, 19. 
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Past  II.  his  retuniy  and  in  favour  of  B.  from  the  date  of  the 
^'  ^'  acknowledgment,  (ii.)  A.  being  within  seas  acknowledges, 
B.  being  abroad ;  the  time  runs  in  favour  of  both  from 
the  date  of  the  acknowledgment.  When  all  the  joint 
debtors  are  abroad  at  the  time  of  the  acknowledgment 
made,  the  11th  section  of  the  Mercantile  Law  Amend- 
ment Act  does  not  apply,  and  the  case  is  governed  by 
the  5th  section  of  3  &  4  Wm.  IV.  c.  42,  as  interpreted 
in  Rodiam  v.  Morley  (1)  ;  and  therefore  (iii.)  if,  A.  and  B. 
being  both  abroad,  A.  acknowledges,  time  runs  in  favour 
of  both  from  A.'s  return,  (iv.)  If  A.  and  B.,  being  both 
abroad,  give  a  joint  acknowledgment,  time,  it  seems,  does 
not  run  in  favour  of  either  till  both  have  returned. 

The  observations  which  have  been  made  concerning 
acknowledgments  in  writing  hold  good  with  respect  to 
part  payments  made  before  the  passing  of  the  Mercantile 
Law  Amendment  Act.  But  the  14th  section  of  that  Act 
has,  as  we  have  seen,  done  away  with  the  effect  of  a  part 
payment  by  one  joint  debtor  since  that  Act  in  binding 
any  other  party  jointly  liable. 

If  the  person  liable  makes  an  acknowledgment  abroad 
and  dies  without  returning,  the  principles  laid  down  in 
the  last  chapter  (2)  will  apply. 

(1)  1  De  G.  &  J.  1;  26  L.  J.  Gh.  438. 

(2)  Page  151. 
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PART    ni. 

THE  RECOVERY  OP  MONET  CHARGED 

UPON  LAND. 


CHAPTER  L 

ACTIONS  WITHIN  3  &  4  WM.  IV.  0.  27,  8.  40,  OR 

37  &  38  VICT.  c.  57,  s.  8. 

Befobe  the  passing  of  the  Act  3  &  4  Wm.  IV.  c.  27,    Part  iil 
there  was  no  limit  of  time  to  the  recovery  of  money      ^fll* 
charged  npon  land,  t.e.  so  far  as  it  was  claimed  out  of 
the  land.    The  fact  of  its  being  charged  did  not,  how-  Personal 
ever,  prevent  the  effect  of  the  statute  of  James  I.  in  fo^^onev 
limiting  such  personal  remedies  for  the  same  debt  as  fell  charged  oa 
within  its  provisions  (1).    This  would  occur,  for  instance, 
in  the  case  of  money  lent  upon  a  simple  deposit  of  title 
deeds,  or  on  a  mortgage  without  a  covenant  for  payment, 
or  in  the  case  of  an  action  against  the  executors  of  a 
debtor  for  a  simple  contract  debt  charged  on  his  lands 
by  his  will.    Such  actions  must  be  brought  within  the 
time  limited  for  recovering  simple  contract  debts. 

By  8  &  4  Wm.  IV.  c.  27,  s.  40,  actions  to  recover 
money  charged  on  land  were  required  to  be  brought 
within  twenty  years  from  the  time  when  the  right  to 
receive  the  same  accrued  to  some  persons  capable  of 

(1)  See  Toplis  v.  Baker,  2  Goz,  118,  123 ;  BrocMehurst  v.  Jessop, 
7  Sim.  438. 
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Pabt  III.   giving  a  discharge.    And  by  the  8th  section  of  37  &  38 

^"      Vict.  c.  57,  which  is  substituted  for  sect,  40  of  3  &  4 

Wm.  IV.  c.  27,  the  period  of  limitation  is  reduced  to 

twelve  years.     The  enactment  (37  &  38  Vict.  c.  57,  s.  8) 

is  as  follows : — 

37  k  38  '^  No  action  or  suit  or  other  proceeding  shall  be  brought 

^  ict.  c.  57,  ^  recover  any  sum  of  money  secured  by  any  mortgage, 
judgment,  or  lien,  or  otherwise  charged  upon  or  payable 
out  of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy, 
but  within  twelve  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the  same, 
unless  in  the  meantime  some  part  of  the  principal  money, 
or  some  interest  thereon,  shall  have  been  paid  or  some 
acknowledgment  of  the  right  thereto  shall  have  been 
given  in  writing  signed  by  the  person  by  whom  the  same 
shall  be  payable  or  his  agent  to  the  person  entitled 
thereto  or  his  agent ;  and  in  such  case  no  such  action  or 
suit  or  proceeding  shall  be  brought  but  within  twelve 
years  after  such  payment  or  acknowledgment,  or  the  last 
of  such  payments  or  acknowledgments  if  more  than  one 
was  given." 

The  40th  section  of  3  &  4  Wm.  IV.  c.  27  (now  the  8th 
section  of  37  &  38  Vict.  c.  57)  relates  only  to  the  re- 
covery of  money,  and  therefore  does  not  affect  any  pro- 
ceeding which  a  mortgagee  has  a  right  to  take  (or 
obtaimng  .possessionofjjbejland  itself  (1).    The  question 

Forecio-  more  than  once  arose  whether  foreclosure  suits  were  suits 
for  the  recovery  of  money  secured  by  mortgage  within 
3  &  4  Wm.  IV.  c.  27,  s.  40  (now  37  &  38  Vict.  c.  57,  s.  8), 
or  suits  for  the  recovery  of  land  within  the  2nd  section 
of  3  &  4  Wm.  IV.  c.  27  (now  sect.  1  of  37  &  38  Vict.  c.  57) 
and  the  24th  section  of  the  same  statute  (2).    But  it  is 

(1)  Doe  V.  Wmiams,  6  A.  &  E.  291,  296;  In  re  Canian's 
Estate,  29  L.  R.  Ir.  199. 

(2)  Dearman  v.  Wyche,  9  Sim.  570;  Du  Vigier  v.  Lee,  2  Hare,  326; 
Wrix(m  v.  Kizc,  3  D.  &  War.  104. 
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BOW  settled,  in  accordance  with  the  opinion  of  Lord  St.  I  ?abt  HI. 
Leonards,  when  Lord  Chancellor  of  Ireland  (1),  that  fore-.         ' 
closure  suits  are  suits  to  recoyer  land  (2). 

There  is  a  dictum  of  Littledale,  J.  (3),  that  "  The  40th 
section  "  (i,e.  of  3  &  4  Wm.  IV.  c.  27)  "  relates  to  actions 
brought  to  recover  the  money,  and  those  actions,  in  the 
case  of  mortgages,  are  either  on  the  coyenant  usually 
inserted  in  the  mortgage  deed  or  on  the  bond  which 
commonly  accompanies  it."  The  Act  3  &  4  Wm.  IV.  ^  &  4 
c.  27,  the  40th  section  of  which  limited  the  time  for  re-  c.  27,  s.  io, 
coyering  money  charged  on  land,  was  passed  on  the  24th  ^^^jy* 
July,  1833.  In  the  same  session  of  Parliament,  but  three  c.  42,  s.  3. 
weeks  later,  was  passed  the  Act!  3  &  4  Wm.  IV.  c,  42, 
the  3rd  section  of  which  limited  the  time  for  bringing 
actions  on  specialties.  The  period  of  limitation  prescribed 
by  both  enactments  was  twenty  years,  and  therefore  it 
was  of  no  practical  importance  to  consider  which  of  the 
two  sections  limited  the  right  to  recover.  No  express 
provision  was  made  in  the  40th  section  of  3  &  4  Wm.  IV. 
c.  27  for  the  disability  of  a  person  entitled,  and  therefore 
in  some  cases,  such  as  that  of  the  person  entitled  having 
been  absent  beyond  seas,  it  might  have  been  necessary 
to  deal  with  this  question.  But  it  is  believed  that  there 
is  no  reported  decision  on  the  point.  A  similar  question, 
however,  soon  arose  as  to  the  right  to  recover  arrears  of 
money  charged  on  land  which  were  also  secured  by 
covenant.  The  42nd  section  of  3  &  4  Wm.  IV.  c.  27  limited 
the  recovery  of  arrears  of  money  charged  on  land  to  six 
years.  The  wording  of  the  40th  and  42nd  sections  is 
very  similar,  and  the  same  reasoning  would  seem  to 
apply  in  dealing  with  cases  falling  within  3  &  4  Wm.  IV. 
<3L  42,  8.  3,  and  3  &  4  Wm.  IV.  c.  27,  s.  42.  In  the  latter 
class  of  cases  with  respect  to  the  right  to  recover  arrears 


8i 


L)  Wriacon  v.  Vize,  3  D.  &  War.  104. 

[2)  Healh  v.  Pugh,  6  Q.  B.  D.  345 ;  Pugh  v.  HeaOh  7  App.  Gas. 
235. 

(3)  Doe  V.  WiUiama,  5  A.  &  E.  296. 


166 


STATUTES  OF  LIMITATIONS. 


Part  III. 
cu.  I. 


Effect  of 
37^38 
Vict,  c  57, 
8.  8  on 
3&4 
W.IV. 
c.  42,  8.  3. 


Covenant 
in  mort- 
gage deed. 


Collateral 
bond  by 
sareties. 


it  was  decided,  after  some  conflict  of  authority,  that  the 
provisions  of  3  &  4  Wm.  IV.  c.  27,  s.  42  applied  to  the 
right  to  recover  arrears  out  of  the  land,  and  8  &  4 
Wm.  rV.  c.  42,  s.  3  to  actions  on  the  covenant  (!)• 
When  the  Eeal  Property  Limitation  Act,  1874  (2)  came 
into  operation,  the  period  of  limitation  for  the  recovery 
of  money  charged  on  land  or  rent  was  reduced  to  twelve 
years,  and  as  the  provisions  of  3  &  4  Wm.  IV.  c.  42,  s.  3 
remained  unaltered,  it  became  an  important  question 
whether  personal  actions  to  recover,  under  a  covenant  or 
other  specialty,  money  charged  on  land  must  be  brought 
within  twelve  years,  the  time  mentioned  in  the  8th 
section  of  the  Act  of  1874,  or  might  be  brought  at  any 
time  within  twenty  years,  the  period  of  limitation  pre- 
scribed for  actions  on  specialties  by  3  &  4  Wm.  IV. 
c.  42,  s.  3. 

It  was  decided  by  the  Court  of  Appeal  that  the  8th 
section  of  37  &  38  Vict.  c.  57  applies  to  an  action  on 
the  covenant  in  a  mortgage  deed  as  well  as  to  the  remedy 
against  the  land  (3).  Following  this  decision.  Fry,  J., 
held  that  when  a  mortgage  deed  was  secured  by  a  colla- 
teral bond  of  the  mortgagor,  the  right  of  action  on  the 
bond  is  barred  by  that  section  at  the  end  of  twelve 
years  from  the  last  acknowledgment  or  payment  of 
interest  (4). 

Where  an  estate  was  mortgaged,  and  on  the  same  day 
a  bond  was  executed  by  two  sureties  to  secure  the  mort- 
gage debt,  the  mortgagor  not  being  a  party  to  the  bond, 
it  was  held  by  the  Court  of  Append  that  the  remedy  of 
the  mortgagee  against  the  sureties  was  not  within  the 
8th  section  of  37  &  38  Vict.  c.  57  (5).  By  a  mortgage 
deed  the  mortgagor  and  a  surety  jointly  and  severally 


1)  See  below,  Part  III.  Ch.  IV. 

2)  37  &  38  Vict  a  67. 

(31  SuUon  Y.  Sutton,  22  Gh.  D.  511. 
41  Feamside  v.  Flint,  22  Gh.  D.  681. 
6)  In  re  Powers,    lAndsdl  v.  FhiUips,  30  Gh.  D.  291. 
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covenanted  for  the  repayment  of  the  mortgage  debt.    It   Pakp  m. 
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was  held  by  Kay,  J.,  and  Bo  wen,  L.J.,  that  the  section 
did  not  apply  to  an  action  on  the  covenant  brought  against 
the  surety ;  Cotton,  L. J.,  was  of  opinion  that  the  section 
applied  to  an  action  against  the  surety  as  well  as  to  one 
against  the  mortgagee  (1).  If  the  remedy  against  a 
surety  remains  unbarred  after  that  against  the  mortgagor 
is  barred,  it  is  presumed  that  the  surety  is  entitled  to 
recover  from  the  mortgagor  as  the  principal  debtor  the 
amount  which  the  surety  may  be  compelled  to  pay  in 
satisfaction  of  the  debt. 

In  Sutton  V.  Sutton  (2)  no  reference  was  made  by  Jessel, 
M.B.,  or  Bowen,  L.  J.,  to  Hunter  v.  Nockolda  (3)  and  the 
other  cases  decided  on  the  construction  of  the  40th  sec- 
tion of  3  &  4  Wm.  IV.  c.  27  in  connection  with  the  3rd 
section  of  3  &  4  Wm.  IV.  c.  42.  Cotton,  L.J.,  distin- 
guished Hunter  v.  NocJcolds  from  the  case  before  him  on 
the  ground  that  3  &  4  Wm.  IV.  c.  27  and  3  &  4  Wm. 
IV.  c.  42  were  passed  in  the  same  session  of  Parlia- 
ment, while  the  section  under  discussion  was  part  of 
a  later  enactment  (4).  The  wording  of  the  9th  section  of 
the  Eeal  Property  Limitation  Act,  1874,  with  reference  to 
the  substitution  of  sect.  8  for  the  40th  section  of  3  &  4 
Wm.  rV.  c.  27  is  so  far  as  is  material  as  follows : — 

"  All  the  provisions  of  the  Act  (3  &  4  Wm.  IV.  c.  27>  37  k  38 
except  those  contained  in  the  several  sections  thereof  ^^^f'^^^* 
next  hereinafter  mentioned,  shall  remain  in  full  force, 
and  shall  be  construed  together  with  this  Act,  and  shall 
take  effect  as  if  the  provisions  hereinbefore  contained 
were  substituted  in  such  Act  for  the  provisions  con- 
tained in  the  sections  thereof  numbered  two,  five, 
sixteen,  seventeen,  twenty-three,  twenty-eight,  and  forty 
respectively.** 

(1)  In  re  FrMy.    AUisan  v.  FrUby,  43  Ch.  D.  106. 

(2)  22  Ch.  D.  511. 

(3)  1  McN.  &  G.  640 ;  19  L.  J.  Ch.  177. 

(4)  22  Ch.  D.  518. 
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PabtJU.       In  a  recent  case  in  (1)  Ireland,  Porter,  M.B.,  treated 
^fli'      the  decision  in  Sutton  v.  SvUon  as  getting  rid  of  the  deci- 
sion in  Hunter  v.  Nockoldsy  and  the  two  cases  seem  to  be 
irreconcileable. 

3y  a  lease  made  in  1859  mines  were  demised  to  the 
lessees,  they  yielding  and  paying  certain  dead  rents  and 
royalties,  and  yielding  and  paying  a  rent  or  royalty  on 
minerals  conveyed  by  the  lessees,  or  by  their  authority, 
from  other  lands  over  the  surface  of  the  land,  and  the 
lessees  covenanted  to  pay  the  rents  and  royalties  reserved. 
In  1883  an  action  was  brought  to  recover  royalties  in 
respect  of  minerals  so  conveyed  since  1866.  It  was  held 
by  North,  J.,  that  these  royalties  were  not  secured  on 
land,  and  were  not  therefore  within  37  and  38  Vict.  c.  57, 
s.  8>  and  therefore  the  lessors  were  entitled  to  recover  all 
the  arrears  of  royalties  claimed  (2).  And  it  has  been  de- 
cided recently  in  Ireland  (3)  that  sect.  8  of  37  and  38  Vict, 
c.  67  does  not  apply  to  an  action  for  rent  due  under  a 
coveDant  in  an  indenture  of  demise,  that  such  an  action 
is  governed  by  sect.  20  of  16  and  17  Vict.  c.  113  (corre- 
spoading  to  sect.  3  of  3  &  4  Wm.  IV.  c.  42),  and  that 
twenty  years'  arrears  are  recoverable, 
jadg-  Judgments  are  not  mentioned  in  the  3rd  section  of 

mento.  3  and  4  Wm.  IV.  c.  42,  and  therefore  the  40th  section  of  3 
and  4  Wm.  IV.  c.  27  (now  the  8th  section  of  37  and  38  Vict. 
'  c.  57)  extends  to  all  proceedings  of  whatever  kind  for  en- 
forcing them  (4),  including  the  writ  of  sci.fa,  (5),  and  the 
proceedings  substituted  for  that  writ  by  the  129th  section 
(now  repealed)  of  the  Common  Law  Procedure  Act, 
1852  (6),  and  the  proceedings  now  in  force  under  B.  S.  C, 

{I)  In  reNugent'8  Trusfs,  19  L.  R.  Ir.  147. 
(2^  DarUy  v.  T&nnant,  53  L.  T.  257. 

(3)  Donegan  v.  NeUl,  16  li.  B.  Ir.  309. 

(4)  Henry  v.  Smith,  4  Ir.  Eq.  R.  502 ;  2  D.  &  War.  381 ;  O'Hara  v. 
Creagh,  3  Ir.  Eq.  R.  179 ;  Long  &  Town,  (35 ;  Watson  v.  Birch,  15 
Sim.  623 ;  In  re  Lakes  Trust,  63  L.  T.  417. 


(&^  Waiters  v.  LidwUl,  9  Ir.  L.  R.  362. 


15  &  16  Vict.  c.  76. 
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1883^  0.  XLiL  r.  23  (1)  and  inclading  a  petition  in  bank-  Pabt  III. 
ruptcy  (2)  or  an  administration  action  (3)  brought  by  ' 
a  judgment  creditor.  The  right  to  issue  execution  on  a 
judgment  is  limited  to  a  much  shorter  time ;  this  was,  at 
common  law,  a  year  and  a  day,  but  was  extended  to  six 
years  by  the  128th  section  of  the  Common  Law  Procedure 
Act,  1852  (4)  ;  that  section  is  now  repealed,  but  by  E.  S. 
C,  1883, 0.  XLn.  r.  22  (5),  as  between  the  original  parties 
to  a  judgment,  execution  may  issue  at  any  time  within 
six  years  from  the  recovery  of  the  judgment,  and  by  r.  23, 
even  after  the  expiration  of  the  six  years  with  the  leaye 
of  the  Court  or  a  Judge.  But  execution  cannot  be  issued 
on  a  judgment  when  more  than  twelye  years  have  elapsed 
since  the  date  of  the  judgment,  and  there  has  been  no 
acknowledgment  or  payment  in  respect  of  the  judgment 
debt  (6).  A  garnishee,  against  whom  proceedings  under 
R.  S.  C.  1883,  0.  XLV.  (7)  have  been  taken,  may  be 
ordered  to  pay  a  judgment  debt,  although  more  than  six 
years  have  elapsed  since  the  judgment  (8).  The  word 
judgment  in  sect.  8  of  37  and  38  Vict  c.  57  is  not  confined 
to  a  judgment  which  is  a  charge  on  the  land,  but  refers 
to  judgments  generally  (9).  But  judgment  means,  it 
would  appear,  judgment  of  an  English  Court ;  the  limita- 
tion to  an  action  on  a  judgment  in  a  foreign  court  is 
that  provided  by  the  statute  of  James  (10). 

A  final  decree  of  a  Court  of  Equity  for  the  payment  of  Decree  in 
a  specific  sum  of  money  was  considered  as  included  by         ^' 

(1)  K.  S.  C.  Ir.  1891,  0.  xlii.  r.  25. 

(2)  Ex  parte  Tynte.    In  re  Tynte,  15  Ch.  D.  125. 

(3)  Sherwood  v.  Hannan,  17  L.  B.  Ir.  270 ;  18  L.  R.  Ir.  170. 

(4)  15  &  16  Vict.  c.  76. 

(5)  R.  S.  C.  Ir.  1891,  0.  xlu.  r.  24. 

(6)  Jay  V.  Johnstone  (1893),  1  Q.  B.  25, 189 ;  Evans  v.  G'Donnell, 
18  L.  R.  Ir.  170.  v 


{ 


7)  R.  S.  C.  Ir.  1891,  0.  xlv.  , 


;8)  Fellowa  v.  Thomt(m,  14  Q,  B.  D.  335. 

(9)  HdhUthvHjUte  v.  Feever,  1892,  1  Q.  B.  124;  Jay  v.  Johnstone, 
(1B93)  1  Q.  B.  25, 189 ;  Evans  v.  (/DonneU,  18  L.  R.  Ir.  170.     See 
JSx  parte  Tynte.    In  re  Tynte,  15  Cb.  D.  125. 
(10)  Dupleix  V.  De  Boven,  2  Vem.  540, 
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Vendor's 
lien. 


Legacies. 


Pabt  III.   analogy  in  the  word  judgment  in  sect.  40  of  3  &  4  Wm.  IV. 
_U      c.  27  (1).    Now  by  the  definition  clause  of  the  Judicature 
Act,  1873  (2),  s.  100,  judgment  for  the  purposes  of  that 
Act  includes  decree  (3). 

The  lien  of  a  vendor  for  his  purchase  money  was  held  (4) 
to  be  within  sect.  40  of  3  &  4  Wm.  IV.  c.  27  (now  sect. 
8  of  37  &  38  Vict  c.  57).  The  words  "any  sum  of  money 
secured  by  any  ....  lien  or  otherwise  charged  upon 
....  any  land  or  rent,"  are  comprehensive  enough  to 
embrace  any  kind  of  charge  whatever  (5), 

All  legacies  whether  charged  on  land  or  not  (6),  in- 
cluding annuities  if  charged  on  personalty  only  (7),  and 
also  a  residue  bequeathed  by  will  or  share  of  such 
residue  (8),  are  within  the  meaning  of  the  word  "  legacy"  in 
sect.  40  of  3  &  4  Wm.  IV.  c.  27  or  sect.  8  of  37  &  38  Vict, 
c.  57 ;  and  it  would  seem  that  after  the  time  limited  by  these 
sections  is  expired,  an  action  of  trover  for  a  specific  legacy 
assented  to  by  the  executors  would  be  barred,  although 
the  assent  was  so  long  withheld  that  the  action  would  not 
be  barred  by  the  statute  of  James  (9).  An  annuity  given  by 
will,  which,  though  primarily  payable  out  of  personalty  is 
also  charged  on  realty,  is  not  a  legacy  within  sect.  8  of  37 
&  38  Vict.  c.  57,  but  is  rent  and  is  governed  by  sect.  1  of 
37  &  38  Vict.  c.  57,  and  not  by  sect.  8.  If  the  instalments 
due  under  such  an  annuity  are  not  paid  for  twelve  years, 
the  annuity  is  extinguished,  although  in  the  case  of  an 


I 


1)  Dumie  V.  Doyle,  10  Ir.  Ch.  B.  502. 
%  36  &  37  Vict.  c.  66. 

(3)  See  Supreme  Court  of  Judicature  Act  (Ireland),  1877  (40  &  41 
Vict.  c.  67),  8.  3. 

(4)  Toft  V.  Stephemon,  7  Hare,  1 ;  1  De  G.  M.  &  G.  28 ;  21  L.  J. 
Ch.  129. 

(6)  See  Homsey  Local  Board  v.  Monarch  Investment  Building 
Society,  24  Q.  B.  D.  1. 

(6)  Sheppard  v.  Duke,  9  Sim.  667. 

(7)  In  re  AskwelVs  Will,  John.  112.    See  Dotoer  v.  Dower,  15  L. 
B.  Ir.  264. 

(8)  Friar  v.   Homtblow,  2  Y.  &  C.  Exch.   200;    Christian  v. 
Deoereux,  12  Sim.  264.    See  Adams  v.  Barry,  2  Coll.  285. 

(9)  See  Ch.  II.  infra. 
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annuity  not  charged  on  land,  the  annuity  is  not  extin-    Pabt  hi. 
guished  by  non-payment  of  instalments  for  any  lapse  of         ' 
time  (1). 

Where  a  legacy  was  left  to  an  executor  upon  trust,  and  ^^®'* 
he  separated  it  from  the  assets  and  afterwards  applied  acts  as 
it  to  his  own  use,  it  was  held  that  by  such  severance  the  *^'*®*®** 
executor  became  a  trustee  of  the  fund,  which  ceased 
to  bear  the  character  of  a  legacy  as  soon  as  it  assumed 
that  of  a  trust  fund ;  that  sect,  40  of  3  &  4  Wm.  IV.  c.  27 
did  not  apply,  and  that  time  was  no  bar  to  the  recovery 
of  the  fund  by  the  persons  beneficially  interested  (2).   In 
this  case  there  was  no  doubt  that  the  executor  had  ceased 
to  act  as  executor  and  had  actually  acted  as  trustee,  be- 
cause he  admitted  in  his  answer  that  he  had  set  apart  the 
money  for  the  purposes  of  the  trust,  and  had  at  first  paid 
some  interest  to' the  parties  entitled. 

The  question  has,  however,  frequently  arisen  quite 
irrespectively  of  the  Statute  of  Limitations,  under  what 
circumstances,  when  a  legacy  or  residue  has  been  be- 
queathed to  executors  on  tmst,  the  character  of  executor 
merges  in  that  of  trustee,  it  being  clearly  decided,  as  will 
be  seen  hereafter,  that  nothing  in  this  section  prevents 
the  application  of  the  rule  that  (apart  from  cases  affected 
by  the  Trustee  Act,  1888)  no  time  will  be  a  bar  as  be- 
tween a  cestui  que  trust  and  trustees.  It  is  submitted  that 
whatever  could  effect  such  merger  of  character  for  other 
purposes,  would  effect  it  so  as  to  deprive  the  executors  of 
the  benefit  of  the  statute.  Such  merger  is,  it  seems, 
effected  by  any  act  which  amounts  to  an  assent  to  the 
legacy  (3) ;  and  in  the  case  of  a  residue  by  the  residue 
being  ascertained  without  more  specific  appropriation,  but 


(lY  Dower  v.  Doxoer,  16  L.  R.  Ir.  264. 

(2)  FhtUipo  V.  MunningSf  2  Myl.  &  C.  309 ;  see  Edrcourt  v.  White, 
28  Beav.  303 ;  30  L.  J.  Ch.  681 ;  Cadbury  v.  Smith,  L.  R.  9  Eq.  37 ; 
O'BeOly  v.  Walsh,  6  Ir,  R.  Eq.  555;  7  Ir.  R.  Eq.  167. 

(3)  ByrchaU  v.  Bradford,  6  Madd.  13,  235 ;  Dix  v.  Bur/ard,  19 
Beav.  409 ;  Bee  judgment  in  Brougham  v.  Fotdett,  19  Beav.  133, 134. 
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Pabt  III.  not  until  it  has  been  ascertained  (1).  If  a  legacy  is  be- 
'  queathed  simpUeiter  and  not  to  the  executor  upon  trust, 
still  if  the  executor  by  any  act  of  his  own  constitute  him- 
self trustee  for  the  legatee,  the  principle  of  PhUlipo  v. 
Munnings  will  apply,  and  the  legatee  will  not  be  barred 
by  the  statute  (2).  Unless  the  legacy  is  vested  in  the 
executor  on  express  trusts,  the  statute  will  run  in  his 
favour,  an  implied  or  constructive  trust  will  not  prevent 
the  statute  running  (3). 

Personal  jfo  limitation  was  made  by  the  Act  3  &  4  Wm.  IV- 

estate  of  .  ^ 

intestate,     c.  27  in  the  casc  of  a  residue  undisposed  of  by  will,  or  of 

the  personal  estate  of  an  intestate.     But  by  a  later  Act, 

23  &  24      23  and  24  Vict.  c.  38,  s.  13,  reciting  the  40th  section  of  3 

s.  13.       '  &  4  Wm.  IV.  c.  27,  and  that  it  was  expedient  to  extend 

the  enactment  to  the  case  of  claims  to  the  estates  of 

persons  dying  intestate,  it  was  enacted  as  Yellows : 

"No  suit  or  other  proceeding  shall  be  brought  to 
recover  the  personal  estate  or  any  share  of  the  personal 
estate  of  any  person  dying  intestate  possessed  by  the  legal 
personal  representative  of  such  intestate,  but  within 
twenty  years  next  after  a  present  right  to  receive  the 
same  shall  have  accrued  to  some  person  capable  of  giving 
a  discharge  for  or  release  of  the  same,  unless  in  the  mean- 
time some  part  of  such  estate  or  share  or  some  interest  in 
respect  thereof  shall  have  been  accounted  for  or  paid,  or 
some  acknowledgment  of  the  right  thereto  shall  have 
been  given  in  writing,  signed  by  the  person  accountable 
for  the  same  or  his  agent,  to  the  person  entitled  thereto 
or  his  agent ;  and  in  such  case  no  such  action  or  suit  shall 
be  brought,  but  within  twenty  years  after  such  accounting, 

• 

(1)  Willmott  V.  Jenkins,  1  Beav.  401 ;  Ex  parte  Dover,  5  Sim.  500; 
Davenport  v.  Stafford,  14  Beav.  319,  331 ;  Dimdaie  v.  Dudding,  1  Y. 
&  G.  C.  CX  265 ;  Freeman  v.  Dowding,  2  Jur.  N.  S.  1014;  Downes  v. 
Bullock,  25  Beav.  54 ;  9  H.  L.  G.  1.  In  re  Smith.  Henderson-Boe 
V.  Hitchine,  42  Ch.  D.  302. 


(2)  Tywn  v.  Jackson,  30  Beav.  384. 

(3)  In 


re  Davis.    Evans  v.  Mowe  (1891),  3  Ch.  119.    See  J«  t« 
Rawe,  58  L.  J.  Gh.  703. 
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payment  or  acknowledgment,  or  the  last  of  such  account-    Part  hi. 
iiigs,  payments  or  acknowledgments,  if  more  than  one         ''' 
was  made  or  given  "  (1). 

This  enactment  does  not  in  words  extend  to  the  case  of  Testator 
a  testator  who  has  not  disposed  of  the  whole  of  his  pro-  j^rTundis- 
perty,  but  such  a  case  would  naturally  appear  to  come  P****  ®^* 
within  the  equity  of  the  section.  It  is  believed,  however, 
that  the  point  has  never  been  decided,  and  it  must  be 
observed  that  by  the  11  Geo.  IV.  and  1  Wm.  IV.  c.  40,  the 
executor  was  declared  to  be  a  trustee  for  the  next  of  kin 
of  any  residue  undisposed  of,  and  though,  had  the  Act 
23  &  24  Vict.  c.  38  expressly  mentioned  such  a  residue, 
it  would  clearly  have  taken  effect,  notwithstanding  the 
relation  of  trustee  and  cestui  que  trust  existing  by  virtue  of 
11  Geo.  IV.  and  1  Wm.  IV.  c.  40  between  the  executor  and 
next  of  kin,  yet  it  is  at  least  doubtful  whether  such  rela- 
tion must  not  be  considered  to  preclude  23  &  24  Vict, 
c.  38  from  applying  to  such  residue  by  mere  implication 
or  equitable  construction.  It  would  have  seemed  that 
the  provisions  of  23  &  24  Vict.  c.  38,  s.  13,  were  intended 
to  put  the  remedy  of  the  next  of  kin  against  an  adminis- 
trator in  the  same  position  as  that  of  a  legatee  against  an 
executor.  Lord  Bomilly,  M.E.,  expressed  an  opinion  that 
the  Act  applied  only  to  assets  distributed  by  the  adminis- 
trator, and  not  to  assets  retained  by  him,  at  least  when  the 
existence  of  such  assets  was  unknown  (2).  But  Chitty,  J., 
in  the  case  of  In  re  Johnson,  Sly  v.  Blake  (3),  expressed 
his  disapproval  of  the  view  of  Lord  Bomilly.  The  13th 
section  of  23  &  24  Vict.  c.  38  applies  to  cases  of  intestates 
who  died  before  as  well  as  to  those  who  die  after  the  pass- 
ing of  the  Act  (4).  With  respect  to  assets  of  an  intes- 
tate received  within  twenty  years  of  the  issue  of  the  writ, 
the  claim  of  the  next  of  kin  to  administration  limited  to 

(1)  See  WiUU  v.  Beauchamp,  11  P.  D.  59. 
;2)  Beed  v.  Fenn,  35  L.  J.  Ch.  464 ;  14  W.  R.  704. 
3^  29  Ch.  D.  964,  973. 

[4)  In  re  Jennens.     Willis  v.  Earl  Howe^  50  L.  J.  Ch.  4.    In  re 
Johnwn,     Sly  v.  Blake,  29  Ch.  D.  964,  969. 
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Pabt  m.   those  assets  is  not  barred  (1).    The  13th  section  of  23  & 
^-      24  Vict.  c.  38  and  the  40th  section  of  3  &  4  Wm.  IV. 
c.  27  (now  the  8th  section  of  37  and  38  Vict.  c.  57)  are  in 
pari  materia  and  ought  to  be  construed  together  (1). 

The  enactment  23  &  24  Vict.  c.  38  is  not  referred  to  or 
affected  by  the  Eeal  Property  Limitation  Act,  1874  (2), 
and  therefore  the  period  allowed  for  the  commencement 
of  an  action  to  recover  the  personal  estate  of  an  intestate 
is  still  twenty  years,  although  the  time  limited  for  the 
recovery  of  a  legacy  is  twelve  years. 

By  the  Intestates  Estates  Act,  1884,  s.  3  (3),  it  is  provided 
that  no  information  or  other  proceeding  on  the  part  of  the 
Crown  shall  be  filed  or  instituted,  and  no  petition  of  right 
shall  be  presented  in  respect  of  the  personal  estate  of 
any  deceased  person,  or  any  part  or  share  thereof,  or  any 
claim  thereon  except  within  the  same  time  and  subject  to 
the  same  rules  of  law  and  equity  in  and  subject  to  which 
an  action  for  the  like  purpose  might  be  brought  by  or 
against  a  subject. 

A  change  in  the  law  relative  to  the  limitation  of  time 
governing  legacies  or  sums  of  money  charged  on  land 
and  secured  by  express  trusts  was  introduced  by  sect.  10 
of  37  &  38  Vict.  c.  57,  but  this  section  will  be  more 
conveniently  discussed  hereafter  (4). 

(1)  In  re  Johnson,    Sly  v.  Blake,  29  Ch.  D.  970. 

(2)  37  &  38  Vict.  c.  57. 

(3)  47  &  48  Vict.  c.  71. 

(4)  Bee  post,  Part  V.  Ch.  XIX. 
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CHAPTER  IL 

WHEN  TIME   BEGINS  TO  RUN  UNDER  3  &  4   WM.  IV. 

0.  27,  8.  40,  AND  37  &  38  viot.  c.  57,  s.  8. 

Under  the  40th  section  of  3  &  4  Wm.  IV.  c.  27  (now    pabt  in.] 

sect.  8  of  37  &  38  Vict.  c.  67),  the  period  of  limitation  is     ^^°' 

reckoned  from  the  time  when  a  present  right  to  receiye 

the  money  has  accrued  to  some  person  capable  of  giving 

a  discharge  for  the  same.    The  concurrence  of  two  events 

is  therefore  necessary — first,  the  money  becoming  payable, 

and  secondly,  the  existence  of  a  person  capable  of  giving 

a  discharge  for  it.    Since  the  accrual  of  a  cause  of  action 

for  the  recovery  of  money  must  be  contemporaneous  with 

its  becoming  payable,  the  occurrence  of  this  requisite  for 

the  time  beginning  to  run  must  be  ascertained  by  the 

same    rules  as    the  commencement  of   the    period  of 

limitation  under  the  statutes  before  discussed.     Thus, 

where    a   judgment  was  entered    upon    a  warrant  of  Judg:nient 

attorney  on  a  posi  chit  bond,  it  was  held  that  the  time,  ^-/bJld. 

as  in  the  case  of  an  action  on  the  bond  itself,  did  not 

run  until  the  occurrence  of  the  death  upon  which  the 

bond  became  payable  (1).    The  right  of  a  vendor  to  Vendor's 

receive  his  purchase-money,  which  is  secured  by  his  lien  ^**°' 

on  the  land  sold,  does  not  accrue  within  the  meaning  of 

this  section  until  the  time  for  completion  arrives,  or 

until  the  title  is  accepted,  if  that  is  subsequent  to  the 

time  fixed  for  completion  (2). 

(1)  Bavifer  v.  Share  1  Jebb  &  S.  610;  GUman  v.  Chute^  11  Ir. 
L.  B.  442;  Kennedy  v.  WhdUy,  12  Ir.  L.  R.  54;  see  above,  Part  II, 
Ch.n. 

(2)  T^  V.  Stevenscm,  5  De  G.  M.  &  Q.  735. 
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Pabt  III.       If  the  tenant  for  life  of  an  incumbered  estate  fails  to 
'         pay  the  interest  on  the  incumbrances  and  a  part  of  the 

Remainder-  incumbered  property  is  sold  to  satisfy  the  interest,  the 
remainderman  is  entitled  to  a  charge  or  lien  on  the  life 
estate,  but  he  has  no  present  right  to  receive  the  money 
till  the  death  of  the  tenant  for  life,  and  therefore  time 
does  not  run  against  the  remainderman  in  respect  of 
such  a  charge  or  lien  until  his  interest  falls  into 
possession  (1). 

ReTiTorof  In  the  case  of  judgments,  however,  it  has  been 
questioned  whether  or  not  a  new  period  from  which  the 
statute  begins  to  run  afresh  is  given  by  revivor,  the 
real  point  involved  being  whether,  when  a  right  to 
receive  has  once  existed,  it  can  accrue  a  second  time 
within  the  meaning  of  the  Act,  or  whether  the  time 
must  always  be  reckoned  from  its  first  accrual.  In 
Ireland,  where  by  statute  (2)  judgments  were  assignable 
at  law,  and  consequently  were  always,  before  13  &  14 
Yict.  c.  29,  looked  on  as  common  assurances  (3),  and 
kept  alive  as  real  securities  for  long  periods,  the  opinion 
of  the  judges  was  almost  from  the  first  in  favour  of  the 
view  that  time  would  run  afresh  from  the  date  of  the 
revivor  (4).  In  one  case  the  question  came  before  the 
House  of  Lords  (5)  on  appeal  from  the  Exchequer 
Chamber  in  Ireland  (6),  but  no  decision  was  given  upon 
it,  as  the  House  of  Lords  reversed  the  decision  of  the 
Court  below  on  a  point  of  pleading,  holding  that  the 
judgment  in  sci.  fa.  relied  on  could  not,  as  was  held  below^ 

1)  Kirwan  v.  Kennedy^  3  Ir.  R.  Eq.  472. 

^2^  9  G.  II.  c.  5,  Ir. 

^3)  CarletOQ  on  Judgments,  p.  1. 

(4)  Orofts  V.  llewson,  5  Ir.  L.  Rec.  N.  S.  263 ;  2  Jon.  499 ;  Kealetf 
V.  Bodkin,  S.  &  Sc.  211 ;  5  Ir.  L.  Rec.  N.  S.  224 ;  Finch  v.  Fitzffthbon, 
6  Ir.  L.  Rec.  N.  S.  312  ;  Ottiwell  v.  Dunbar,  6  Ir.  L.  Rec.  N.  S.  10 ; 
Ottiwell  V.  Farran,  S.  &  Sc.  n.  2 1 8 ;  Byan  v.  Camhie,  2  Ir.  Eq.  R.  328 ; 
ixmtra  Bolton  t.  Armstrong,  5  Ir.  L.  Rec.  N.  S.  37. 

(5)  Farran  v.  Beresford,  10  0.  &  F.  319 ;  5  Ir.  L.  R.  487. 

(6)  Ottiwell  Y.  Farran,  2  Ir.  L.  R.  110 ;  2  Jebb  &  S,  97 ;  sub 
nom.  Farran  v.  Ber&ford,  1  Smythe,  297. 
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be  taken  advantage  of  by  replication.  Tindal,  C.J.,  Part  hi. 
however,  in  delivering  the  opinion  of  the  judges,  ' 
intimated  that,  whatever  might  be  the  case,  if  the  revivor 
was  between  the  same  parties  and  was  only  necessary 
because  the  time  for  execution  had  elapsed,  a  new 
present  right  to  receive  was  given  by  the  judgment  in 
set.  fa.  when  that  writ  was  necessary  in  consequence  of 
the  death  of-  the  parties,  as  was  the  fact  in  the  case 
before  the  House  of  Lords,  and  indeed  in  every  case  in 
which  the  point  had  occurred.  This  doctrine  was 
approved  by  Lyndhurst,  L.C.,  in  giving  judgment,  and 
was  in  the  next  year  expressly  afiSrmed  in  the  House 
of  Lords  in  a  precisely  similar  case  (1),  where  no 
question  arose  on  the  form  of  the  pleadings.  So  far, 
therefore,  as  regards  a  revivor  against  the  represen- 
tatives of  a  deceased  party  to  the  existing  judgment, 
the  law  was  settled  (2).  Lord  St.  Leonards  in  his 
essay  on  the  Eeal  Property  Statutes  (3),  and  Mr. 
Prideaux  in  his  treatise  on  Judgments  (4),  seem  to 
treat  the  cases  referred  to  above  as  deciding  the  point 
generally,  whatever  might  be  the  nature  of  the  re- 
vivor; but  neither  of  the  cases  in  the  House  of  Lords 
can  be  considered  as  deciding  the  effect  of  a  revivor 
between  the  original  parties.  The  point  arose  in 
Lreland,  and  it  was  decided  in  the  case  of  Oriffin  v. 
Blake  (5)  by  Cusack-Smith,  M.B.,  that  time  began  to 
run  afresh  from  such  revivor  as  well  as  from  a  revivor 
where  there  was  a  change  of  parties.  This  decision  was 
confirmed  by  the  judgment  of  the  Committee  of  the 
Privy  Council  on  appeal  from  the  Incumbered  Estates 
Commissioners  (6),  and    must    be    considered    law  in 

(1)  Farrdl  v.  GleesoUy  11  0.  &  P.  702. 

(2)  See  Cordan  v.  Bodkin,  7  Ir.  L.  R.  467 ;  and  Kirk  wood  v>  Lloyd^ 
11  Ir.  Eq.  B.  561 ;  on  appeal,  12  Ir.  Eq.  B.  585. 

;3)  Page  123. 
4)  Page  57. 
[5)  2  Ir.  Ch.  R.  645. 
(6)  In  re  Blake,  2  Ir.  Ch.  B.  643. 
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Part  III.  Ireland  (1).  It  is  clear  that  the  nature  of  the  Irish  judg- 
^^L^*  ments  before  alluded  to  had  a  great  effect  upon  the  minds 
of  the  Irish  judges.  There  is  no  decision  on  the  point 
in  England,  but  Tindal,  CJ.,  seems  to  have  thought 
that  the  question  depended  on  whether  an  action  would 
lie  on  a  judgment  on  a  m.  fa,  between  the  original 
parties  (2),  and  if  it  depends  on  this  the  distinction 
would  seem  to  cease,  as  it  is  probable  that  under  the 
practice  before  the  Common  Law  Procedure  Act,  1852  (3), 
such  an  action  would  have  lain  (4).  The  action  of  set.  fa. 
or  the  writ  of  revivor  substituted  for  it  by  the  Common 
Law  Procedure  Act,  1852  (5),  was  of  a  mixed  nature, 
being  for  some  purposes  an  original  action,  and  for 
others  only  a  continuation  of  the  former  action  (6). 
The  subject-matter  of  the  plaintiff's  claim  was  not 
given  by  the  judgment  of  revivor,  and  the  effect  of 
a  judgment  of  revivor  was  to  give  the  plaintiff  a  new 
right  to  receive  the  benefit  of  the  original  judgment 
or  the  money  secured  by  it,  and  the  form  of  the 
judgment  in  revivor  was  the  same,  whoever  were  the 
parties  (7). 
What  lands  Although  a  judgment  of  revivor  was  in  some  sense  a 
by  rerivor  Continuation  of  the  original  judgment,  yet,  according  to 
meni"^^'  the  weight  of  authority,  it  would  not  revive  the  original 
judgment  as  against  any  of  the  lands  of  the  conusor 
which  previous  to  the  revivor  had  come  into  the  hands  of 
persons  neither  parties  nor  privies  to  the  revivor ;  nor 
would  a  judgment  of  revivor  against  an  executor  have 

(1)  See  Johnson  v.  Bdlj  6  Ir.  C.  L.  B.  526.  Irish  Land  Commission 
V.  Junkiny  24  L.  R.  Ir.  40. 

;2)  Farran  v.  Beres/ard,  10  C.  &  F.  319 ;  5  Ir.  L.  R.  487. 

3)  15  &  16  Vict.  c.  76. 

^4)  See  as  to  Ireland  the  Common  Law  Procedure  Act,  1853 
(16  &  17  Vict.  c.  113),  88. 148-154,  now  repealed  (except  8.  153),  see 
55  &  56  Vict,  c.  19. 

(5)  Ohfian  v.  Bam,  3  Mod.  186 ;  Woodyeer  v.  Gresham,  Holt,  101 ; 
Bee  2  Lord  Raymond,  1050 ;  Fitzherbert  N.  B.  122  E. ;  Vin.  Abr.  tit. 
Debt,  M.  13  &  14.    See  Oarleton  on  Judgments,  182. 
See  Wall  v.  Walsh,  4  Ir.  R.  C.  L.  103. 
See  Conian  v.  Bodkin^  arguendo,  7  Ir.  L.  R.  470. 
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reviyed  the  original  judgment  against  the  heir  or  vice  Pabt  m. 
versa  (1).  Where,  however,  land  had  been  settled  sub-  ^^^ 
sequently  to  the  original  judgment,  a  revivor  against 
a  person  in  possession  under  the  settlement  would 
have  bound  all  those  who  claimed  reversionary  or  con- 
tingent interests  in  the  same  land  under  the  settle- 
ment (2). 

The  sections  of  the  Common  Law  Procedure  Act,  Revivor 
1852,  relating  to  revivor  are  repealed,  and  it  would  seem 
that  the  writ  of  revivor  and  judgment  of  revivor  are 
now  abolished.  The  procedure  substituted  for  the  writ 
of  revivor  is  to  be  found  in  E.  S.  C,  1883,  0.  xlh., 
rr.  22  &  23  (3).    These  rules  are  as  follows  :— 

K.  22.  "  As  between  the  original  parties  to  a  judgment  R.  s.  c, 
or  order,  execution  may  issue  at  any  time  within  six  xLii/rr. 
years  from  the  recovery  of  the  judgment  or  the  date  of  22  &  23. 
the  order. 

R.  23.  "  In  the  following  cases,  viz. : 

"  (a)  Where  six  years  have  elapsed  since  the  judgment 
or  date  of  the  order,  or  any  change  has  taken  place  by 
death  or  otherwise  in  the  parties  entitled  or  liable  to 
execution. 

*^  (b)  Where  a  husband  is  entitled  or  liable  to  execution 
upon  a  judgment  or  order  for  or  against  a  wife. 

"(c)  Where  a  party  is  entitled  to  execution  upon  a 
judgment  of  assets  in  future. 

'*  (d)  Where  a  party  is  entitled  to  execution  against  any 
of  the  shareholders  of  a  joint  stock  company  upon  a 
judgment  recorded  against  such  company,  or  against 
a  public  ofScer  or  other  person  representing  such 
company ; . 

"  The  party  alleging  himself  to  be  entitled  to  execution, 

(1)  Kirhwood  v.  Lloyd,  11  Ir.  Eq.  B.  561;  on  appeal,  12  Ir. 
Eq.  R.  585 ;  In  re  Bodkin,  12  Jr.  Ch.  R.  61 ;  contra,  Martin  v. 
McCaudand,  3  Ir.  L.  R.  113 ;  Murray  v.  Clarkey  4  Ir.  C.  L.  R.  610. 

(2)  Byany.  Oambie,  2  Ir.  Eq.  R.  328 ;  Franks  v.  Mason,  9  Ir.  Eq, 
R.358. 

(3)  R.  S.  C.  Ir.,  1891,  0.  xlh.  rr.  24  &  25. 

N  2 
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Part  III.  may  apply  to  the  Court  or  a  Judge  for  leave  to  issue 
'  execution  accordingly.  And  such  Court  or  Judge  may, 
if  satisfied  that  the  party  so  applying  is  entitled  to  issue 
execution,  make  an  order  to  that  effect,  or  may  order 
that  any  issue  or  question  necessary  to  determine  the 
rights  of  the  parties  shall  be  tried  in  any  of  the  ways  in 
which  any  question  in  an  action  may  be  tried.  And  in 
either  case  such  Court  or  Judge  may  impose  such  terms  as 
to  costs  or  otherwise  as  shall  be  just." 

O'Brien,  J.,  in  the  case  of  Evans  v.  O'Donndl  (1),  raised 
the  question  whether  an  order  of  this  kind  for  leave  to 
issue  execution  would  have  the  effect  that  was  ascribed 
to  a  revivor  in  Farran  v.  Beres/ord  (2)  by  the  House  of 
Lords,  so  as  to  give  to  a  plaintiff  a  new  period  from 
which  the  statute  runs  afresh.  The  learned  judge  ex- 
pressed an  opinion  that  the  force  of  the  Irish  Judicature 
Act  (which  for  this  purpose  is  the  same  as  the  English 
one)  would  be  held  to  deprive  such  an  order  of  all  efficacy 
as  a  means  of  making  time  run  afresh. 

Judgment        The   recovery  of  a  judgment  in  an  action  of  debt 

judgment."  ^^  t^®  Original  judgment  will  not  have  the  effect  of 
extending  the  time  for  bringing  any  proceedings  on  the 
original  judgment  (3) ;  but  of  course  the  new  judgment 
creates  a  new  judgment  debt,  and  proceedings  may  be 
taken  on  it  independently. 

Legacies.  In  the  case  of  a  legacy,  apart  from  a  deficiency  of 
assets,  which  will  presently  be  discussed,  time  begins  to 
run  from  the  moment  at  which  the  legacy  becomes 
actually  payable  (4)  ;  this,  in  an  ordinary  case,  where  no 
time  is  fixed  in  the  will,  is  twelve  months  after  the 
testator's  death  (5).  A  legatee  is  ordinarily  entitled 
to  interest  from  the  time  when  the  legacy  becomes 

(1)  16  L.  R.  Ir.  at  p.  452. 

(2)  10  C.  &  F.  319. 

(3)  Watt^rs  v.  LidwUl,  9  Ir.  L.  R.  362. 

(4)  Earle  v.  Bellingham  (No.  2),  24  Beav.  448 ;  Prior  v.  Eamiblaw 
2  T.  &  C.  Kx.  200. 

(5)  See  Williams  on  Executors,  8th  ed.  1393,  and  cases  referred  to. 
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payable  (1) ;  hence  it  frequently  happens  that  the  time  Part  ui. 
from  which  interest  is  payable  is  identical  with  that  ^"'  ^^' 
from  which  the  statute  begins  to  run  ;  but  it  appears  to 
be  erroneous  to  treat  the  fact  of  interest  beginning  to 
run  as  a  test  of  the  legatee  having  a  present  right  to 
receive  the  legacy  within  the  meaning  of  the  statute  (2), 
An  executor  cannot,  it  seems,  be  compelled  to  pay  a 
legacy  before  the  expiration  of  a  year,  even  if  so  directed 
in  the  will  (3) ;  time  will,  therefore,  it  seems,  in  no  case 
run  before  that  period  has  elapsed,  even  where,  as  in  the 
case  of  a  legacy  by  a  parent  or  in  discharge  of  a  debt, 
interest  will  be  allowed  from  the  testator's  death  (4)- 
Where  a  legacy  was  so  given  that  interest  on  it  was 
payable  to  the  legatee  during  his  life,  but  it  was 
doubtful  whether  the  gift  was  absolute,  except  in  the 
event  of  his  death  without  issue,  it  was  held  that  time 
did  not  run  during  his  life,  although  he  had  a  right 
during  that  time  to  compel  the  executors  to  pay  the 
money  into  Court  (5). 

In  the  case  of  an  annuity  becjueathed  by  will  a  present  Bequest  of 
right  to  receive  can  only  arise  as  to  each  periodical  pay- 
ment at  the  time  at  which  such  payment  becomes  due, 
and  hence  it  would  seem  that  the  time  must  be  reckoned 
separately  with  regard  to  each  payment.  Wood,  V.-C.,in 
the  case  of  AshwelVa  Will  (6),  which  arose  under  3  &  4 
Wm,  IV.  c.  27,  8.  40,  spoke  of  the  entire  annuity  as  one 
legacy,  and  the  yearly  payments  as  part  payments  of 
the  principal  of  such  legacy  (7),  and  seems  to  have 
considered  that  if  no  payment  were  made  for  twenty 

(1)  See  Williams  on  Executors,  8th  ed.  1430,  et  seq.,  and  cases 
referred  to. 

(2)  Earle  v.  BelUngham  (No.  2),  24  Beav.  450 ;  but  see  Bbmsey 
LoixU  Board  v.  Monarch  Investment  Building  Society,  24  Q.  B.  D. 
per  Lindley,  L.J.  p.  10. 

See  Williams  on  Executors,  8th  ed.  1393,  and  cases  referred  to. 
See  Williams  on  Executors,  8th  ed.  1430,  and  cases  referred  to. 


(3) 
(4) 


(6)  Lord  V.  L&rdy  3  Jur.  N.S.  486. 

(6)  Johns.  112, 117. 

(7)  SeeiKM^,  Chapter  IV. 
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Pabt  m.  years,  the  annnity  wonld  be  extingnislied ;  but  the 
^'  question  whether  an  annuity  charged  on  land  is  ex- 
tinguished will  depend  upon  the  3rd  section  of  3  &  4 
Wm.  IV.  c.  27  and  the  2nd  section  of  37  &  38  Vict  c.  57 ; 
where,  however,-  there  is  a  bequest  of  an  annuity  pay- 
able out  of  personalty  only,  as  in  the  case  referred  to, 
there  is  no  more  ground  for  holding  it  to  be  absolutely 
barred  by  non-payment  for  twenty  years  than  in  the 
case  of  an  annuity  secured  by  bond  or  covenant,  and  in 
fitct  twelve  years'  arrears  of  an  annuity,  given  by  will 
and  payable  out  of  personalty  only,  may  be  recovered  at 
whatever  time  the  suit  is  brought  for  the  purpose  (1). 
Case  of  a  On  the  question  when  time  begins  to  run  against 
wtee!^  a  residuary  legatee,  in  the  case  already  mentioned  of 
Prior  V.  Homiblaw  (2),  Alderson,  B.,  speaking  in  general 
terms,  seemed  to  consider  it  as  *'  the  time  when  the 
residuary  legatee  is  capable  of  ascertaining  what  is  the 
clear  residue  and  requiring  payment  of  the  amount ; " 
this,  it  is  c(ubmitted,  is  in  ordinary  cases  at  the  end  of 
the  year  after  the  testator's  death  (3).  It  is,  however, 
obvious  that  a  residuary  legatee  may  have  a  right  to 
require  the  payment  to  him  of  part  of  the  assets  at  one 
time  and  part  at  another.  If,  for  instance,  a  sum  has 
been  set  apart  to  satisfy  an  annuity,  the  residuary 
legatee  has  no  right  to  the  sum  until  the  annuity  ceases, 
and,  so  long  as  the  annuity  lasts,  time  will  not  begin  to 
run  as  against  the  right  to  obtain  payment  of  that 
sum  (4).  Lord  Bomilly,  M.E.,  in  deciding  this  point, 
says :  "  In  every  case  where  a  fund  is  set  apart  to  satisfy 
an  annuity,  there  is  a  trust  of  the  fund  set  apart  in 
f&vour  of  the  residuary  legatee,  however  long  the  annuity 
payable  out  of  it  may  have  lasted.    If  a  sum  of  £1000 

(1)  Boch  V.  Callen,  6  Hare,  631.    See  Dower  v.  Dower,  15  L.  R. 
Ir.  264. 

(2)  2  Y.  &  C.  Ex.  200,  206. 

(3;  But  see  Hom8ey  Local  Board  v.  Monarch  Investment  Building 
Society/,  per  Lindley,  L. J.,  24  Q.  B.  D.  p.  10. 
(4)  Bright  y.  Larcher^  27  Beav.  130, 135. 
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Oonsols  was  set  apart  to  satisfy  an  annuity  of  £30  a  year,    Part  hi. 
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and  the  annuitant  lived  thirty  or  forty  years,  there  can 
be  no  question  but  that  the  £1000  would  on  the  death  of 
the  annuitant  belong  to  the  residuary  legatee,  it  having 
been  set  apart  for  that  particular  purpose."  It  is  sub- 
mitted that  Lord  Bomilly  is  inaccurate  in  speaking  of 
a  trust  in  favour  of  the  residuary  legatee,  and  that 
when  a  sum  is  set  apart  to  satisfy  an  annuity  which  is 
simply  given  generally,  the  case  is  quite  different 
from  that  of  a  sum  bequeathed  to  the  executors  in 
trust  to  pay  the  dividends  to  one  for  life,  and  subject 
thereto  upon  trust  for  the  residuary  legatee,  and  is  not 
within  the  principle  of  the  decision  in  PhilUpo  v.  Mun- 
nings  (1),  and  that  the  residuary  legatee  would  under 
3  &  4  Wm.  IV.  c.  27,  s.  40,  be  barred  twenty  years, 
and  now,  under  37  &  38  Vict.  c.  8,  will  be  barred  twelve 
years  after  the  annuity  ceases. 

The  mere  existence  of  an  annuity  for  a  long  period  Genermi 

1  T  1  .1  A  •■!  1.  right  to 

cannot  keep  alive  the  right  of  a  residuary  legatee  to  a  adminu- 
general  account  and  administration  of  the  testator's  *'^*'*- 
assets;  this  is  a  right  which  may  clearly  be  distin- 
guished from  the  right  to  recover  particular  assets.  As 
against  the  general  right  to  administration  time  runs 
£rom  the  end  of  the  year  after  the  testator's  decease,  but 
as  against  the  right  of  the  residuary  legatee  to  assets  in 
the  executor's  hands  which  are  properly  set  apart  for 
purposes  taking  effect  in  precedence  of  the  right  of  the 
residuary  legatee,  time  begins  to  run  when  such  pur- 
poses fail,  and  not  before,  as  till  that  time  the  residuary 
legatee  cannot  be  said  to  have  a  present  right  to  receive 
the  assets  in  question  (2). 

As  to  the  right  of  a  residuary  legatee  to  recover  par- 
ticular assets  which  have  actually  come  into  the  executor's 
hands  (as  distinguished  from  a  general  right  to  adminis- 

(1)  2  Myl.  &  C.  309.    See  ante,  p.  171. 

(2)  See  In  re  Johnson.  Sly  v.  Blake,  29  Ch.  D.  964.  In  re 
Ludlam.    LwOam  v.  Ludlam.  63  L.  T.  330. 
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Part  III.  tration),  time  does  not  begin  to  run  against  the  residuary 
'  legatee  till  the  assets  have  come  into  the  executor's 
hands,  however  long  a  period  may  have  elapsed  since  the 
testator's  death;  and  a  residuary  legatee  has  similarly 
at  any  time  a  right  to  an  inquiry  whether  any  assets 
of  the  testator  have  come  into  the  executor's  hands 
within  twelve  years  of  the  bringing  of  the  action  (1). 
In  following  the  decisions  which  establish  these  points  a 
distinction  may  be  dra\vn  between  funds  reversionary  or 
contingent  or  of  a  like  nature  falling  into  the  estate 
within  the  twelve  years,  on  the  one  hand,  and  such  funds, 
on  the  other  hand,  as  the  residuary  legatee  might  have 
compelled  the  executor  to  get  in  before  the  expiration  of 
that  period;  and  the  Court  would  be  guided  by  the 
principle  on  which,  without  reference  to  any  statutory 
limitation  to  the  time  of  giving  relief,  it  always  refuses 
assistance  to  persons  who  have  long  slumbered  on  their 
rights  or  otherwise  been  guilty  of  acquiescence,  a  prin- 
ciple with  which  it  is  expressly  declared  by  3  &  4 
Wm.  IV.  c.  27,  8.  27,  that  Act  is  not  to  interfere 
Legatee's  A  further  question  may  be  raised  whether  after  the 
compel**  expiration  of  thirteen  years  from  the  testator's  death  the 
executor  to  statute  will  bar  the  legatee's  right  to  compel  the  executor 
assets.  to  get  in  for  the  legatee's  benefit  assets  coming  into 
existence  within  twelve  years  from  the  bringing  of  the 
action.  This  point  seems  quite  an  open  one ;  and  as  to 
reversions  and  contingent  estates  falling  in,  it  is  perhaps 
not  very  material,  as  in  many  cases  the  residuary  legatee 
would  be  able  to  commence  a  suit  against  the  parties  in 
whose  hands  the  funds  were.  If  the  testator  were  tha 
obligee  of  a  bond  upon  which  a  right  of  action  did  not 
accrue  till  upwards  of  thirteen  years  after  the  testator'a 
death,  the  residuary  legatee  could  not,  it  seems,  get  at 

(1)  AdaitM  V.  Barry,  2  Coll.  285.  Binm  v.  NichdU,  L.  R.  2  £q. 
256 ;  35  L.  J.  Ch.  636 ;  Beed  v.  Fean,  35  L.  J.  Cb.  464.  In  r» 
Johnmm.  Sly  v.  Blake,  29  Ch.  D.  964.  In  re  Ludlam.  LucUam  v« 
Ludkm,  63  L.  T.  330. 


WEEN  TIME  BEGINS  TO  RUN  (37  &  38  VICT.  C,  57,  S.  8.)  185 

the  money  except  by  compelling  the  executor  to  sue  and    Paet  hi. 
account  for  it.    It  would  seem  that  in  such  a  case  the         ' 
residuary  legatee  cannot  properly  be  said  to  have  a 
right  to  receive  within  the  meaning  of  the  Act  until  the 
bond  debt  becomes  payable. 

The  cases  decided  on  the  points  above  discussed  with  General 
reference  to  residuary  bequests  may  assist  in  the  solution  fe^1es!7 
of  similar  questions  arising  with  regard  to  general  pecu- 
niary legacies,  as  to  which  it  is  believed  there  is  less 
authority.  It  must,  however,  be  borne  in  mind  that 
there  is  a  difference  between  the  right  of  a  residuary 
legatee  and  that  of  a  pecuniary  legatee,  since  the  former 
has,  subject  to  the  rights  of  creditors  and  legatees,  a 
right  to  have  every  specific  fund  or  property  forming 
part  of  the  estate  transferred  to  him ;  whereas  the  latter 
has,  subject  to  the  rights  of  creditors  and  other  legatees, 
a  right  when  the  legacy  becomes  payable  to  have  the 
amount  of  his  legacy  raised  and  paid  out  of  any  funds 
forming  part  of  the  estate.  From  the  above  considera- 
tions it  is  submitted  that  the  following  observations  are 
probably  correct.  Until  there  are  assets  applicable  in 
due  course  of  administration  to  the  payment  of  a  legacy, 
the  legatee  cannot  be  said  to  have  a  present  right  to 
receive  it,  although  it  may  have  become  payable 
before  (1) ;  but  if  there  have  oncfe  been  assets  sufficient 
for  the  payment  of  the  legacy,  when  the  right  of  the 
legatee  as  against  those  assets  is  barred,  it  is  also  barred 
as  against  all  other  assets  subsequently  becoming  appli- 
cable. 

By  assets  applicable  for  the  payment  of  the  legacy  Time  will 
are  meant  not  merely  assets  in  the  hands  of  the  executors  ^^  ran  till 

J  ^  ^  there  are 

but  assets  which  could  be  got  in  and  so  applied,  for  the  anets  for 
legatee  has  a  right  to  compel  the  executor  to  get  in  men? ofthe 
such  assets  and  account  for  them.    The  only  case  bearing  ^^fs^^- 

(1)  Faulkner  v.  Daniel,  3  Hare,  199, 212 ;  see  Ravemcroft  v.  Frisby, 
1  Coll.  16,  23. 
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Part  III.  on  these  points,  besides  the  cases  just'  referred  to,  is 
^'  beUeved  to  be  BrigU  v.  Lareher  (1).  There  the  testator 
died  in  1812 ;  a  sum  was  set  apart  by  his  executor  to 
answer  an  annuity,  and  the  annuitant  died  in  1856. 
Soon  after  the  death  of  the  annuitant  an  unpaid  legatee 
claimed  payment  out  of  the  fund.  Eomilly,  M.B.,  de- 
clined to  express  an  opinion  whether,  if  it  had  been 
shewn  that  there  were  no  assets  previous  to  the  cesser  of 
the  annuity,  the  legatee  would  have  been  barred  or  not, 
but  laid  down  that  the  burden  of  proof  that  there  were 
no  such  assets  lay  on  the  legatee,  and  that,  as  he  had  not 
furnished  such  proof,  he  was  barred.  The  Master  of  the 
Bolls  did  not  state  very  clearly  what  the  period  was 
during  which  the  plaintiff  must  prove  that  there  were  no 
such  assets,  but  it  is  submitted  that  now  it  would  be 
sufficient  if  the  plaintiff  proved  that  there  were  no  such 
assets  till  within  twelve  years  of  the  bringing  of  the 
action.  To  apply  the  principles  laid  down  abo^e  to  the 
case  of  Bright  v.  Lareher^  it  is  submitted  that,  if  the 
legatee  had  proved  that  there  were  no  other  assets 
properly  applicable  to  the  payment  of  the  legacy  except 
the  sum  set  apart,  and  that  the  annuity  had  priority  over 
the  legacy,  the  legatee  would  not  have  been  barred ;  but 
if  the  annuity  had  no  such  priority,  the  legatee  would 
have  been  barred,  because,  when  the  legacy  became 
payable,  he  had  a  right  to  make  the  annuity  abate  in  his 
favour  and  to  receive  part,  the  rest  being  retained  to 
meet  the  annuity  (2). 
Legacy  out  When  a  legacy  is  demonstrative  and  directed  to  be 
sionary    '   paid  out  of  a  reversionary  fund,  time  does  not  begin  to 

fund* 

(1)  27  Beav.  130;  affirmed  ou  appeal,  4  De  G.  &  J.  608 ;  28  L.  J. 
Ch.  837. 

(2)  Rogers  v.  MiUieent^  2  Dickens,  570 ;  Wroughton  v.  Colquhxmn^ 
1  De  G.  &  Sm.  357 ;  Carr  v.  Ingleby,  1  De  G.  &  Sm.  362 ;  Long  v. 
Hughes,  1  De  G.  &  Sm.  364 ;  AslSfurl^m  v.  Ashbwmham,  16  Sim.  186. 
See  Wright  v.  CaOender,  2  De  G.  M.  &  G.  652 ;  Carmichad  y,  Qee, 
5  App.  Gas.  588 ;  Todd  v.  Bidby,  27  Beav.  353 ;  Potts  v.  Smith,  L.  B. 
8  Eq.  683. 
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run  till  the  reversion  falls  in  (1).  Where  the  legacy  is  Part  hi. 
given  generally,  and  the  only  assets  applicable  for  pay-  ^^-^ 
ment  are  such  reversionary  or  contingent  funds  as  are 
before  referred  to,  the  question  whether  time  will  begin  to 
run  against  the  legatee  till  the  funds  fall  in  depends  upon 
whether  such  interests,  while  remaining  reversionary  or 
contingent,  are  of  actual  value,  and  such  as  could  properly* 
having  regard  to  the  interests  of  all  parties,  be  turned 
into  money  and  applied  in  payment  of  the  legacy ;  if  they 
are  of  such  a  nature,  it  cannot  be  said  that  there  are  no 
assets  applicable  for  the  satisfaction  of  the  legacy  (2).  It 
would  seem  that,  whenever  the  legatee's  right  to  the  pay- 
ment of  his  legacy  out  of  assets  would  not  be  barred,  if  the 
assets  were  actutdly  in  the  hands  of  the  executor,  neither 
will  his  right  be  barred  to  compel  the  executor  to  get  in 
such  assets  for  his  benefit. 

Where  the  person  entitled  to  receive  a  legacy  is  abo  Legacy 
the  executor  who  is  liable  to  pay  it,  the  statute  will  not  exe^tor. 
run  80  long  as  the  two  characters  are  united  in  the  same 
person ;  and  if  after  the  statute  has  begun  to  run  the 
same  union  of  characters  takes  place,  the  statute  ceases 
to  have  any  operation,  the  legacy  being  in  the  hands 
entitled  to  receive  it  (3). 

The  principles  with  regard  to  time  running  between  an  Case  be- 
executor  and  residuary  legatee  apply  equally  between  an  of  kin  and 
administrator  and  the  next  of  kin  (4),  and  also,  therefore,  ^JJ^JJ^*^ 
necessarily  between  an  executor  and  the  next  of  kin  with  trator. 
regard  to  residue  undisposed  of  (5),  if  time  runs  at  all  in 
that  case  (6). 

Where  a  sum  of  money  was  charged  on  land  in  favour 
of  trustees  upon  trust  for  certain  persons  for  life  with 

(1)  Earh  v.  BeUingham  (No.  2),  24  Beav.  448. 

(2)  In  re  Blacf^ord.    BlacJ^ord  v.  WanUy,  27  Ch.  D.  676.    In  re 
JdUMon.    Sly  y.  Blake,  29  Gh.  D.  964. 

r8)  Binne  v.  Nichols,  L.  B.  2  £q.  256. 

[4)  In  re  Johnson.    Sly  v.  Blake,  29  Gh.  D.  964. 

(6)  See  Reed  v.  Fmn,  35  L.  J.  Gh.  464. 

(6)  See  p.  173. 
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CH.  U. 


Expenses 
incurred 
by  local 
authority 
mnde  a 
charge  on 
the  pre- 
mises. 


remainder  over,  and  the  trustees  had  no  power  to  give 
receipts,  time  was  held  not  to  run  against  the  remainder- 
man until  the  death  of  the  tenants  for  life,  because  there 
was  no  person  capable  of  giving  a  discharge  (1).  But  as 
trustees  have  now,  by  statute  (2),  the  power  of  giving 
receipts  which  are  a  sufficient  discharge  of  any  person 
liable  to  pay,  it  would  seem,  therefore,  that  time  must  now, 
in  such  a  case  as  that  just  referred  to,  run  from  the  date 
at  which  the  money  became  payable  to  the  trustees.  But 
if  the  trustees  do  not  act,  and  no  trustees  are  appointed  in 
their  place,  the  statute  does  not  run  against  the  persons 
entitled  in  remainder  until  the  determination  of  the  life 
interest  (3).  The  words  of  sect  40  of  3  &  4  Wm.  IV.  c.  27 
(now  sect.  8  of  37  &  38  Vict.  c.  57),  if  taken  alone,  would 
prevent  the  time  running  in  the  case  of  any  sums  be- 
coming payable  to  the  estate  of  an  intestate  in  the  interval 
between  his  death  and  the  grant  of  administration  until 
such  administration  was  taken  out.  The  6th  section  of 
3  &  4  Wm,  IV.  c.  27,  as  will  be  hereafter  seen,  expressly 
provides  that  an  administrator  claiming  the  estate  or 
interest  of  a  deceased  person  shall  be  deemed  to  claim 
as  if  no  interval  had  elapsed  between  the  death  and 
the  grant  of  administration,  and  it  has  been  held  by 
Stirling,  J.,  that  the  6th  section  of  3  &  4  Wm.  IV.  c.  27 
applies  for  all  the  purposes  of  the  Act  (4). 

Where  a  local  authority  had  incurred  expenses  which,  by 
virtue  of  sect.  62  of  the  Local  Government  Act,  1858  (5) 
(corresponding  to  sect.  257  of  the  Public  Health  Act, 
1875  (6)),  were  made  a  charge  on  the  premises  in  respect 
of  which  they  were  incurred,  it  was  held  that  the  expenses 
became  a  charge  on  the  premises  upon  completion  of  the 


(1)  McCarthy  v.  Daunts  11  Ir.  Eq.  R.  29.    See  CarroUv,  Eargrave, 
6  Ir.  R.  Eq.  123. 

(2)  44  &  45  Vict  c.  41,  s.  36. 

(3)  Carroll  v.  Hargrave,  5  Ir.  R.  Eq.  123. 

(4)  In  re  Williams.  Davits  v.  Williams,  34  Ch.  D.  558.  See  ch.  Vll. 

(5)  21  &  22  Vict.  c.  98. 

(6)  38  &  39  Vict,  c  55. 
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works,  and  that,  under  sect.  8  of  37  &  38  Vict.  c.  57,  Part  ill. 
time  ran  against  the  local  authority  from  that  date,  and  ' 
not  from  the  date  of  the  apportionment  of  the  expenses 
among  the  frontagers,  although  the  sum  for  which  the 
charge  was  imposed  was  not  ascertained  till  the  latter 
event  (1).  In  that  case  the  Court  of  Appeal  held  that 
the  words  "  present  right  to  receive  "  in  sect.  8  of  37  &  38 
Vict.  c.  57  are  not  equivalent  to  '*  present  right  to  enforce 
payment  of,"  and  that  the  words, "  capable  of  giving  a  dis- 
charge," referred  to  cases  of  disabilities  and  not  to  a  case 
where  the  sum  in  respect  of  which  the  charge  is  imposed 
is  not  ascertained.  The  argument  which  seems  to  have 
weighed  most  with  the  Court  in  coming  to  this  con- 
clusion was  that,  as  no  time  was  limited  for  making  the 
apportionment,  the  local  authority  by  delay  in  making 
the  apportionment  might  delay  the  application  of  the 
Statute  of  Limitations  for  any  time  they  pleased. 

(1)  Homsey  Local  Board  v.  Monarch  Investment  Building  Society, 
2i  Q.  B.  D.  1. 
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giving  a 
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Part  III,    The  existence  of  a  person  capable  of  giving  a  discbarge 

J '     is  a  condition  precedent  to  tbe  time  beginning  to  run. 

There  must  j^^jj  f\^\^  person  is  to  be  the  person  to  whom  the  right  to 

be  a  person  ,  -^  *  *^ 

receive  accrues. 

Although  there  is  no  exception  in  favour  of  disabilities 
in  cases  falling  within  the  40th  section  of  3  &  4  Wm.  IV. 
c  27  or  the  8th  section  of  37  &  38  Vict.  c.  57,  yet  certain 
disabilities  are  practically  provided  for  by  the  condition 
above  referred  to.  If  the  person  entitled  to  the  money  be 
an  infant  or  non  compos^  he  is  clearly  incapable  of  giving 
a  discharge  (1) ;  no  allowance  was  made  for  coverture, 
because  under  the  old  law  the  husband  would  have  a 
right  to  receive ;  now  in  all  cases  where  the  husband 
has  not  a  right  to  receive,  the  wife  has  the  right  by 
virtue  of  the  Married  Women's  Property  Act,  1882  (2), 
and  is  capable  of  giving  a  discharge. 

In  cases  where  the  guardian  or  committee  of  an  infant 
or  lunatic  can  give  a  receipt  for  the  money,  it  might  be 
said  that  there  is  a  person  capable  of  giving  a  discharge, 
and,  therefore,  that  the  infant  or  lunatic  in  such  cases 
would  not  be  protected.  But  this  view,  it  is  submitted, 
is  incorrect,  because,  though  the  guardians  or  committee 
may  prosecute,  on  behalf  of  and  in  the  name  of  the  infant 

(1)  See  PiggoU  v.  Jefferson^  12  Sim.  26;  and  Sugden's  Property 
SUtutes,  129. 

(2)  45  &  46  Vict.  c.  76,  s.  1, 
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or  lunatic,  an  action  to  recover  money  the  right  to    Pabt  in. 


CH.  in. 


receive  which  has  accrued  to  the  infant  or  lunatic,  and 
may  generally  act  and  give  a  receipt  for  the  money  on 
his  behalf,  yet  the  right  to  receive  cannot  be  said  to 
accrue  to  the  guardian  or  committee  himself. 

It  is  obvious  from  the  mode  in  which  the  section  ?!*^^?^y* 

disabiuties. 

operates  to  provide  for  disabilities  in  the  case  of  infants 
and  non  compotes  that  a  succession  of  such  disabilities  in 
the  same  or  successive  persons  must  prevent  the  time 
beginning  to  run. 

Where  money  is  payable  to  several  persons  jointly,  ^^^^J 
and  one  or  more  of  them  is  under  any  such  disability  as  several 
before  mentioned,  then,  if  from  the  fact  of  such  persons  ^^^^  ^* 
being  partners  or  executors  or  from  any  other  cause, 
a  discharge  can  be  given  without  the  concurrence  of  the 
persons  under  disability,  time,  it  seems,  would  run  as 
against  all,  but  otherwise  it  would  not  run  as  against  any 
until  all  are  free  from  disability  ;  and  the  rule  just  laid 
down  as  to   successive  disabilities  would  in  this  case 
extend  to  successive  disabilities  affecting  the  different 
persons  to  whom  the  money  is  jointly  payable. 

Though  the  Mercantile  Law  Amendment  Act  (1),  s.  10,  ^^^^^ 
refers  to  the  40th  section  of  3  &  4  Wm.  IV.  c.  27,  it  is  seas. 
obvious  that  no  allowance  is  made  in  3  &  4  Wm.  lY.  c.  27, 
8.  40,  or  37  &  38  Vict  c.  57,  s.  8,  for  the  absence  beyond 
seas  either  of  the  persons  entitled  to  the  money,  or  of 
those  by  whom  the  money  is  payable ;  and  the  various 
points  which  have  arisen  with  reference  to  the  absence  of 
defendants  on  4  Anne,  c.  16,  s.  19,  and  3  &  4  Wm.  IV.  c.  42, 
8.  4,  cannot  arise  here. 

In  the  case  of  Boldero  v.  Halpin^  Ex  parte  Hawse  (2),  Lunacy  of 
a  legacy  had  been  bequeathed  to  the  claimant,  who  was  liable  to 
an  infant  at  the  time  of  the  testator's  death.    When  the  p'^* 


(1)  19  &  20  Vict.  c.  97. 

(2)  19  W.  B.  320.    See  Brockwdl  v.  Bullock,  22  Q.  B.  D.  667,  and 
jpost,  Part  IV.  Ch.  I. 
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Part  III.  infant  came  of  age,  the  surviving  executrix  was  of  un- 
cH^i.  gQ^jj^  mind,  and  so  remained  till  her  death,  more  than 
twenty-three  years  after  the  infant  came  of  age.  Tho 
legatee  sent  in  a  claim  for  his  legacy  in  a  suit  for  the 
administration  of  the  estate  of  the  surviving  executrix. 
It  was  held  that  the  legatee's  claim  was  barred. 


(     193     ) 


CHAPTER  IV. 

LIMITATION   OF  BIGHT  TO   RECOVER  ARREARS  OP  RENT 
AND  INTEREST  ON  MONEY  CHARGED  ON  LAND. 

Section  40  of  3  &  4  Wni.  IV.  c.  27  (now  sect.  8  of  37  &  38    Part  in 
Vict  c.  57)  provides  a  limitation  for  the  recovery  of  prin-     ^"'  ^^' 
cipal  monies,  but  a  different  period  of  limitation  is  in  3  &  4  Wm. 
many  cases  fixed  for  the  recovery  of  interest.     The  most  ,.  42.     * 
important  provision  on  this  point  is  contained  in  3  &  4 
Wm.  IV.  c.  27,  s,  42.    The  first  part  of  that  section  is  as 
follows : — 

**  No  arrears  of  rent  or  of  interest  in  respect  of  any  sum 
of  money  charged  upon  or  payable  out  of  any  land  or  rent, 
or  in  respect  of  any  legacy,  or  any  damages  in  respect  of 
such  arrears  of  rent  or  interest  shall  be  recovered  by  any 
distress,  action  or  suit,  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been 
given  to  the  person  entitled  thereto  or  his  agent,  signed 
by  the  person  by  whom  the  same  was  payable  or  his 
agent." 

"Arrears  of  rent"  means  arrears  of  rent  of  every  kind  Rent, 
comprised  in  the  definition  given  in  sect.  1  of  3  &  4 
Wm.  IV.  c.  27,  including  rent  as  an  incorporeal  heredita- 
ment (1),  as  well  as  rent  reserved,  and  includes  a  gross 

(1)  Strachan  v.  Thomas,  1 2  A.  &  E.  536,  558 ;  Hunter  v,  Nockolds, 
1  McN.  &  Q.  640;  19  L.  J.  Oh.  177;  Eumfrey  v.  Qery,  7  C.  B.  667 ; 
Jajnei  v.  Salter,  3  Bingh.  N.  C.  544 ;  Irish  Land  Commission  v. 
Orant,  10  App.  Cas.  14. 
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Part  III.  sum  of  money  charged  on  land  and  payable  by  periodical 
^"'  '^'  instalments  (1). 
Annuity.  An  annuity  given  by  will  is  not  interest  on  a  legacy, 
but  if  charged  on  land  is  within  this  section  as  included 
in  the  word  "  rent "  (2).  Arrears,  therefore,  of  a  personal 
annuity  given  by  will,  not  being  within  this  section,  are 
governed  wholly  by  the  40th  section  of  3  &  4  Wm.  IV. 
c.  27  or  the  8th  section  of  3J  &  38  Vict.  c.  57  (3),  and 
twenty  years'  arrears  would  be  recoverable  under  the 
former  and  twelve  under  the  latter  statute.  Where  an 
annuity  is  given  by  will  and  is  a  charge  both  on  the 
testator's  realty  and  personalty,  sect.  42  of  3  &  4  Wm.  IV. 
c.  27,  will  limit  the  arrears  to  be  recovered  to  six  years, 
whether  recoverable  out  of  the  land  or  out  of  the  personal 
estate  (4). 
Money  The  general  words,  "  money  charged  upon  or  payable 

land^or  ^^  out  of  any  land  or  rent,"  are  to  be  read  exactly  as  if  the 
rent.  cascs  of  mortgage,  judgment  and  lien  had  been  enume- 

rated as  in  sect  40  of  3  &  4  Wm.  IV.  c.  27  (5)  ;  and  it  has 
been  decided  that  a  mortgage  of  a  reversionary  interest  in 
the  proceeds  of  the  sale  of  land  devised  upon  an  absolute 
trust  for  conversion,  is  a  mortgage  of  "  a  sum  of  money 
charged  upon  or  payable  out  of  land  "  within  the  meaning 
'  of  the  42nd  section,  and,  accordingly,  that  only  six  years' 
arrears  of  interest  on  such  mortgage  were  recoverable  (6). 
A  mortgage  of  a  reversionary  interest  in  a  sum  of 
money  representing  the  residuary  personal  estate  of  a 
testatrix,  which  was  invested  on  mortgage  of  real  estate 
by  the  testatrix,  and  so  continued  by  her  executors,  is 
not  a  mortgage  of  a  "  sum  of  money  charged  upon  or  pay- 

(1)  Uppington  v.  Tarrant,  12  Ir.  Ch.  B.  262. 

(2)  Boch  V.  Callen,  6  Hare,  531 ;  Francis  v.  Orover,  5  Hare,  39 ; 
Ferguson  v.  Livingston,  9  Jr.  Eq.  R  202.  In  re  AshweWs  WiU, 
Johns.  112.     In  re  Nugenfs  Trusts,  19  L.  R.  Ir.  140. 

;3)  See  Part  III.  Ch.  II.  p.  182. 
^4)  In  re  Nugenfs  Trusts,  19  L.  R.  Ir.  140. 
J5.)  Henry  v.  Smith,  4  Ir.  Eq.  R.  502 ;  2  D.  &  War.  381. 
(6)  Boivyer  v.  Woodman,  L.  R.  3  Eq.  313.    See  In  re  Slatet^s 
Trusts,  11  Ch.  D.  227. 
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able  out  of  land,"  and  neither  sect.  42  of  3  &  4  Wm.  IV.    Part  ni. 
c.  27,  nor  any  section  of  any  Statute  of  Limitation  applies     ^"'  ^' 
to  arrears  of  interest  in  such  a  case  accruing  due  while 
the  interest  is  still  reversionary  (1). 

As  the  42nd  section  includes  the  recovery  of  arrears  iFore- 
by  any  **  action  or  suit,"  and  not  only  an  action  or  suit  ^  ^"*' 
for  the  recovery  of  such  arrears,  it  must  apply  to  a 
foreclosure  action  (2).    It  also  applies  to  proceedings  by  Petition  for 
petition  for  payment  of  money  out  of  court  (3).  STo^y'^ouf 

In  the  case  of  judgment  debts,  no  more  than  six  ofco'urt. 
years'  arrears  of  interest  can  be  recovered,  whatever  be  ]„J^^^^ 
the  form  of  remedy  adopted,  and  this,  whether    the  debts. 
interest  is  directly  secured  by  the  judgment  or  given  by 
statute  (4).  In  Ireland,  however,  since  the  Irish  Common 
Law  Procedure  Act,  1853,  the  law  as  to  actions  on  judg- 
ments is  somewhat  -  altered  (5).    It  seems  clear  that  the 
42nd  section  of  3  &  4  Wm.  lY.  c.  27  must  also  include 
all  actions  for  arrears  of  rent  reserved  without  specialty.  Actions  for 
which  were  included  in  the  statute  of  21  Jac.  I.  c.  16,  ^^^ 
as  well  as  actions  for  use  and  occupation,  which,  though  without 
within  the  statute  of  James,  are  clearly  within  the  words 
of  this  section ;  all  proceedings  to  recover  the  interest 
of  any  money  charged  upon  land,  but  not  secured  by 
speciality,  would  also  fall  within  the  42nd  section. 

The  proper  rule  in  dealing  with  cases  that  come  within  Actions 
this  section,  and  also  within  sect.  3  of  21  Jac.  I.  c.  16,  both  8.42 
seems  to  be  to  give  effect  to  both  limitations;  the  result  ^^^^^ 
of  which  will  be,  that  whichever  enactment  is  the  most  27  &  8.3  of 
stringent  as  respects  the  point  in  question  will  prevail.  ^^  xe!^  ' 


% 


1)  Smiih  y.  HUl,  9  Ch.  D.  143. 

,2)  Sinclair  y.  Jacksanf  17  Beay.  405 ;  see  Thwaites  y.  McDonough^ 
2  Ir.  Eq.  B.  97. 

(3)  In  re  liter's  TrustSy  11  Ch.  D.  227.  In  re  Stead^s  Mortgaged 
EsUUes,  2  Ch.  D.  713.  In  re  MarshfieU.  Marshfield  y.  Eutckings, 
34  Ch.  D.  721.    But  see  Edmunds  y.  Waugh,  L.  K.  1  £q.  418. 

(4)  1  &  2  Vict  c.  110,  B.  17  (England) ;  3  &  4  Vict.  c.  105,  s.  26 
(Ireland);  O'Kdly  y.  Bodkin^  3  Ir.  Eq.  R.  390;  Henry  v.  Smith, 
4  Ir.  Eq.  B.  502 ;  2  D.  &  War.  381. 

(5)  See  potty  p  203. 
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Pabt  III.  Thus,  in  most  cases,  the  time  limited  by  21  Jac.  I.  c.  16, 
'  "  s.  3,  and  the  present  section  being  the  same,  no  dijKculty 
can  arise;  but  as  this  section  makes  no  allowance  for 
disabilities,  no  allowance  can  be  made  for  them  in  any 
case  falling  within  it. 
Interest  on  In  a  suit  to  euforcc  a  vendor's  lien  for  unpaid  pur- 
uKmey!**"  chasc-money,  where  it  was  decided  that  under  the  circum- 
stances the  money  had  never  become  payable,  and  no 
provision  had  been  made  in  the  contract  for  payment  of 
interest  in  the  meanwhile,  so  that  there  was  no  right  to 
recover  it  before  the  principal  money  could  be  recovered, 
it  was  held  that  the  interest  ran  from  the  time  when  the 
purchase  would  have  been  completed  according  to  the 
terms  of  the  contract,  though  it  was  not  due  within  the 
meaning  of  sect.  42  of  3  &  4  Wm.  IV.  c.  27,  until  the  prin- 
cipal money  actually  became  payable,  and,  therefore, 
the  whole  of  the  arrears  remained  a  charge  on  the 
land  (1).  A  question  had  ^been  raised  in  this  suit  as  to 
the  right  to  the  principal  money  being  kept  alive  by  an 
acknowledgment ;  but,  as  will  be  seen  from  the  judg- 
ment of  Turner,  L.J.,  the  decision  was  based  on  totally 
different  grounds ;  and  though  at  first  sight  Knight 
Bruce,  L.J.,  might  seem  to  have  been  of  opinion  that 
the  right  to  interest  as  well  as  principal  was  preserved 
by  the  acknowledgment,  this  was,  it  is  apprehended,  not 
his  real  meaning,  for  the  acknowledgment  was  more  than 
six  years  old,  and  could  not,  therefore,  affect  the  recovery 
of  the  interest. 
Arrears  of  Although  the  property  on  which  the  money  is  charged 
changed  on  18  rcvcrsionary,  the  42nd  section  prevents  the  recovery 
a  reversion,  ^f  more  than  six  years*  arrears  accruing  due  before  the 
reversion  falls  into  possession.  Lord  St.  Leonards,  when 
Lord  Chancellor  of  Ireland,  held  in  the  case  of  a  judg- 
ment, that  the  fact  of  the  interest  charged  being  rever* 
sionary  made  no  difference  (2),  and  Bomilly,  M.B.,  held 

(1)  Toft  V.  Stevensouy  5  De  G.  M.  &  G.  735. 

(2)  Vincent  v.  Going,  7  Ir.  Eq.  R.  463 ;  1  Jon.  &  Lat.  697. 


ABREARS   OF  RENT  AND  INTEREST  ON  MONEY.  197 

the  same  in  the  case  of  a  mortgage  (1).     Hall,  V.-C,    I'aut  hi. 

expressed  his  concurrence  with  these  decisions  (2),  and       J " 

the  decision  contra  of  Wood,  V.-C,  in  Wlieeler  v. 
HoweU  (3),  cannot  be  considered  law.  The  section,  it 
will  be  noticed,  is  limited  to  charges  upon  land :  where 
the  reversionary  interest  charged  is  personalty,  there  is 
no  limit  to  the  arrears  of  interest  which  can  be  recovered, 
80  long  as  the  interest  remains  reversionary  (4). 

There  are  many  cases  which  are  included  within  the  Cases  with- 
words  of  the  42nd  section  of  3  &  4  Wm.  IV.  c.  27,  and  also  ''^^'t\f 

'  .J  &  4  Wm. 

within  the  3rd  section  of  3  &  4  Wm.  IV.,  c.  42,  the  same  iv.  c.  27 
£um  being  chargedupon  land,  and  also  secured  by  specialty;  fj°&  4  ^vl*iu 
and  the  difficulty  of  putting  a  proper  construction  on  the  ^^'-  «•  +2. 
two  enactmentsrwas  increased  by  the  fact  that  both  the 
statutes  were  passed  in  the  same  session  of  Parlia-. 
ment,  and  that  3  &  4  Wm.  IV.  c.  42,  although  passed 
after  3  &  4  Wm.  IV.  c.  27,  came  into  operation  before 
it;  questions  naturally  arose  how  far  either  enactment 
was  to  be  considered  as  repealing  the  other,  and  whether 
they  related  to  different  subject-matters  or  different 
remedies.  The  two  sections  first  came  into  conflict  in 
the  case  (5)  of  an  action  of  covenant  for  rent  due  under 
an  indenture  of  demise,  and  Tindal,  C.J.,  and  Park,  J., 
were  of  opinion  that  such  rent  was  not  included  at  all  in 
the  42nd  section  of  3  &  4  Wm.  IV.  c.  27 ;  Bosanquet,  J., 
on  the  contrary,  held  it  was ;  Vaughan,  J.,  expressed  no 
opinion  on  the  point ;  but  all  agreed  that  the  case  before 
them  came  under  sect.  3  of  3  &  4  Wm.  IV.  c.  42 ;  and  if 
it  was  included  in  the  former  Act,  was  excepted  out  of  it 
by  the  latter.  This  case  was  followed  by  that  of  Strachan 

(1)  Sinclair  v,  Jackson,  17  Beav.  405 ;  and  see  Ilumble  v.  Humble, 
24  Beav.  535,  539. 

(2)  Smith  V.  Hill,  9  Ch.  D.  143. 

(3)  3  K.  &  J.  198. 

(4)  Smith  V.  Hill,  9  Ch.  D.  143 ;  MeOersh  v.  Brown,  45  Ch.  D. 
225 ;  Clarkson  v.  Henderson,  14  Ch.  D.  348. 

(5)  Fagtt  v.  Foley,  2  Bingh.  N.  C.  679 ;  3  Scott,  120 ;  8€e  Harts- 
^  >me  y.  Watson,  4  Bingh.  N.  C.  178. 
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Part  III.    V.  Thoinas  (1),  where;  in  an  action  of  debt  on  a  covenant 
CH^.     ^^  secure  an  annuity  which  was  also  ch^ged  on  land,  it 

Annuity      was  held  that  twenty  years'  arrears  could  be  recovered, 

^rge  on  ^^  ^^^  ground  that  though  the  case  was  included  in  the 
words  of  the  42nd  section  of  3  &  4  Wm.  IV.  c.  27,  it  also 
fell  within  the  3rd  section  of  3  &  4  Wm.  IV.  c.  42,  and 
was,  therefore,  excepted  out  of  the  former  section  (2). 
Both  of  these  cases  were  actions  upon  the  covenant,  and 
not  proceedings  to  recover  the  money  out  of  the  land 
upon  which  it  was  charged,  and  the  decisions  did  not  neces- 
sarily go  farther  than  to  hold  that  sect.  3  of  3  &  4  Wm. 
IV.  c.  42  was  so  far  an  exception  out  of  sect.  42  of  3  &  4 
Wm.  IV.  c.  27,  as  to  prevent  the  latter  section  being 
pleaded  to  an  action  on  the  specialty ;  and  in  Strachan 
v.  Thomas  (3)  the  judges  appear  to  have  thought  that 
if  the  action  had  not  been  brought  on  the  specialty,  the 
limitation  fixed  by  3  &  4  Wm.  IV.  c.  27,  s.  42  would 
have  prevailed  (4). 

It  soon,  however,  became  necessary  to  decide  this  point, 

Vu,  Vigier  for  in  Du  Vigier  v.  Lee  (5),  which  was  a  foreclosure  suit, 
where  the  mortgage  debt  and  interest  were  secured  by 
covenant,  the  question  was  raised  whether  twenty  or  only- 
six  years*  arrears  of  interest  could  be  recovered.  Now 
these  arrears  were  clearly  arrears  of  interest  of  money- 
charged  upon  land,  and  were  prima  facie  within  the 
provisions  of  3  &  4  Wm.  IV.  c.  27,  s.  42,  so  that  the 
proceeding  by  which  they  were  sought  to  be  i^ecovered , 
not  being  grounded  on  the  specialty,  no  more  than  six 
years'  arrears  could  be  recovered  unless  the  effect  of  the 
covenant  to  pay  was  to  withdraw  the  subject-matter 
altogether  from  the  operation  of  that  section.  Vice- 
Chancellor  Wigram,  acknowledging  and  professing  to 

1)  12  A.  &  E.  536,  658. 

[2)  See  Manning  v.  Phelps,  10  Exch.  59 ;  24  L.  J.  Exch.  62. 

;3)  12  A.  &  E.  536,  568. 

h)  See  In  re  Nugenfs  Trusts^  19  L.  R.  Ir.  140. 

6)  2  Hare,  326. 


V.  Lee» 
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follow  the  authority  of  the  two  cases  last  cited^  held  that  Part  iij. 
the  fact  of  the  mortgage  containing  a  covenant  for  pay-  ^"'  ^^' 
ment  excepted  the  debt  altogether  out  of  the  statute 
3  &  4  Wm.  IV.  c.  27,  s.  42,  without  reference  to  the 
mode  of  its  recovery,  and  that  redemption  could  only  be 
allowed  on  payment  of  interest  for  twenty  years.  This 
decision,  and  a  subsequent  one  to  the  like  effect  by  the 
same  judge,  came  under  the  consideration  of  Lord  Cot- 
tenham,  L.C.,  on  appeal  in  the  latter  case  (1),  when  the  Hurder  v. 

.  Nockolds, 

Lord  Chancellor  held,  in  opposition  to  the  Vice-Chan- 
cellor,  and  in  accordance  with  a  case  in  Ireland  which 
will  be  mentioned  presently  (2),  that  the  combined  effect 
of  the  two  enactments  was,  that  "  no  more  than  six  vears' 
arrears  of  rent  or  interest  in  respect  of  any  sum  charged 
upon  or  payable  out  of  any  land  or  rent  could  be  re- 
covered by  any  distress,  action,  or  suit  other  than  and 
except  in  actions  upon  covenants  or  debts  upon  specialty, 
in  which  case  the  limitation  would  be  twenty  years."  The 
authority  of  Hunter  v.  Nockolda  was  directly  recognised 
in  Sinclair  v.  Jackson  (3),  but  may  be  thought,  from 
expressions  attributed  to  Wood,  V.-C,  and  to  Knight 
Bruce,  L.J.,  in  the  reports  of  Snow  v.  Booth  (4),  to  be 
shaken  both  by  that  case  and  the  previous  case  of  Cox  v. 
Dolman  (5).    The  question,  however,  in  each  of  those 
cases  was,  whether  a  term  vested  in  trustees  as  a  further 
security  for  an  annuity,  would  take  the  case  out  of  the 
provisions  of  3  &  4  Wm.  IV.  c.  27,  s.  42  (6) ;  and  as  it  was 
held  to  do  so,  it  was  unnecessary  to  consider  the  effect  of 
sect.  3  of  3  &  4  Wm.  IV.  c.  42.    In  Hunter  v.  Nockolds  a 
similar  term  had  been  created  to  secure  the  annuity 
which  formed  the  subject  of  dispute,  but  no  question  as 

(1)  Hunter  v.  Noekdds,  1  McK  &  G.  640 ;  19  L.  J.  Ch.  177. 

(2)  HugUa  v.  Kdly,  5  Ir.  Eq.  K.  286 ;  3  Dru.  &  War.  482. 

(3)  17  Beav.  405. 

(4)  2  K.  &  J.  132 ;  on  arpeal,  8  De  G.  M.  &  G.  69;  2  Jar.  N.S. 
244 ;  25  L.  J.  Ch.  417.      " 

(5)  2  De  G.  M.  &  G.  592 ;  22  L.  J.  Ch.  427. 

(6)  See^wMf,  Part  V.  Ch.  XIX. 
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Interest  on 
money  se- 
cured by 
covenant. 


Humfrey 
V.  Gery, 


to  its  effect  appears  to  have  been  raised  in  the  case  as 
reported,  and  the  decision  w£^,s  given  irrespective  of  tlie 
existence  of  the  term.  In  several  later  cases  (1),  when 
similar  questions  arose  to  those  decided  in  Cox  v.  Dolman 
and  Hunter  v.  Nockolda,  the  authority  of  both  those  cases 
was  acknowledged.  But  since  the  Act  37  &  38  Vict, 
c.  57  came  into  operation,  it  has  been  held  in  the  cases  of 
Sutton  V.  Sutton  (2)  and  Fearnside  v.  Flint  (3),  that  by- 
virtue  of  the  8th  section  of  that  Act,  the  remedy  against 
the  mortgagor  on  the  covenant  is  barred  at  the  same 
time  as  the  remedy  against  the  land.  And  it  would 
seem  to  follow  that  only  twelve  years'  arrears  of  interest 
are  now  recoverable  in  an  action  on  a  covenant  against  a 
mortgagor. 

Where  land  is  conveyed  by  a  mortgage  deed  to  the 
mortgagee  to  hold  until  the  mortgage  debt  with  interest 
should  be  repaid,  but  there  is  no  covenant  to  pay  the 
mortgage  debt,  the  3rd  section  of  3  &  4  Wm.  IV.  c.  42 
cannot  apply,  and  only  six  years'  arrears  of  interest  are 
recoverable  (4). 

Where  the  covenant  to  pay  principal  money  charged 
on  land  does  not  in  terms  extend  to  the  payment  of 
interest,  and  such  interest  is  only  recoverable  in  an 
action  on  the  covenant  by  way  of  damages,  the  3rd 
section  of  3  &  4  Wm.  IV.  c.  42,  it  seems,  does  not  apply, 
and  therefore,  as  far  as  the  interest  is  concerned,  such  an 
action  is  governed  by  sect.  42  of  3  &  4  Wm.  IV.  c.  27 
alone. 

In  the  case  of  Humfrey  v.  Gery  (5),  which  was  sent  by 
the  Court  of  Chancery  for  the  opinion  of  the  Court  of 
Common  Pleas  on  the  question  whether  arrears  of  a  fee 


(1)  Shaw  y.  Johnson,  1  D.  &  S.  412 ;  30  L.  J.  Oh.  646 ;  Lewis  v. 
Duncombe,  29  Beav.  175 ;  30  L.  J.  Ch.  732 ;  Bound  y.  Bell,  30  Beav. 
121 ;  31  L.  J.  Ch.  127  ;  Barley  v.  Tennant,  53  L.  T.  257. 

(2)  22  Ch.  D.  511. 
0 


(3)  22  Ch.  D.  579. 

4)  Hodges  v.  Croydon  Canal  Co,,  3  Beav.  86. 

5)  7  C.  B.  567. 
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farm  rent  reserved  by  letters  patent  could  be  recovered    Paet  iil 


CH.  IV. 


more  than  six  years  after  they  accrued,  and  if  so,  whether 
by  distress  or  action,  the  Court  of  Common  Pleas  certified 
that  arrears  for  more  than  six  years  could  not  be  re- 
covered. A  question  was  raised  in  the  argument  whether 
an  action  of  debt  would  lie ;  and  if  the  judges  intended 
to  decide  that  only  six  years'  arrears  were  recoverable  in 
snch  an  action,  it  is  submitted  that  this  decision  must 
be  wrong,  for  such  an  action  would  be  an  action  of  debt 
on  a  specialty  within  3  &  4  \Vm.  IV.  c.  42,  s.  3.  It  is 
probable,  therefore,  that  the  real  meaning  of  the  certifi- 
cate was,  that  no  such  action  would  lie ;  in  which  case, 
distress  being  the  only  mode  of  recovering  the  rent, 
of  course  no  more  than  six  years'  arrears  could  be 
recovered. 

Several  Irish  cases  upon  the  42nd  section  of  3  &  4  The  law  in 
Wm.  IV.  c.  27  have  been  already  referred  to,  but  owing  the  above 
to  the  differences  which  for  some  time  existed  between  po'"^*- 
the  law  in  England  and  Ireland  (1),  it  has  been  thought 
better  to  give  them  a  separate  notice,  and  it  will  be 
seen  that  the  Irish  decisions  fully  corroborate  the  view 
ultimately  taken  by  the  English  judges.  There  seems, 
however,  to  have  been  at  first  some  doubt  in  the  minds 
of  the  Irish  judges  whether  the  fact  of  3  &  4  Wm.  IV. 
c.  42  having  been  passed  in  England,  was  not  to  be  taken 
into  account  as  indicative  of  what  was  intended  to  be 
within  sect.  42  of  3  &  4  Wm.  IV.  c.  27  (2) ;  but  ultimately 
the  decisions  were  to  the  effect  that  any  sum  included 
within  the  last-named  section  as  being  rent  (3)  or  interest 
of  money  charged  on  land  (4),  was  not  the  less  within  its 
provisions,  because  it  was  also  secured  by  specialty,  and 

See  ante,  p.  143. 

Amutrontf  v.  Lloyd^  2  Ir.  L.  R.  70 ;  see  McKieman  v.  UcUliday, 
3  Ir.  L.  Rec.  N.S.  58. 

(3)  McKieman  v.  Ealliday,  3  Ir.  L.  Rec.  N.S.  58;    WUaon  v. 
Jackson,  2  Ir.  L.  R.  1 ;  1  Jebb  &  S.  639. 

(4)  Foley  v.  Vumas^  1  Smy the,  78 ;  Thimitei  v.  McDonough,  2  Ir. 
Eq.  R.  97. 
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Part  III.  that  the  section  equally  applied  to  all  remedies  whether 
CH^.  against  the  land  or  not  (1);  thus  agreeing  with  the 
interpretation  put  upon  it  by  Bosanquet,  J.,  in  Paget  t. 
Folet/f  and  by  all  the  judges  in  Strachan  v.  Thomas^ 
although,  of  course,  the  decision  arrived  at  in  both  of 
these  latter  cases  was  different  from  that  arrived  at  in 
Ireland,  in  consequence  of  the  effect  in  England  of  3  &  4 
Wm.  IV.  c.  42,  s.  3. 

The  view  that  if  a  sum  of  money  is  subject-matter  of 
3  &  4  Wm.  IV.  c.  27,  s.  42,  that  section  applies  to  every 
remedy  for  its  recovery,  is  forcibly  put  by  Lord  St. 

^^tU'  I^6onards  in  the  case  of  Henry  v.  Smith  (2).  His 
lordship  in  that  case  observed:  "When  the  Act  of 
Parliament  says  no  action  shall  be  maintained  after  a 
given  number  of  years  for  the  recovery  of  such  a  sum  or 
such  interest — how  can  a  man  after  that  period  bring 
any  action  in  respect  of  the  debt  ?  If  an  action  is 
brought  so  as  to  charge  the  personal  estate,  the  answer 
is  obvious  :  You  have  brought  your  action  in  respect  of 
a  sum  of  money  charged  upon  the  land  or  payable  out 
of  real  estate.  You  are,  therefore,  within  the  terms  of 
this  Act,  and  your  right  is  barred."  Henry  v.  Smith  was 
decided  after  the  passing  of  Pigot's  Act  (3),  but  the 
32nd  section  of  that  Act  was  not  referred  to,  and  in  fact 
had  no  bearing  on  the  case.  Not  long  after  the  passing 
of  Pigot's  Act,  and  just  before  Dm  Vigier  v.  Lee  (4),  the 

^J!f*  ^*  question  arose  before  the  same  learned  judge  in  Hughes 
v.  Kelly  (5),  how  many  years'  arrears  of  interest  could 
be  recovered  in  a  foreclosure  suit,  there  being  a  covenant 
to  pay  in  the  mortgage  deed,  and  he  decided  on  the 
same  principle  as  Cottenham,  L.C.,  subsequently  did  in 


Kelly. 


(1)  Bi*uen  V.  Noiolan,  1  Jebb  &  S.  346,  n. ;  0*Kelly  v.  Bodkin^ 
3  Ir.  Eq.  R.  390 ;  and  see  Henry  v.  Smith,  4  Ir.  Eq.  K.  502 ;  2  D.  & 
AVar.  381. 

;2)  4  Ir.  Eq.  R  502;  2  Dru.  &  War.  381. 

;3)  3  &  4  Vict.  c.  105. 

'4)  2  Hare,  326. 

:5)  3  Dru.  &  War.  482;  6  Ir.  Eq.  R.  286. 
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Hmkr  v.  NoclcoWs  (1),  that  sect.  42  of  3  &  4  Wm.  IV.  Part  ill. 
c.  27  was  not  repealed,  that  both  3  &  4  Wm.  IV.  c.  27  "^lllT* 
and  Pigot's  Act  ought  to  be  construed  together,  and 
therefore  that  only  six  years'  arrears  could  be  recovered. 
The  authority  of  Hughes  v.  Kelly  was  relied  on  by  Lord 
Cottenham  in  Hunter  v.  Nockolds  (2),  and  Lord  St. 
Leonards,  in  his  work  on  the  Eeal  Property  Statutes  (3), 
expresses  the  opinion  that  there  is  no  distinction 
between  the  effect  of  the  statutes  in  the  two  countries, 
and  that  the  case  of  Hunter  y.  Nockolds  sets  the  point  at 
rest ;  the  right  mode  to  reconcile  the  provisions  of  the 
statutes  being  to  consider  3  &  4  Wm.  IV.  c.  27,  s.  42  as 
applicable  to  the  land,  and  3  &  4  Wm.  IV.  c.  42,  s.  3  as 
applicable  only  to  the  person. 

The  32nd  section  of  Pigot's  Act  has  been  repealed,  and 
the  20th  section  of  the  Irish  Common  Law  Procedure 
Act,  1853  (4),  substituted  for  it,  so  far  as  relates  to  actions 
in  the  Superior  Courts  in  Ireland;  but  it  would  seem 
that  the  later  enactment  is  to  be  construed  as  an  excep- 
tion out  of  the  42nd  section  of  3  &  4  Wm.  IV.  c.  27,  in 
the  same  way  as  the  32nd  section  of  Pigot's  Act.  The 
8th  section  of  37  &  38  Vict.  c.  57  applies  to  Ireland, 
and  must  affect  so  much  of  the  20th  section  of  the 
Irish  Common  Law  Procedure  Act,  1853,  as  refers  to 
judgments.  Indeed,  Barry,  L.  J.,  in  a  recent  Irish  case 
(5),  seems  to  have  been  of  opinion  that  the  8th  section 
of  37  &  38  Vict.  c.  57  impliedly  repeals  the  20th  section 
of  the  Irish  Common  Law  Procedure  Act,  1853,  so  far  as 
it  concerns  judgments ;  but  the  judgments  of  the  other 
members  of  the  Court  of  Appeal  in  that  case  treat  the 
20th  section  of  the  Act  of  1853  as  still  in  force.  The 
effect  of  the  two  enactments  would  seem  to  be  that  in 

(1)  1  McN.  &  G.  640. 

(2)  See  also  Earrisson  t.  Duignan,  2  Dru.  &  War.  295 ;  S.  C.  4  Ir. 
1.  R.  562 ;  sab  nom.  Kyme  y.  Dignan, 
\Z)  Page  148. 

)  16  &  17  Vict.  c.  113. 

)  Evans  v.  O'Donndl,  18  L.  R.  Ir.  174. 


204  STATUTES  OF  LIMITATIONS. 

Part  ih.    Ireland  twelve  years'  arrears  can  be  recovered  in  an  action 
^_1^'     in  the  Superior  Courts  on  a  judgment  where  the  interest 
is  secured  by  it,  though  not,  it  is  apprehended,  where  the 
judgment  carries  interest  by  statute  only  (1). 

In  a  recent  case  in  Ireland  (2)  it  was  held  that  an  action 
for  rent  due  under  a  covenant  in  an  indenture  of  demise, 
may  be  brought  within  twenty  years  of  the  accrual  of 
the  cause  of  action,  and  that  neither  sect.  1  nor  sect.  8  of 
37  &  38  Vict.  c.  57,  applies  to  such  an  action,  which  is 
governed  by  sect.  20  of  the  Irish  Common  Law  Procedure 
Act,  1853,  and  that  as  far  as  relates  to  such  an  action  the 
20th   section  of  the  Act  of  1853  is  not  affected   by 
37  &  38  Vict.  c.  57. 
Arrears  of       A  further  question  arises  whether  a  mortgagor  of  land 
redemption  ^^  *  redemption  suit  is  entitled  to  redeem  on  payment  of 
•niti.  six  years'  arrears  of  interest  only.     The    point,  it  is 

believed,  has  never  been  distinctly  raised.  In  Du  Vigier 
V.  Lee  (3),  however,  Wigram,  V.-C,  laid  down  that,  if  the 
mortgagee  could  recover  only  six  years'  arrears  of  in- 
terest in  a  foreclosure  suit,  it  would  follow  that  the  mort- 
gagor would  have  a  right  in  a  redemption  suit  to  redeem 
on  payment  of  the  same  amount ;  and  in  a  redemption 
suit  (4)  instituted  by  the  heirs  of  the  mortgagor,  al- 
though it  was  decided  that  the  plaintiff  could  not 
redeem  without  payment  of  twenty  years'  arrears,  yet 
the  decision  was  on  the  ground  that  the  mortgagee  had 
a  right  to  tack  the  sum  due  on  the  covenant,  as  against 
the  heirs  of  the  mortgagor ;  and  it  seems  to  have  been 
assumed,  that  except  on  that  ground,  the  mortgagee  had 
no  claim  to  be  paid  more  than  six  years'  arrears.  In 
Sinclair  v.  Jackson  (5),  which  was  a  foreclosure  suit, 
Bomilly,  M.B.,  suggested  that  the  rights  of  a  mortgagor 


(1)  3  &  4  Vict.  c.  105,  8.  26.    See  ante,  p.  195. 

(2)  Donegan  v.  Neill,  16  L.  B.  Ir.  309. 
SS  2  Hare,  326,  335. 
4)  Elvy  V.  N(jrwood,  5  De  G.  &  Sm.  240.    Se^post^  p.  210. 

(5)  17  Beav.  405.    Seejpo*^,  p.  211. 
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in  a  redemption  snit  might  be  different  from  his  rights  Pabt  iil 
in  a  foreclosure  suit ;  but  in  that  case,  too,  the  question  ^"'  '^' 
actually  raised  was,  that  of  tacking,  and  the  same  judge 
subsequently,  in  Mason  v.  Broadbent  (1),  treated  it  as 
a  principle  not  admitting  of  doubt  that  a  mortgagor 
could  redeem  in  a  redemption  suit  on  payment  of  six 
years'  arrears  only.  Kindersley,  V.-C,  however,  ex- 
pressed a  strong  dissent  from  that  opinion  (2).  But 
Kay,  J.,  in  deciding  that  a  mortgagor  of  a  reversionary 
interest  in  personalty,  was  entitled  to  fourteen  years' 
arrears  on  the  ground  that  no  Statute  of  Limitation  ap- 
plied, seems  to  have  been  of  the  opinion  that  if  3  &  4 
Wm.  IV.  c.  27,  s.  42  had  applied,  then  the  mortgagor  might 
have  been  entitled  to  redeem  on  payment  of  six  years' 
arrears  only  (3).  The  broad  argument  in  favour  of  a 
mortgagor  being  allowed  to  redeem  in  a  redemption  suit 
on  payment  of  only  six  years'  arrears  seems  to  be  that 
the  terms  of  redemption  are  the  same,  whether  the 
redemption  be  decreed  in  a  foreclosure  suit  or  redemp- 
tion suit,  and  that  it  makes  no  difference  on  which  side 
of  the  record  the  mortgagor  and  the  mortgagee  may  be. 
The  argument  on  the  other  side  seems  to  be  that  the 
42nd  section  of  3  &  4  Wm.  IV.  c.  27  does  not  extin- 
guish the  arrears,  and  does  not  apply  to  a  redemption 
suit,  because  it  speaks  only  of  the  recovery  of  aiTcars  by 
**  any  action  or  suit,"  and,  therefore,  can  only  apply  to 
proceedings  in  which  the  party  entitled  to  arrears  is 
seeking  relief,  and  that  the  Court,  not  being  bound  by 
the  statute,  as  it  is  in  a  foreclosure  suit,  will  not  give 
the  equitable  relief  sought  in  a  redemption  suit,  unless 
the  plaintiff  on  his  part  does  complete  equity  by  paying 
all  arrears.  These  latter  arguments  are,  no  doubt,  sound 
and  correct  in  themselves,  but  still  they  do  not  prevent 
the  application  of  the  general  principle  on  which  the 

(1)  33  Beav.  296. 

(2)  Edmunds  v.  Wattgh,  L.  R.  1  Eq.  418,  421. 

(3)  Mdkrsh  v.  Broum,  45  Ch.  1).  225. 


206  1  STATUTES   OF  LIMITATIONS. 

Part  I  If.  argument  on  the  other  side  is  founded.  It  is  true  thaL 
cH^.  ^  doubts  have  been  expressed,  whether  the  right  of  a 
mortgagee  in  a  redemption  suit  to  tack  a  bond  debt  to 
his  mortgage  debt  against  the  heirs  of  a  mortgagor  ex- 
tended to  a  foreclosure  suit  (1),  it  has  been  considered 
unsettled  whether  the  terms  of  redemption  in  a  fore- 
closure suit  and  in  a  redemption  suit  are  necessarily 
the  same ;  but  these  doubts  seem  to  be  unfounded  (2), 
and  in  a  case  (3)  on  which  no  question  as  to  the  statute 
arose,  Wigram,  Y.-C,  expressed  a  strong  opinion  to  the 
same  effect  as  in  Du  Yigier  v.  Lee  (4)  in  the  following 
words :  *^  It  has  always  appeared  to  me  that  the  terms  on 
which  a  mortgagor  or  those  claiming  through  him,  are 
entitled  to  redeem,  must  be  the  same,  whether  they  are 
to  be  ascertained  in  a  suit  for  redemption  or  foreclosure. 
It  is  truly  said  that  a  plaintiff  seeking  equity  must  do 
equity ;  but  in  determining  what  is  equity,  the  question 
is,  what  are  the  duties  or  the  liabilities  which  his  situa- 
tion at  the  time  of  instituting  the  suit  imposes,  and  not 
whether  he  is  plaintiff  or  defendant  on  the  record." 

Moreover,  by  the  settled  practice  of  the  Court,  where 
a  second  mortgagee  files  a  bill  to  redeem  against  the 
first,  it  is  necessarily  a  foreclosure  suit  against  the  mort- 
gagor, and  when  subsequent  incumbrancers  are  parties 
to  such  a  suit,  it  becomes  in  effect  a  foreclosure  suit 
between  co-defendants  (5),  and  this,  as  well  as  the 
ordinary  form  of  redemption  and  foreclosure  decrees, 
points  to  the  conclusion  that  the  right  to  redeem  is,  in 
fact,  the  same  whatever  may  be  the  form  of  the  suit  (6). 
Besides,  if  the  terms  of  redemption  in  redemption  and 
foreclosure  are  to  be  different,  it  would  follow  that  the 

1^  See  Powell  on  Mortgages,  6tli  ed.  1017a,  et  seq. 
[2)  See  postf  p.  211. 

3)  Sober  v.  Kempy  6  Hare,  155, 160. 

4)  2  Hare,  326. 

5)  Daniell's  Chanc.  Fr.  6th  ed.  217,  256.    Soton  on  Decrees,  4th 
ed.  11. 1052, 1089 ;  5th  ed.  1641, 1645. 

(6)  See  Mellerah  v.  Brown,  45  Ch.  D.  225. 
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acconnts  between  different  incumbrancers  would  have  to  Part  hi. 
be  taken  on  different  principles  in  the  same  suit.  Again,  ^"'  ^^' 
if  more  than  six  years'  arrears  can  be  recovered  in  a  re- 
demption suit,  there  is  no  reason  why  the  arrears  should 
be  limited  to  twenty  years  rather  than  to  six  years,  for 
3  &  4  Wm.  lY.  c.  42y  s.  8  does  not  extinguish  arrears 
beyond  twenty  years ;  and  if  the  Court  is  not  bound  by 
3  &  4  Wm.  IV.  c.  27,  s.  42  in  redemption  suits,  neither 
is  it  bound  by  3  &  4  Wm.  lY.  c.  42,  s.  3 ;  and  where  a 
redemption  suit  is  brought  by  a  second  mortgagee,  as  he 
is  not  bound  by  the  covenant,  the  limitation  of  twenty 
years  can  have  no  application  to  him,  so  that  it  would 
seem  to  follow  that,  unless  the  amount  of  arrears  payable 
as  the  price  of  redemption  in  a  redemption  suit  be  limited 
to  six  years,  a  puisne  mortgagee,  at  any  rate,  would  have 
to  pay  all  arrears  whatever,  without  cmy  limitation  at  all, 
and  this  would  certainly  be  a  strange  result.  On  the 
whole,  although  it  is  a  question  of  great  diflSculty,  it  is 
submitted  that  a  mortgagor  of  land  is  entitled  to  redeem 
on  payment  of  six  years'  arrears  only  (1).  A  mortgagor 
of  personalty,  it  would  seem,  can  only  redeem  on  pay- 
ment of  all  the  arrears  due  (2). 

In  ejectment  by  a  mortgagee  against  a  mortgagor,  the  Arrears  of 
Court  has  under  the  219th  and  220th  sections  of  the  ^^[ue  in 
Common  Law  Procedure  Act,  1852  (3),  power  to  stay  8t*y»ng 

1.  -I  1    xi  A     1  ejectment 

proceedings  and  compel  the  reconveyance  of  the  mort-  by  mort- 
gaged lands  to  the  mortgagor  upon  payment  into  court  ^^*®' 
of  ''all  the  principal  moneys  and  interest  due  "  upon  the 
mortgage  cmd  of  costs.  It  would  seem  that  in  such  cases 
the  arrears  of  interest  required  to  be  paid  will  be  the 
same  as  those  required  to  be  paid  in  equity  in  a  redemp- 
tion suit. 

In  accounts  between  a  mortgagor  and  mortgagee  in  Account 

o   c  between 

mortgagor 

Jl)  See  Coote  on  Mortgage,  5th  ed.  IT.  981.  ^^^  ^^^ 

2)  Smith  V.  Em,  9  Ch.  D.  143 ;  Clarkson  v.  Henderson,  U  Ch.  D.   «^«^  ^ 
I ;  Mdlenh  v.  Brovm,  45  Ch.  D.  225.  poaeesaion. 

(3)  15  &  16  Vict.  c.  76. 
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Part  III.  possession  the  mortgagee  seems  bound  to  account  for  all 
'  '  rents  and  profits  received  during  his  possession,  however 
long  that  may  be  (1),  so  that  all  interest  accrued  due 
during  that  time  would  have  to  be  brought  into  account ; 
but  if,  on  deducting  the  rents  and  profits  from  the  in- 
terest due,  more  than  six  years'  arrears  of  interest  appear 
unsatisfied,  only  six  years'  arrears  would  be  treated  as 
due,  whether  in  redemption  or  foreclosure  suits. 

In  an  action  of  the  nature  of  an  equitable  ejectment 

against  the  mortgagee  of  a  life  estate  who  had  entered 

into  possession  under  an  order  of  the  Court,  and  remained 

in  possession  after  the  death  of  the  tenant  for  life,  it  was 

held  that  the  remaindermen  were  only  entitled  to  six 

years*  arrears  of  rent  from  the  mortgagee  (2). 

Arrears  of        Another  question  has  arisen,  viz.: — whether  a  mort- 

coverable '  g^gee  with  a  powcr  of  salo  is  entitled  to  retain  out  of 

under         j^q  .procceds  of  such  sale  more  than  six  years'  arrears. 

power  of  \  •■*•  T»     •  '11 

sale.  Romilly,  M.R.,  in  a  suit  by  the  mortgagor  to  recover  the 

surplus  money,  held  that  the  mortgagee  could  only 
retain  six  years  of  interest  (3) ;  but  that  decision  was 
questioned  by  Kindersley,  V.-C,  in  a  case  (4)  which  has 
since  been  followed  by  Kay,  J.  (5),  in  preference  to  Mason 
V.  BroadhentyOxiA.  it  seems  clear  now  that  a  mortgagee  has 
a  right,  if  he  exercises  his  power  of  sale,  to  retain  more 
than  six  years'  arrears  of  interest.  In  Edmunds  v. 
Waugh  (4),  the  proceeds  of  the  sale  of  the  mortgaged 
premises  sold  under  the  power  of  sale  had  been  paid  into 
court  in  a  suit  for  the  administration  of  the  mortgagee's 
estate,  and  the  trustees  of  the  mortgagee  petitioned  for 
payment  out  of  the  fund  to  satisfy  the  principal,  and  nearly 
twenty  years'  arrears  of  interest,  and  the  assignee  of  the 
mortgagor  was  served  with  the  petition ;  Kindersley,  V.C, 


t 


Hood  V.  Easton,  2  Jur.  N.S.  729. 

Bickman  v.  L  psall,  4  Ch.  D.  144. 
S)  Mason  V.  B>  oadbtnt,  33  Beav.  296. 
^4)  Edmunds  v.  WaugK  L.  R.  1  Eq.  418. 
(5)  In  re  Mar&hfidd.    Marshfidd  v.  Hutchings,  34  Ch.  D.  721. 
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in  deciding  in  favour  of  the  petitioner  that  more  than    Part  ]1I. 
six  years'  arrears  of  interest  could  be  retained,  held     ^"'  ^^' 
that  the  proceeding  was  not  a  suit  to  recoyer  interest 
under  3  &  4  Wm.  IV.  c.  27,  s.  42,  because  had  the  money 
remained  in  the  hands  of  the  mortgagee  and  not  been 
paid  into  court,  he  could  have  retained  out  of  it  the 
principal  and  all  the  interest  due.    In  the  case  of  In  re 
Marshjieldy  Marshfield  v.  Hutchings  (1),  in  which  Kay,  J., 
followed  the  decision  in  Edmunds  v.  Waiiffh,  the  proceeds 
of  the  sale  were  not  in  court,  and  the  mortgagees  who 
had  sold  the  property  and  received  the  proceeds  were  not 
parties  to  the  action,  but  submitted  to  the  jurisdiction  in 
order  to  have  the  point  decided  whether  they  were  en- 
titled or  not  to  retain  more  than  six  years'  arrears  of 
interest ;  Kay,  J.,  decided  that  they  were.     The  case  of 
Edmunds  v.  Waiiffh  was  distinguished  but  not  disapproved 
by  Malins,  V.-C,  in  a  case  (2)  where  an  equitable  mort- 
gagee petitioned  for  payment  of  principal  and  interest 
out  of  a  fund  which  had  been  paid  into  court  under  the 
Lands  Clauses  Act  (3),  for  purchase  of  the  mortgaged 
land ;  Malins,  V.-C,  held  that  the  money  in  court  mupi^ 
be  regarded  as  land,  and  that  the  petition  was  analogous 
to  a  suit  for  the  recovery  of  interest  under  3  &  4  Wm.  IV. 
c.  27,  s.  42,  and  that  only  six  years'  arrears  could  be 
recovered.    The  effect  of  these  cases  seems  to  be  that 
where,  the  mortgagee  has  to  resort  to  an  action  or  some 
analogous  proceeding  in  court,  such  as  a  petition,  in  order 
to  recover  interest  out  of  the  proceeds  of  the  mortgaged 
property,  he  can  only  recover  six  years'  arrears ;  but  if  the 
mortgagee  himself  sells,  he  is  entitled  to  retain  all  the 
arrears  due,  and  the  fact  that  after  the  sale  the  money  is 
paid  into  court,  and  that  it  becomes  necessary  for  the 
mortgagee  or  his  representatives  to   petition  for  pay- 
ment out  of  it,  does  not  constitute  the  petition  a  suit  to 


(1)  34  Ch.  D.  721. 

(2)  In  re  Stead's  Mortgaged  Estates^  2  Ch.  D.  713. 
8&9Victc.  18. 


(2) 
(3) 
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Pabt  III.    recover  interest  within  the  meaning  of  3  &  4  Wm,  IV. 
°Lr-     c.  27,  8.  42. 
Tacking  It  has  been  decided  that  where  there  is  a  covenant 

interest.  to  pay  the  mortgage  debt  and  interest  in  which  the  heirs 
of  the  mortgagor  are  bound,  the  mortgagee  will  in  a  re- 
demption suit  instituted  by  the  heirs  be  permitted  to  tack 
to  the  principal  and  six  years'  interest,  recoverable  out 
of  the  land,  the  difference  between  the  six  and  twenty 
years'  arrears  (1). 

Now,  a  creditor  on  specialty  in  which  the  heirs  of  the 
mortgagor  are  bound  can  in  equity  reach  the  lands  in 
the  hands  of  the  heir  in  satisfaction  of  his  debt ;  there- 
fore, it  has  long  been  the  settled  practice  of  the  court, 
for  the  purpose  of  avoiding  circuity  of  suits,  to  allow  a 
mortgagee  in  a  redemption  suit  by  the  heirs  of  the 
mortgagor  to  tack  such  a  separate  specialty  debt  (2). 
A  suit  by  the  creditor  to  enforce  payment  of  such  a 
specialty  debt  against  the  lands  of  the  debtor  is  a  suit 
Avithin  the  3rd  section  of  3  &  4  Wm.  IV.  c.  42  (3),  and 
therefore  excepted  out  of  the  42nd  section  of  3  &  4 
Wm.  IV.  c.  27 ;  for  the  fact  of  the  interest  being  part 
of  the  mortgage  debt  cannot  put  the  mortgagee  in  a 
worse  position  with  regard  to  it  than  he  would  be  in 
with  regard  to  an  independent  specialty  debt;  and 
since  3  &  4  Wm.  IV.  c.  104,  a  debt  secured  by 
covenant,  in  which  the  heirs  of  the  mortgagor  are 
not  bound,  is,  it  seems,  for  the  purpose  of  tacking  to  a 
mortgage  debt,  in  the  same  position  as  if  the  heirs 
were  bound  (4). 

The  question  whether  arrears  due  more  than  six  years 
can  be  so  tacked  in  a  foreclosure  suit  has  been  raised  but 

(1)  Elvy  V.  Norwood,  5  De  G.  &  Sm.  240 ;  21  L.  J.  Ch.  716. .  But 
see  In  re  stead's  Mortgaged  Estates,  2  Ch.  D.  at  p.  718. 

(2)  See  Coleman  v.  Winch,  1  P.  W.  775 ;  and  Powell  on  Mortgages, 
Gth  ed.  347a,  et  seq. 

(3)  Boddam  v.  Morley,  1  De  G.  &  J.  1 ;  26  L.  J.  Ch.  438. 

(4)  See  Bol/e  v.  Chester,  20  Beav.  610;  Thomas  v.  Thomas,  22 
Beav.  341 ;  25  L.  J.  Ch.  391. 


ABREARS  OF  RENT  AND  INTEREST  ON  MONEY.  211 

not  decided  (1).  But  it  is  submitted  that  this  question  Part  hi. 
depends  solely  on  whether  a  mortgagee  can  tack  an  ^"'  '^' 
independent  specialty  debt  against  the  heir  of  a  mort- 
gagor in  a  foreclosure  suit  as  well  as  in  redemption  suits. 
Now  nearly  all  the  cases  of  tacking  have  arisen  either  in 
redemption  suits  or  administration  suits;  and  it  has 
certainly  been  considered  doubtful  whether  it  was  allow- 
able in  foreclosure  (2) ;  however,  in  several  cases  of  fore- 
closure the  tacking  was  refused  on  other  grounds,  and 
not  on  the  ground  of  the  suits  being  foreclosure  suits ;  both 
Mr.  Coventry  (3)  and  Mr.  Coote  (4)  were  of  opinion  that 
the  distinction  is  untenable,  and  in  a  foreclosure  suit  (5), 
Bomilly,  M.B.,  decided  that  since  3  &  4  Wm.  IV.  c.  104, 
a  mortgagee  might  tack  a  simple  contract  debt  against 
the  heirs  of  a  mortgagor  in  such  a  suit,  and  it  does  not 
seem  to  have  been  then  suggested  by  the  learned  judge 
or  by  counsel  that  the  fact  of  its  being  a  foreclosure  suit 
and  not  a  redemption  suit  affected  the  question.  Having 
regard,  therefore,  to  what  has  been  before  said  as  to  the 
identity  of  the  rights  of  the  parties  in  foreclosure  and 
in  redemption  suits,  it  is  submitted  that  the  principle  of 
tacking  specialty  debts  to  mortgage  debts  against  the 
heir  of  the  mortgagor  applies  in  foreclosure  suits  as  well 
as  in  redemption  suits,  and  that  therefore,  when  there  is 
a  covenant  to  pay,  a  mortgagee  can,  in  a  foreclosure  suit, 
tack  against  the  heir  of  the  mortgagor  the  difference 
between  six  and  twenty  years'  arrears  of  interest. 

In  Sinclair  v.  Jackson  (6),  Romilly,  M.E.,  declined  to  Must  the 
allow  the  tacking  on  the  ground  that  the  question  was  ?a(^king*be 

not  raised  by  the  bill,  6uid  that  the  amount  of  arrears  ™**®^  ^^^ 

•^  ,  the  plead- 

beyond  six  years  was  for  this  purpose  a  distinct  debt,  logs? 

and  that  as  the  decree  merely  directed  the  ordinary 


(1)  Sinclair  v.  Jackson,  17  Beav.  405. 

(2)  See  Powell  on  Mortgages,  6th  ed.  1017a. 

3)  See  Powell  on  Mortgages,  6th  ed.  1019n  (y). 

4)  Coote  on  Mortgages,  3rd  ed.  393 ;  5th  ed.  879. 

(5)  Thomas  v.  Thomas,  22  Beay.  341 ;  25  L.  J.  Ch.  391. 

(6)  17  Bcay.  405. 

p  2 


s 
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Pabt  hi.  account  of  principal  and  interest  due  on  the  mortgage, 
oH^.  ^j^^  question  of  tacking  could  not  afterwards  be  raised ; 
and  this  would  seem  to  be  right  on  principle. 

It  does  not  appear  that  a  case  for  the  tacking  was  made 
on  the  pleadings  in  Elvy  v.  Norwood  (1),  but  it  would  seem 
that  on  the  principle  laid  down  in  Sinclair  v.  Jackson 
the  claim  to  the  right  of  tacking  should  be  set  up  by  the 
defence  in  redemption  actions ;  for  if  the  judgment  is 
merely  for  the  usual  accounts,  it  is  hard  to  see  how  the 
question  can  afterwards  be  raised  in  a  redemption  action 
any  more  than  in  a  foreclosure  action,  and  the  case  of 
Elvy  V.  Nonvood  can  hardly  be  taken  as  a  decision  to 
the  contrary,  as  the  question  was  by  arrangement  decided 
on  a  motion  for  injunction  before  the  hearing.  The 
right  to  tack  the  arrears  of  interest  not  directly  recover- 
able out  of  the  land  would,  of  course,  as  in  the  case  of 
tacking  independent  specialty  debts,  be  without  prejudice 
to  mesne  incumbrances  (2). 

It  may  be  that  the  Court  will  carry  the  principle  of 
avoiding  circuity  of  suits  a  step  further  than  in  the  case 
of  tacking,  and  allow  a  plaintiff  in  a  suit  in  which  six 
years'  arrears  only  are  recoverable  to  recover  out  of  the 
land  the  difference  between  six  and  twenty  years'  arrears, 
not  only  where  the  plaintiff  has  himself  another  remedy 
against  the  land  for  such  difference,  but  also  where  the 
plaintiff,  though  not  entitled  to  recover  more  than  six 
years'  arrears  directly  against  the  land,  can  recover  the 
difference  against  a  third  party  personally,  who  in  his 
turn  can  recover  it  over  by  way  of  indemnity  against  the 
land  (3).  It  is  not  clear  how  far  this  doctrine  will  be 
carried,  but  it  has  been  decided  that  it  will  not  be  allowed 
to  prevail,  imless  the  person  entitled  to  go  against  the 


(n  5  De  G.  *  Sm.  240;  21  L.  J.  Ch.  716. 

(2)  See  LowUian  v.  Easd,  3  Br.  G.  0.  162 ;  Fisher  on  Mortgages, 
369 ;  4th  ed.  573. 

(3)  EarriBson  v.  Duignan^  2  Dru.  &  War,  295 ;  S.  0, 4  Ir.  Eq.  R.  662, 
BUD.  nom.  Kyme  v.  Dignan. 
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land  by  way  of  indemnity  is  himself  a  party  to  the  PartIIL 
suit,  and  is  proved  to  be  actually  damnified  by  his  ' 
personal  liability  (1) ;  and  it  would  seem  too  that  if  he 
be  dead  without  assets,  it  will  be  held  that  there  is  no 
damnification,  even  though  judgment  be  actually  re- 
covered against  his  personal  representative  in  respect  of 
his  personal  liability  (2).  In  Harrissan  v.  Duignan  (1), 
an  owner  of  land  had  charged  it  with  an  annuity  which 
he  also  covenanted  to  pay  and  he  afterwards  sold  the 
land  subject  to  the  annuity.  The  parties  entitled  to 
the  annuity  filed  a  bill  against  the  devisees  of  the 
purchaser  to  enforce  payment  of  arrears,  and  though 
Sngden,  L.C.  of  Ireland,  would  not  allow  the  plaintifiTs 
to  recover  more  than  six  years'  arrears  in  the  absence  of 
the  vendor  who  was  not  a  party,  and  afterwards  in  the 
other  suit  of  Byrne  v.  Duignan,  which  was  brought  by 
his  personal  representative,  declined  on  other  grounds  to 
enforce  the  indemnity  against  the  land,  yet  it  seems  to 
have  been  assumed  that  the  vendor  or  his  estate  had,  on 
proper  proof  of  being  damnified,  an  equity  to  be  indemni- 
fied out  of  the  land  against  all  liability  on  his  covenant 
to  pay  the  annuity.  It  is,  however,  submitted  that 
though  the  vendor,  so  far  as  the  annuity  was  recoverable 
out  of  land,  would,  if  compelled  to  pay  it  under  his 
covenant,  have  had  a  right  to  stand  in  the  shoes  of  the 
annuitant,  yet,  so  far  as  the  annuity  was  not  recover- 
able out  of  the  land,  his  equity  to  be  indemnified 
was  only  against  the  vendee  personally,  so  that  he 
could  only,  like  any  ordinary  creditor  against  the 
vendee's  estate,  recover  the  amount  of  his  claim  out  of 
the  land  as  real  assets  in  the  hands  of  the  devisees  of 
the  vendee  (3). 

A  question  may  be  raised  whether  the  8th  section  of  Effect  ©f  37 
37  &  38  Vict.  c.  57  does  not  apply  in  such  cases  so  as  *  ^®  ^*^*- 

(1^  ffarrisson  v.  Duignan,  ubi  supra, 

(2)  Byrne  v.  Duignan,  3  Jon.  &  Lat.  116 ;  9  Ir.  Eq.  R.  295. 

(3)  See  Willton  t.  Leonard,  3  Beav.  373 
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Part  III.    to  limit  the  arrears  recoverable  to  twelve  years.    It  has 

J ■     been  decided  that  that  section  prevents  the  recovery 

even  by  action  on  a  covenant  of  money  which  is  charged 
on  land  after  the  lapse  of  twelve  years  (1). 
A  question,  somewhat  analogous  to  those  discussed 
Arrears  above,  arises  as  to  what  amount  of  arrears  a  lessee  will  be 
reiieffrom  required  to  pay  to  entitle  himself  to  relief  against 
forfeiture  forfeiture  for  non-payment  of  rent,  or  to  have  proceed- 
payment  of  ings  Stayed  in  an  action  to  enforce  such  forfeiture. 
^^^^'  It   had   been  the   practice   from   very   early  times  to 

grant  such  relief,  both  at  law  and  in  equity,  on  pay- 
ment of  arrears  and  costs  (2).  It  is  believed  there  is 
no  reported  case  in  England  on  the  point  alluded  to, 
and  only  one  in  Ireland  (3),  though  O'Brien,  J.,  in 
that  case,  said  he  recollected  several  cases  in  which 
proceedings  had  been  stayed  on  payment  of  the  six 
years'  arrears. 

The  terms  on  which  relief  may  be  obtained  in  England 
at  law  in  such  a  case  are  governed  by  the  212th  section  of 
the  Common  Law  Procedure  Act,  1852  (4),  and  the  1st 
section  of  the  Common  Law  Procedure  Act,  1860(5). 
The  first  of  these  enactments  is  a  repetition  of  4  Geo.  11. 
c.  28,  ss.  23  &  24,  and  as  it  in  term  requires  that  the 
tenant  should  pay  "  all  the  rent  and  arrears,"  and  there  is 
no  Statute  of  Limitations  which  directly  applies  to  such  a 
case,  or  which  extinguishes  the  debt  for  arrears  after  any 
period,  it  seems  pretty  clear  that  relief  cannot  be  granted 
under  this  statute  on  payment  of  six  years'  arrears  only, 
where  more  are  actually  due,  and  the  rent  is  reserved  by 
an  indenture  under  seal.  It  may  be,  however,  that  the 
words  of  the  section  can  be  interpreted  to  mean  all  arrears 
recoverable,  and  that  therefore  no  more  than  twenty  years* 

(1)  See  Sutton  v.  SuUon,  22  Ch.  D.  511. 
'2)  See  2  Piatt  on  Leases,  475,  477. 
\Z)  Fercival  v.  Ihinne,  9  Ir.  C,  L.  R.  422. 
^4)  15  &  16  Vict.  c.  76. 
(5)  23  &  24  Vict,  c  126. 
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arrears  would  be  required  to  be  paid,  though  more  than    Part  hi. 

that  amount  remained  owing.      The  powers  of  relief      _! ' 

given  by  the  Common  Law  Procedure  Act,  1860,  are 
more  extensive,  and  the  terms  on  which  relief  under  that 
Act  may  be  granted  are  not  necessarily  the  same,  the 
relief  obtainable  under  that  statute  being  subject  to  the 
same  terms  and  conditions  in  all  respects  as  in  Chancery. 
There  seems  to  be  no  case  deciding  how  many  years' 
Arrears  a  Court  of  Chancery  would  require  to  be  paid 
before  granting  relief ;  but  as  there  was  no  statute  limiting 
the  amount  of  arrears  payable  in  such  a  case,  it  would 
seem  that  the  Court  would  have  required  the  payment  of 
all  arrears  due,  or  at  least  of  all  arrears  which  could  be 
recovered  by  action  on  the  covenant.  The  ground  on 
which  equity  grants  relief  seems  to  be  that  the  right  of 
re-entry  is  treated  as  a  security  for  the  rent  (1),  and 
hence  the  ejectment  and  relief  seem  to  be  considered  as 
analogous  to  foreclosure  and  redemption,  and  the  use  of 
the  word  "  foreclosed  "  in  the  statutes  themselves  may  be 
thought  to  favour  this  view ;  but  whatever  analogy  there 
may  be,  this  argument  cannot  hold  good  for  the  purpose 
of  determining  the  amount  .of  arrears  payable  to  obtain 
relief,  because  there  is  this  essential  diflference  between 
the  foreclosure  of  a  mortgage  and  re-entry  for  non- 
payment of  rent  that  a  mortgagee  cannot,  after  decree 
in  a  foreclosure  suit,  sue  for  the  debt  without  opening  the 
foreclosure  (2) ;  whereas  a  landlord,  after  judgment  in 
ejectment,  can  recover  all  his  rent  by  action  and  retain 
the  land  as  well  (3). 

In  Croft  V.  London  and  County  Banking  Company  (4), 
relief  was  granted  under  sect.  1  of  the  Common  Law  Pro- 
cedure Act,  1860,  on  payment  of  the  arrears  due ;  but  it 


m  White  &  Tudor's  L.  C.  6th  ed.  II.  1263. 

(2 )  See  Fisher  on  Mortgages,  4th  ed.  958. 

(3)  See  in  Eogland,  Hartshome  v.  Watson,  4  Bingh.  N.  G.  178,  and 
!                  2  Piatt  on  Leases,  331 ;  in  Ireland,  5  Gr.  II.  c.  4,  s.  2,  Ir. 

(4)  14  Q.  B.  D.  347. 
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Ireland. 


PossessioD 
of  prior 
iucum- 
brancen. 


does  not  appear  how  many  years'  arrears  were  owing, 
and  no  question  of  the  statute  arose,  the  point  decided 
being  that  where  the  plaintiff  had  recovered  judgment 
in  ejectment  against  the  defendant  for  forfeiture  by  non- 
payment of  rent,  but  had  been  deprived  of  his  costs, 
because  the  arrears  of  rent  had  been  offered  before  action 
brought,  the  payment  of  those  costs  by  the  defendant 
could  not  be  made  a  condition  of  the  granting  of  relief 
under  sect.  1  of  the  Common  Law  Procedure  Act,  1860» 
But  it  seems  to  have  been  assumed  that  relief  would  not 
be  granted  except  on  repayment  of  all  arrears  due. 

It  has  been  decided  that  to  entitle  a  lessee  in  Ireland 
with  a  covenant  for  perpetual  renewal  to  a  fee-farm  grant, 
or  a  '^newal,  he  must  pay  all  fines  and  fees  that  have 
not  been  paid,  without  reference  to  lapse  of  time  or 
any  Statute  of  Limitations  (1). 

The  42nd  section  of  3  &  4  Wm.  IV.  c.  27  contains 
a  proviso  that  where  any  prior  mortgagee  or  other  in- 
cumbrancer shall  have  been  in  possession  of  any  land, 
or  in  receipt  of  the  profits  thereof  within  one  year 
next  before  an  action  or  suit  shall  be  brought  by  any 
person  entitled  to  a  subsequent  mortgage  or  other 
incumbrance  on  the  same  land,  the  person  entitled  to 
such  subsequent  mortgage  or  incumbrance  may  recover 
in  such  action  or  suit  the  arrears  of  interest  which  shall 
have  become  due  during  the  whole  time  that  such  prior 
mortgagee  or  incumbrancer  was  in  such  possession  or 
receipt  as  aforesaid,  although  such  time  may  have  ex- 
ceeded the  said  term  of  six  years. 

The  term  incumbrancer  in  this  proviso  includes  a 
judgment  creditor  (2).  Where  arrears  of  interest  are 
due  for  a  period  preceding  the  possession  of  the  prior 
incumbrancer,  the  proviso  does  not  give  six  years'  arrears 
beyond  the  time  of  such  possession,  but  only  the  arrears 
during  the  whole  of  the  possession  itself,  though  it  may 

(1)  Courtenay  v.  Parker,  16  Ir.  Ch.  R.  320. 

(2)  Henry  v.  Smith,  2  Dru.  &  War.  381,  390. 
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have  commenced  more  than  six  years  before  the  com-    Part  in. 

mencement  of  the  proceeding  in  which  the  arrears  are      J. ' 

recovered  (1).  The  object  of  the  section  is  only  to 
preyent  a  pnisne  incumbrancer  from  being  damaged 
by  the  possession  of  a  prior  incumbrancer;  therefore, 
where  a  claim  was  brought  by  a  creditor  haying  a  judg- 
ment against  a  reversioner,  the  possession  of  a  judgment- 
creditor  of  the  tenant  for  life  of  the  lands  during  the 
life  of  such  tenant  was  held  not  to  bring  the  case 
within  the  proviso,  as  even  if  there  had  been  no  incum- 
brance on  the  life  estate,  the  creditor  of  the  reversioner 
could  not  have  taken  any  proceeding  against  the  land 
till  the  life  estate  determined  (2). 

An  agreement  between  a  puisne  incumbrancer  and  a 
prior  incumbrancer  in  possession,  that  the  later  charge 
shall  have  precedence  over  the  first,  will  not  exclude  the 
puisne  incumbrancer  from  the  benefit  of  the  clause  if  he 
has  no  right  to  take  possession  of  the  land  (3).  But  if 
the  owner  of  land  take  an  assignment  of  an  incumbrance 
to  a  trustee  for  himself,  then,  though  the  owner  be  in 
possession,  neither  he  nor  his  trustee  is  an  incumbrancer 
in  possession  within  the  meaning  of  the  proviso,  so  as  to 
give  a  subsequent  incumbrancer  the  advantage  of  it  (4). 

There  is  no  express  exception  in  favour  of  disabilities,  DiuMii- 
in  cases  falling  within  the  42nd  section,  any  more  than  ^^* 
in  those  within  the  40th;  and,  as  the  existence  of  a 
person  capable  of  giving  a  discharge  is  not,  as  in  cases 
falling  within  the  40th  section,  a  condition  precedent  to 
the  time  beginning  to  run  (5),  no  disabilities  are  in  any 
way  provided  for  by  the  42nd  section  (6). 

But  in  Ireland,  in  an  action  of  ejectment  for  non-pay- 


(1)  Montgomery  v.  Sovihtodly  2  Con.  &  Law.  263. 

(2)  Vincent  v.  Qoingy  1  Jo.  &  Lat.  697.      See  Smith  v.  HiV, 
9  Oh.  D.  143. 

(3)  Drought  v.  Jones,  2  Ir.  Eq.  R.  303. 

(4)  Chinnery  v.  Evans,  11  H.  L.  115  ;  10  Jur.  N.S.  856. 

(5)  See  ante,  p.  135. 

(6)  See  De  Beauvoir  v.  Owen,  5  Exch.  182. 
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Pabt  III.  ment  of  rent,  it  has  been  held  that  by  virtue  of  sects.  20, 
OH^'.  21,  and  22  of  the  Irish  Common  Law  Procedure  Act, 
1853,  and  sects.  60  and  77  of  the  Landlord  and  Tenant 
Law  Amendment  Act  (Ireland),  1860,  the  plaintiff,  a 
minor,  was  entitled  to  recover  arrears  for  nineteen  years 
and  a  half  (1). 

Arrears  of        By  the  41st  sectiou  of  3  &  4  Wm.  IV.  c.  27,  no 

dower 

arrears  of  dower  are  to  be  recovered  by  any  action  or 
suit  for  a  longer  period  than  six  years ;  and  no  provision 
is  in  this  case  made  for  the  giving  of  an  acknowledgment 
in  writing. 

(1)  Nixon  V.  DarUy,  2  Ir.  R.  C.  L.  467, 
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CHAPTER  V. 

EFFECT  OF  ACKNOWLEDGMENTS  AND  PART  PAYMENTS 
UNDER  SECTS.  40  &  42  OF  3  &  4  AVM.  IV.  C.  27,  OR 

SECT.  8  OF  37  &  38  VICT.  c.  57. 

Both  in  sect.  40  and  in  sect.  42  of  3  &  4  Wm.  IV.  c.  27,    Part  ui. 
and  in  sect.  8  of  37  &  38  Vict.  c.  57,  it  is  provided  that  a         ' 
signed   acknowledgment  shall  set  time  running  afresh  ^J^^YJ^' 
under  those  sections;  and  in  sect.  40  of  3  &  4  Wm.  IV.  S8.40&42. 
c.  27  (now  sect.  8  of  37  &  38  Vict.  c.  57),  the  same  effect  is 
given  to  payment  of  interest  or  part  payment  of  prin- 
cipal.   By  sect.  8  of  37  &  38  Vict.  c.  57,  which  has  taken  37  &  38 
the  place  of  sect.  40  of  3  &  4  Wm.  IV,  c.  27,  proceedings  J^l]' ""'  ^^' 
are  to  be  commenced  within  the  period  of  twelve  years 
thereby  limited :  ^'  Unless  in  the  meantime  some  part  of 
the  principal  money,  or  some  interest  thereon,  shall  have 
been  paid,  or  some  acknowledgment  of  the  right  thereto 
shall  have  been  given  in  writing,  signed  by  the  person 
by  whom  the  same  shall  be  payable,  or  his  agent,  to  the 
person  entitled  thereto,  or  his  agent.    And  in  such  case, 
no  such  action,  or  suit,  or  proceeding,  shall  be  brought, 
but  within  twelve  years  after  such  payment  or  acknow- 
ledgment, or  the  last  of  such  payments  or  acknowledg- 
ments, if  more  than  one  was  given." 

By  sect.  42  of  3  &  4  Wm.  IV.  c.  27,  no  arrears,  &c.,  are 
to  be  recovered  but  within  six  years  after  they  have 
become  due,  "  or  next  after  an  acknowledgment  of  the 
same  in  writing  shall  have  been  given  to  the  person 
entitled  thereto,  or  his  agent,  signed  by  the  person  by 
whom  the  same  was  payable,  or  his  agent." 
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Paot  III.       By  the  8th  section  of  37  &  38  Vict.  c.  57,  the  lapse  of 
'         twelve  years,  counting  from  the  accrual  of  the  present  right 
*^**  tir^  °^  ^  receive,  is  a  bar  to  any  proceeding  to  recover  a  charge 
mean-         on  land,  unless  in  the  meantime  a  payment  has  been  made, 
*  or  an  acknowledgment  in  writing  given.    It  was  argued 

in  a  case  under  3  &  4  Wm.  IV.  c.  27,  that  the  words  "  in 
the  meantime  "  in  sect.  40,  referred  to  the  period  of  twenty 
years  from  the  time  that  the  right  accrued  ;  and  in  two 
cases  (1),  an  opinion  seems  to  have  been  expressed  that 
an  acknowledgment  or  part  payment  made  after  such  a 
period  hew  once  elapsed  would  have  no  effect  in  reviving 
the  right  to  recover ;  but  in  another  case  (2),  the  con- 
trary view  was  taken  by  the  Court  of  Common  Pleas  in 
Ireland.  In  these  cases  it  seems  to  have  been  thought 
that  an  acknowledgment  or  payment  made  after  the 
lapse  of  twenty  years,  might  be  sufficient  to  bind  the 
party  actually  making  it,  but  that  it  would  not  affect  the 
rights  of  another  party  liable,  though  it  would  have 
been  sufficient  to  bind  him  if  made  during  the  twenty 
years  (3).  It  should  be  remarked,  too,  that  while  the 
Acknow-  40th  section  of  3  &  4  Wm.  IV.  c.  27  (now  the  8th  sec- 
afteraction  tiou  of  37  &  38  Vict.  c.  57)  limits  the  time  for  the 
to  Mct.  42*  commencement  of  proceedings,  the  42nd  section  of  3  &  4 
of3&4W.  Wm.  IV.  c.  27  only  prevents  the  recovery  of  money 
unless  an  acknowledgment  has  been  given  within  six 
years,  and,  therefore,  an  acknowledgment  given  after 
action  brought  is  sufficient  to  except  a  case  from  the 
operation  of  sect.  42  (4). 

With  the  exception  of  the  points  just  mentioned,  the 
provisions  of  sect.  40  of  3  &  4  Wm.  IV.  c.  27,  or  sect.  8  of 
37  &  38  Vict.  c.  57,  and  of  sect.  42  of  3  &  4  Wm.  IV.  c.  27, 
are  so  nearly  identical,  that  the  same  rules  of  construc- 


(1)  Gregson  v.  Hindley,  10  Jur.  383 ;  Homan  v.  Andrews,  I  Ir. 
Cb.  R.  106. 

(2)  HaHy  v.  Davis,  13  Ir.  L.  R.  23. 

(3)  See  Becher  v.  Delaconr,  11  L.  R.  Ir.  187. 

(4)  Tristram  v.  Harte,  Long  &  T.  186. 
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tion  apply,  and  the  cases  decided  on  one  of  these  sections    part  hi. 
apply  to  the  others.    It  has  therefore  been  thought  con-      ^"' ^' 
venient  to  discuss  the  provisions  of  the  sections  together. 
It  was  decided  that  the  proviso  in  sect.  40  respecting  sect.  40 
part  payments  and  acknowledgments  is  retrospective,  so  ^^jy* 
that  an  acknowledgment  made  before  the  passing  of  27  retro- 
3  &  4  Wm.  IV.  c.  27,  but  such  as  to  satisfy  the  require-  *P*^*^*- 
ments  of  sect.  40^  enlarged  the  time  of  limitation  (1). 

An  acknowledgment  under  these  sections  must  not  To  whom 
only,  like  an  acknowledgment  under  the  5th  section  of  *^g^^n^ 
3  &  4  Wm.  IV.  c.  42,  be  made  and  signed  by  the  party  or  must  be 
his  agent,  but  must  also  be  given  to  the  party  entitled  ^'^^°* 
or  his  agent.    These  requirements  have  received  a  very 
liberal  construction ;  thus,  where  a  bill  was  filed  to  raise 
a  sum  of  money  to  which  the  plaintiff  and  one  of  the 
defendants  were  entitled  in  equal  moieties,  an  admission 
of  the  debt  in  the  answer  of  another  defendant,  was  held 
a  sufficient  acknowledgment  in  a  subsequent  proceeding 
by  the  executor  of  the  first-named  defendant  to  recover 
his  moiety  (2).    Where  a  testator  by  his  will  directed 
three  of  his  judgment-creditors,  whom  he  named  exe- 
cutors, to  pay  themselves  out  of  a  certain  fund,  should  it 
be  recovered  and  should  they  accept  the  executorship, 
it  was  held  that  although  they  did  not,  in  fact,  accept 
the  executorship,  the  acknowledgment  of  their  debt  in 
the  will  was  sufficient  (3).     On  the  other  hand,  where 
the  plaintiff  claimed  as  administrator  to  his  wife,  a  strong 
opinion  was  expressed  by  Knight  Bruce,  V.-C,  that  an 
acknowledgment  made  to  the  husband's  solicitor  before 
administration    granted  was  insufficient,  because,  when 
the  acknowledgment  was  given,  the  husband  was  not  a 
person  entitled  (4). 


Vincent  v.  WiUingUm,  Long  6s  T.  456. 
Blair  v.  Nugtntj  3  Jon.  &  Lat.  673. 
^3)  MiUingUm  v.  Thompson,  3  Ir.  Ch.  B.  236.    See  Scott  v.  £hmge, 
27  L.  R  Ir.  660. 
(4)  HciOand  v.  Clark,  1  Y.  &  0.  Ch.  151. 
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Where  a  purchaser  had  been  let  into  possession  of 
property  without  payment  of  the  purchase-money  and 
died,  having  devised  it  to  certain  trustees  who  declined 
to  acty  and  two  others  were  appointed  by  the  Court,  it 
was  held  that  an  acknowledgment  by  the  solicitor  of 
the  trustees  so  appointed  was  an  acknowledgment  by  the 
agent  of  the  parties  liable  to  pay,  so  as  to  keep  alive  the 
vendor's  lien  on  the  land  as  against  the  cestuis  que 
trustent  (1).  And  where  a  testatrix  devised  an  estate  to  a 
trustee  in  trust  to  sell  and  pay  her  debts  and  hold  the 
residue  for  certain  persons,  it  was  held  that  an  acknow- 
ledgment of  a  debt  by  the  agent  of  the  trustee  was  a 
sufficient  acknowledgment  under  sect.  40  of  3  &  4  Wm. 
IV.  c.  27,  but  that  it  did  not  impose  upon  the  trustee 
any  personal  liability  to  pay  the  debt  (2). 

It  was  held  in  the  case  last  referred  to  that  as  the  Act 
only  requires  some  acknowledgment  of  the  right  to  the 
money  claimed,  the  acknowledgment  need  not  state  the 
amount  of  the  debt  alleged  to  be  due ;  an  acknowledg- 
ment which  refers  to  the  debt  in  question  is  sufficient  (3)^ 
and  parol  evidence  is  admissible  to  show  that  the  debt 
referred  to  in  the  acknowledgment  is  the  one  sought  to 
be  recovered,  even  when  the  debt  is  not  correctly 
described  in  the  acknowledgment  (4).  It  was  considered 
in  one  case  (5),  and  the  opinion  has  been  adopted  by  a 
writer  on  Irish  judgments  (6),  and  accepted  by  Lord 
St.  Leonards  in  his  Keal  Property  Statutes  (7),  that  the 
Legislature,  in  allowing  under  sect.  40  twenty  years  to 
a  creditor  from  the  making  of  any  acknowledgment  or 


(1)  Toft  V.  Stephenson,  7  Hare,  1 ;  S.  C,  on  appeal,  1  De  G.  M.  & 
G.  28 ;  21  L.  J.  Ch.  129. 

(2J  St  John  V.  Boughian,  9  Sim.  219. 

(3}  See  Jortin  v.  *  South-Eastern  Railway  Co,^  6  De  G.  M.  &  G. 
270 ;  24  L.  J.  Ch.  343. 

(4)  Hanan  v.  Power,  8  Jr.  L.  R.  505 ;  Dugdale  v.  Vize,  5  Jr.  L.  R. 
568. 

(5)  Barrett  v.  Birmingham,  4  Jr.  Eq.  R.  637. 

(6)  Carleton  on  Judgments,  178. 

(7)  Page  136. 
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part  payment^  intended  to  point  out  certain  modes  in  Part  iil 
which  a  present  right  to  receive  could  accrue ;  and  in  ^!^' 
the  case  referred  to^  the  authorities,  which  showed  that  a 
present  right  to  receive  accrues  by  the  revivor  of  a 
judgment  (1),  were  treated  as  if  the  judges  had  intro- 
duced another  mode  of  ousting  the  bar  of  the  statute,  in 
addition  to  those  pointed  out  in  the  section  itself;  hence 
it  was  considered  that  a  liberal  interpretation  must  be 
given  to  the  saving  clause  in  the  section,  and  that  a 
master's  report  or  an  insolvent's  schedule,  even  though 
neither  might  satisfy  the  statutory  requirements  as  to 
acknowledgments,  should  still  be  treated  as  giving  a 
present  right  within  the  meaning  of  the  section.  This 
view,  however,  notwithstanding  the  high  authority  by 
which  it  has  been  supported,  seems  to  spring  from  a 
misconception  of  the  Act,  and  also  of  the  cases  which 
decide  that  the  revivor  of  a  judgment  gives  a  new  present 
right.  The  Act  does  not  speak  of  an  acknowledgment 
as  an  instance  of  the  accruer  of  a  present  right,  but  as 
prolonging  the  time  within  which  the  creditor  may  sue  ; 
and  however  liberally  the  terms  of  the  exception  may  be 
construed,  nothing  can  operate  as  an  acknowledgment 
unless  it  can  be  brought  within  these  terms.  The  cases 
on  the  revivor  of  a  judgment  do  indeed  show  that  there 
may  be  a  second  accrual  of  the  right  to  receive,  but  they 
in  no  way  show  that  anything  which  would  not  be  a  good 
cause  of  action  can  make  such  a  right  accrue  a  second 
time.  Before  the  case  of  Barrett  v.  Birmingham  (2),  the 
Court  of  Queen's  Bench  in  Ireland  had  expressly  decided 
that  a  Master's  report  was  not  an  acknowledgment  within 
the  exception  in  the  40th  section,  as  the  Master  was  in 
no  sense  the  agent  of  the  debtor  (3).  The  correctness  of 
this  decision  was  doubted  by  O'Loghlen,  M.B.,  in  Barrett 
V.  Birmingham,  but  the  question  directly  in  issue  in  the 


i 


1)  Ante,  Part  III.  Ch.  11.  p,  177,  et  seq. 

2)  4  Ir.  Eq.  B.  637. 
(3)  Bill  V.  Stawell,  2  Ir.  L.  R.  302 ;  2  Jebb.  &  Sym.  389. 
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latter  case  was  only  whether  an  admission  in  an  insolvent's 
schedule  iwas  a  sufficient  acknowledgment^  and  it  was 
quite  unnecessary  to  consider  the  effect  of  a  Master's 
report. 

It  is  submitted  that  the  decision  of  O'Loghlen,  M.II., 
that  an  admission  of  a  debt  in  an  insolyent's  schedule 
was  an  acknowledgment  within  the  40th  section,  is 
correct,  and  that  the  decision  in  Hill  v.  StatveU  (1)  is 
also  correct,  and  does  not  conflict  with  that  in  Barrett  v. 
Birmingham.  The  ground  of  the  judgment  in  Hill  t. 
Siawell  was  that  the  Master  who  made  the  report  was  not 
the  agent  of  the  debtor,  but  was  acting  judicially,  so  that 
the  report  was  the  act  of  the  Court  and  not  in  any  way 
the  act  of  the  party.  The  requirements  of  the  statute, 
therefore,  were  clearly  not  fulfilled.  The  admission, 
however,  of  a  debt  in  an  insolvent's  schedule  was  made 
not  by  the  Court  or  an  officer  of  the  Court,  but  was 
made  and  signed  by  the  debtor  himself;  and  as  the 
schedule  was  made  for  the  benefit  of  the  creditors,  it 
might  well  be  said  to  have  been  made  to  the  creditors.  And 
the  objection,  that  the  schedule  was  filed  in  court  and  so 
was  in  some  sense  a  public  document  or  that  it  was  not 
made  voluntarily,  would  apply  equally  to  an  answer  in 
Chancery,  which,  as  we  have  seen,  might  contain  an 
acknowledgment  within  the  meaning  of  the  40th  sec- 
tion (2).  The  decision  in  Barrett  v.  Birmingham  is 
supported  by  several  other  cases  (3),  but  in  none  of  them 
did  the  point  arise  in  any  proceedings  in  insolvency,  but 
they  were  all  cases  of  independent  actions  and  suits. 
Proceedings  in  insolvency,  as  distinguished  from  bank- 
ruptcy in  Ireland  (4),  as  in  England,  are  now  abolished, 
but  the  principles  of  the  decisions  in  these  cases  may 

(1)  2  Ir.  L.  R.  302. 

(2)  See  anU,  p.  221. 

(3)  Marrogh  v.  Fotuer,  5  Ir.  L.  R.  494 ;  BugddU  v.  Ftze,  %b.  668 ; 
and  Bee  Hanan  v.  Foiver^  8  Ir.  L.  B.  505.  In  re  WMa  Estate^ 
3  L.  R.  Ir.  77. 

(4)  See  35  <fe  36  Vict.  c.  58,  b.  17. 
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still  be  of  practical  importance  as  illustrating  the  eflTect    Part  hi. 
of  admissions  in  bankruptcy  and  analogous  proceedings.  ' 

An  admission  of  a  debt  by  a  bankrupt  in  his  balance-  Admission 

•'  •»■  .  ''7  *  bank- 

sheety  statement  of  affairs  or  examination,  it  is  submitted,  rupt. 
satisfies  the  statutory  requirements  of  an  acknowledgment 
equally  with  an  admission  by  an  insolvent  in  his  schedule, 
and  can  in  like  manner  be  set  up  by  the  creditor  in  an 
independent  action,  but  not  in  the  bankruptcy  pro- 
ceedings themselves.  In  Barrett  v.  Birmingham^  indeed, 
it  was  hinted  (1)  by  O'Loghlen,  M.R.,  that  there  might 
be  a  distinction  between  a  bankrupt's  balance-sheet  and 
an  insolvent's  schedule,  and  in  the  case  of  In  re  den- 
dinning  (2)  Macan,  J.,  agreed  that  there  was  a  distinction, 
and  seemed  to  think  it  lay  in  this,  that  a  bankrupt  could 
not  after  his  bankruptcy  do  anything  to  alter  the  rights 
of  his  creditors,  but  that  the  same  principle  did  not  equally 
apply  in  insolvency.  But  in  the  latter  case  the  point  arose 
on  a  simple  contract  debt,  and  in  the  bankruptcy  pro- 
ceedings themselves ;  therefore,  the  question,  whether  an 
admission  in  a  bankrupt's  balance-sheet  of  itself  satisfies 
the  statutory  requirements  of  an  acknowledgment  under 
the  40th  and  42nd  sections,  did  not  in  fact  arise ;  and 
the  decision,  so  far  as  it  rests  on  the  incapacity  of  a 
bankrupt  to  alter  the  rights  of  his  creditors,  is  inapplic- 
able to  cases  where  the  point  under  discussion  arises 
otherwise  than  in  the  bankruptcy  proceedings  themselves. 
Although,  therefore,  the  decision  is  doubtless  correct  for 
the  reasons  stated  in  a  former  chapter  (3),  it  is  not  incon- 
sistent with  the  position  as  to  bankruptcy  laid  down  above. 

In  sect.  40  of  3  &  4  Wm.  IV.  c.  27  (now  sect.  8  of  ^J  ^^^o™ 
37  &  38  Vict.  c.  57),  the  words  "  shall  have  been  paid  "  mentsV 
mean  paid  "by  the  person  liable  to  pay  "  (4).     The  very  "*^®' 

(1)  4  Ir.  Eq.  B.  545. 

;2)  9  Ir.  Ch.  R.  284. 

3S  Part  I.  Ch.  IV.  p.  101,  ct  seq. 

J4)  Chinnery  v.  EuanSj  11  H.  L.  115;  Homan  v.  AndretaSy 
1  Ir.  Ch.  R.  106 ;  Earlock  v.  Ashherry,  19  Ch.  D.  539  ;  NewhouLd  v. 
Smithy  29  Ch.  D.  882. 
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Part  III.  notion  of  a  payment  involves  that  it  should  be  made 
either  by  the  debtor  himself  or  by  some  one  directly  or 
indirectly  authorised  to  act  on  his  behalf,  payment  by  a 
mere  stranger  without  the  knowledge  of  the  debtor  being 
in  fact  only  a  voluntary  present  of  a  sum  of  money  to  the 
creditor  (1).  In  all  the  Statutes  of  Limitations  where 
payment  takes  the  case  out  of  the  operation  of  the  statute, 
the  payment  must  be  such  as  amounts  to  an  acknowledg- 
ment of  liability  (2).  Thus,  where  a  mortgagee  enters 
into  possession  of  the  mortgaged  estate  and  receives  the 
rent  of  it,  the  payment  of  rent  by  the  tenant  is  not  a 
payment  under  sect.  40  of  3  i&  4  Wm.  IV.  c.  27  (now 
sect.  8  of  37  &  38  Vict.  c.  57)  so  as  to  prevent  the 
mortgage  debt  from  being  barred  (3). 

Payments  made  by  a  person  who  under  the  term  of 
the  mortgage  contract  is  entitled  to  make  a  tender  and 
from  whom  the  mortgagee  is  bound  to  accept  a  tender 
for  the  defeazance  or  redemption  of  the  mortgage  are 
payments  sufficient  to  prevent  the  statute  from  run- 
ning (4).  The  payment  of  interest  by  the  principal 
debtor  prevents  the  statute  running  in  favour  of  a 
surety  (5). 

Where  the  owner  of  lands  is  liable  to  indemnify  other 
lands  against  a  charge  thereon,  a  payment  by  him 
on  account  of  such  charge  will  keep  the  charge  alive 
against  such  other  lands  (6).  And  it  has  been  held  that 
a  part  payment  by  a  bankrupt  or  a  debtor  who  had 
assigned  his  estate  to  trustees  under  a  bankruptcy  Act 

(1)  See  IToman  v.  Andrews,  1  Ir.  Ch.  R.  112 ;  Ckinnery  v.  Evans, 
11  H.  L.  133 ;  Stamford,  Spalding  &  Boston  Banking  Co.  v.  Smith 
(1892),  1  Q.  B.  at  p.  769,  per  Lord  Herschell.    See  ante,  p.  116. 

(2)  Per  Lord  Esher,  M.R.  Harlock  v.  Ashberry^  19  Ch.  D.  at 
p.  548. 

(3)  Cockbum  V.  Edwards,  18  Ch.  D.  449,  overruling  the  dictum  of 
Shad  well,  Y.-C,  in  BrockUhurst  v.  Jessop,  7  Sim.  442.  See  Harlock 
V.  Ashbeny,  19  Ch.  D.  539. 

(4)  Lewin  v.  WHson,  11  App.  Cas.  639. 

(5)  In  re  Powers,  LindseU  v.  PhiUips,  30  Cb.  D.  291.  In  re  Frisby. 
Allison  V.  Frisby,  43  Ch.  D.  106 ;  Lemn  v.  Wilaon,  11  App.  Cas.  639. 

(6)  Homan  v.  Andrews,  1  Ir.  CIi.  R.  106. 
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will  postpone  the  bar  of  the  statute,  as  the  debtor  in  Paet  hi. 
making  such  payment  may  be  considered  the  agent  of  ' 
the  assignee  (1),  but  the  decision  seems  open  to  doubt. 
Payment  of  interest  on  an  Irish  mortgage  by  a  receiver 
appointed  under  the  Irish  statute  11  &  12  Geo.  III.  c.  10 
was  held  to  be  a  payment  by  an  agent  of  the  mortgagor 
within  the  meaning  of  sect.  40,  and  so  was  held  to  keep 
the  mortgage  alive  (2). 

Payment  made  under  an  order  of  the  Landed  Estates 
Court  in  Ireland  on  account  of  a  creditor's  demand  is  an 
acknowledgment  of  the  debt  by  part  payment  within 
the  meaning  of  the  23rd  section  of  the  Irish  Common 
Law  Procedure  Act,  1853  (3),  the  provisions  of  which  on 
this  point  have-  the  same  effect  as  those  of  the  40th 
section  of  3  i&  4  Wm.  IV.  c.  27  (4). 

Where  a  person  assigned  an  annuity  to  his  bankers  to 
secure  an  advance  of  £200,  and  two  years  afterwards 
mortgaged  to  them  the  equity  of  redemption  in  certain 
leasehold  premises  to  secure  the  sum  of  £1500  due  on 
his  general  balance,  the  money  received  on  the  annuity 
having  been  more  than  sufficient  to  cover  the  loan  of 
£200  and  interest  thereon,  the  surplus  was  held  to  be  a 
payment  which  kept  the  mortgage  of  the  leasehold 
premises  from  being  barred  by  the  40th  section  (5). 

Where  a  mortgagor  of  lands  assigned  as  further 
security  to  the  mortgagee  a  policy  of  insurance  on  the 
mortgagor's  life,  and  after  the  mortgagor's  death  the 
amount  of  the  policy  was  realised  by  the  mortgagee  and 
credited  against  the  mortgage  debt,  but  no  other  payment 
was  made  either  of  principal  or  interest,  it  was  held  that 
the  payment  of  the  policy  was  sufficient  to  prevent 
the  statute  running  against  the  mortgage  debt  (6). 

(1)  Vincent  v.  WiUington,  Long  &  T.  456. 

(2)  Chinnery  v.  Evans,  11  H.  L.  115;  10  Jur.  N.  S.  865. 
rS)  16  &  17  Vict.  c.  113. 
;4)  Crmin  v.  Dennehy,  3  Ir.  R.  C.  L.  289. 
;5)  StaUy  v.  Barrett,  26  L.  J.  Ch.  321. 
(6)  In  re  Conlan's  Estate,  29  L.  li.  Ir.  199. 

Q2 
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Paut  I J  I.  So  where  a  debtor  being  indebted  to  several  persons, 
including  two  judgment  creditors,  assigned  by  deed  his 
life  interest  in  certain  property  to  a  trustee  on  trust  to 
receive  the  annual  income  and  thereout  to  effect  and 
maintain  policies  on  the  debtor's  life  and  to  accumulate 
the  residue,  and  the  deed  declared  that  on  the  debtor's 
death  the  money  secured  by  the  policies  was  to  be 
divided  among  the  creditors,  and  the  trustee  received 
the  income  of  the  property  assigned  and  paid  out  of  it  the 
premiums  on  the  policies  as  they  fell  due,  but  no  other 
payment  was  made  to  or  on  behalf  of  either  of  the 
judgment  creditors;  it  was  held  on  the  death  of  the 
debtor,  thirty  years  after  the  execution  of  the  deed,  that 
the  payments  of  the  premiums  by  the  trustee  were,  by 
the  terms  of  the  deed,  payments  on  account  of  principal 
and  interest  in  respect  of  the  judgment  debts,  so  as  to 
prevent  the  operation  of  the  statute,  and  that  the  judg- 
ment creditors  were  entitled  to  be  paid  their  debts  out 
of  the  policies  (1). 

An  owner  of  land  created  an  equitable  mortgage  on 
it  and  died  leaving  a  widow  entitled  to  dower  and  three 
sons  heirs  in  gavelkind.  The  widow  took  possession  of 
the  estate  and  paid  interest  on  the  mortgage.  C,  one  of 
the  sons,  died  without  ever  having  been  in  possession  of 
the  property  and  left  children  minors,  none  of  whom 
ever  entered  into  possession.  In  a  suit  to  realise  the 
mortgage  security,  commenced  more  than  twenty  years 
after  the  mortgagor's  death,  it  was  held  that  C.'s  children 
could  not  rely  on  the  bar  of  the  40th  section  of  3  i&  4 
AVm.  IV.  c.  27  as  protecting  their  share  of  the  property ; 
since  either  the  widow  was  their  agent  and  so  they  were 
bound  by  the  payments  she  had  made,  or  else,  having 
been  out  of  possession  for  twenty  years,  they  were 
barred  (2). 

(1)  ScoU  V.  Synge,  27  L.  R.  Ir.  560.    See  In  re  Greene's  Estate, 
13  L.  R.  Ir.  461. 

(2)  Ames  v.  Mannering,  26  Beav.  583. 
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Where  an  executrix,  who  was  also  tenant  for  life  of  a  Pabt  hi. 
fond  sabject  to  legacies  to  the  testator's  children,  became  °_L.' 
a  lunatic  and  the  fund  was  transferred  into  court  and 
the  Court  invested  the  fund  in  an  account  which  was 
called  the  account  of  the  lunatic  and  of  the  children,  it 
was  held  that  the  Court  acted  as  the  agent  of  the  lunatic, 
and  by  acknowledging  the  interest  of  the  children  took 
the  claim  out  of  the  statute  as  regards  the  principal,  but 
that  as  regards  the  income  the  children  could  only  claim 
interest  for  six  years  (1). 

Under  23  &  24  Vict.  c.  38,  s.  13,  which  extends  the 
provisions  of  sect.  40  to  persons  dying  intestate,  it  has 
been  held  that  part  payment  by  an  administrator  to  one 
of  the  next  of  kin  out  of  a  particular  asset  which  has 
fallen  in  within  twenty  years  will  not  revive  the  right 
to  sue  for  general  administration  which  was  barred 
by  statute  at  the  time  of  payment  (2). 

Where  an  acknowledgment  in  writing  has  been  given  ^^^^\ 
or  a  part  payment  made  by  a  person  having  a  partial  hj  owner 
interest  in  the  land  charged,  or  entitled  to  a  part  only  ^[{JJ^ 
of  such  land,  a  question  has  frequently  arisen  whether  charged. 
parties  having  other  interests  in  the  land  are  bound  by 
such  acknowledgment  or  payment.    It  has  been  decided 
by  the  House  of  Lords  that,  if  several  estates  are  com- 
prised in  one  mortgage,  a  payment  on  account  of  the 
debt  out  of  the  rents  of  one  of  them  keeps  the  security 
alive  against  all  (3).     In  the  case  referred  to  a  mortgage 
was  made  in  1776  of  three  separate  estates  in  Ireland, 
situated  respectively  in  Cork,  Kerry,  and  Limerick.    In 
1784  a  receiver  was  appointed  on  the  mortgagee's  peti- 
tion, under  the  Irish  Act,  11  &  12  Geo.  III.  c.  10,  over  all 
the  estates.    The  receiver  entered  into  possession  of  the 
Limerick  estate  alone,  and  from  the  rents  received  by 
him  the  interest  was  paid  upon  the  mortgage.    A  few 


(1)  In  re  Walker,  L.  R,  7  Ch.  120;  41  L.  J.  Ch.  219. 

(2)  In  re  Johnson,   Sly  v.  Blake,  29  Cb.  D.  964. 

(3)  Chmnery  v.  Evans,  11 II.  L.  115;  10  Jur.  N.  S.  865.^ 
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Part  III.    years  after  the  receiver  had  entered  into  possession  of 
'  the  Limerick  estate,  the  equity  of  redemption  in  the 

Cork  and  Kerry  estates  was  sold  by  the  mortgagor  and 
the  interest  continued  to  be  paid  out  of  the  Limerick 
estate  exclusiyely.  It  was  held  by  the  House  of  Lords 
in  1864  that  the  mortgage  was  kept  alive  against  the 
Cork  and  Kerry  estates  by  the  payments  of  interest  out 
of  the  Limerick  estate.  This  case  appears  to  establish 
as  a  rule  of  general  application  that,  if  several  estates 
comprised  in  one  mortgage  have  come  into  diflferent 
hands,  either  a  part  payment  made  or  a  signed  acknow- 
ledgment given  by  or  on  behalf  of  the  owner  of  one  estate 
will  keep  alive  the  mortgage  as  a  charge  on  the  others, 
even  though  they  have  been  for  more  than  twenty  years 
in  the  hands  of  bona  fide  purchasers  for  value,  who  have 
held  without  giving  any  acknowledgment  or  making  any 
payment  on  account  of  the  debt.  And  it  is  hard  to  see 
why  the  same  principle  should  not  apply  where  the  fee 
simple  of  a  single  estate  having  been  mortgaged  is  after- 
wards divided  into  particular  interests  and  a  payment 
or  acknowledgment  has  been  made  by  the  owner  of 
one  particular  interest;  moreover,  from  the  wording  of 
the  40th  and  42nd  sections  of  3  &  4  Wm.  IV.  c.  27, 
there  would  seem  no  reason  why  this  principle,  if 
applicable  to  the  40th  section,  should  not  apply  equally 
to  the  42nd  section.  It  was,  however,  decided  by 
Westbury,  L.C.,  on  the  42nd  section,  that  where  there 
are  successive  mortgages,  and  arrears  of  interest  for  more 
than  six  years  are  due  on  the  first  mortgage,  an  acknow- 
ledgment in  writing  that  such  arrears  are  due,  signed  by 
the  mortgagor,  will  not  enable  the  first  mortgagee  to 
recover  the  whole  amount  of  the  arrears  out  of  the  land 
as  against  the  second  and  subsequent  mortgagees  (1). 

Lord  Westbury,  in  Chinnery  Y.Evans  (2),  speaks  of  the 
two  decisions  as  reconcileable,  and  observes  that  Bolding 

(1)  BdldiTtg  V.  Lane,  1  De  G.  J.  &  S.  122 ;  32  L.  J.  C5h.  219. 

(2)  11  H.  L.  p.  135. 
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V.  Larte  arose  upon  a  different  section  and  in  reference  to    Pabt  in. 

a  different  matter.    After  stating  the  decision  in  Bolding      * 

y.  Laney  he  says,  "  I  think  that  that  does  not  at  all 
interfere  with,  but  is  in  perfect  harmony  ivith  the  view 
which  I  now  suggest  to  your  Lordships  to  adopt.  What 
was  decided  in  Bolding  v.  Lan6  was  this,  that  the  words 
*  the  person  by  whom  the  same  is  payable  or  his  agent,' 
were  words  of  such  large  import  and  meaning  that  they 
would  not  only  comprehend  the  mortgagor  and  his 
personal  representatives,  upon  whom  the  contract  would 
be  personally  binding,  but  would  also  include  the  second 
or  the  third  mortgagee,  by  whom  the  principal  and  interest 
due  to  the  first  mortgagee  might  with  propriety  be  said 
to  be  payable,  inasmuch  as  the  estate  and  right  of  the 
second  mortgagee  was  subject  and  posterior  to  that  of 
the  first  mortgagee,  and  he  would  be  entitled  to  redeem 
the  first  mortgagee  upon  the  payment  of  the  principal 
and  interest.  Accordingly  the  effect  of  that  acknowledg- 
ment in  writing,  given  under  the  42nd  section,  was  con- 
fined by  that  judgment,  and  I  think  correctly,  to  the 
interest  of  the  individual  giving  that  acknowledgment." 
After  this  expression  of  opinion  the  case  of  Bolding  v. 
Lane  must  still  be  treated  as  an  authority,  notwithstand- 
ing the  decision  in  Chinnery  v.  Evans.  In  another 
case  (1),  decided  by  Eomilly,  M.E.,  a  testator  had 
devised  real  estate  in  moieties  to  two  devisees,  charging 
each  moiety  with  the  payment  of  half  his  debts.  One  of 
the  two  devisees  had  within  twenty  years  of  the  com- 
mencement of  the  suit  made  payments  on  account  of  the 
interest;  and  it  was  held  that  such  payments  did  not 
prevent  the  40th  section  from  operating  in  favour  of  the 
devisee  of  the  other  moiety.  As  by  the  terms  of  the  will 
the  different  moieties  were  made  liable  for  different 
debts,  there  seems  nothing  in  this  decision  inconsistent 
with  the  judgment  in  Chinnery  v.  Evans.    But  in  Lord 

(1)  Dickenson  v.  Tecudale,  1  De  Gr.  J.  &  S.  52 ;  32  L.  J.  Ch.  37. 
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Pabt  III.    Romilly's  judgment  there  are  expressions  which  it  seems 
°-^lI*      diflScult  to  reconcile   with  the  case  in  the  House  of 
Lords. 

In  an  Irish  case  (1)  a  tenant  for  life  and  remainder- 
man executed  a  joint  and  several  bond  with  warrant  of 
attorney  for  confessing  judgment  thereon,  and  judgment 
was  entered  against  both  in  1846  and  revived  against 
both  in  1848.  A  receiver  over  the  tenant  for  life's  estate 
was  extended  in  1849  to  the  judgment  against  the  tenant 
for  life  and  remained  in  receipt  of  the  rents  up  to  a 
period  within  twenty  years  of  proceedings  being  taken, 
but  no  payment  was  made  by  either  judgment  debtor  in 
respect  of  either  judgment  debt.  The  tenant  for  life 
died  in  1881,  and  on  a  motion  by  the  judgment  creditor 
to  enforce  the  judgment  of  1846  against  the  lands  of 
the  remainderman,  it  was  held  by  Ormsby,  J.,  and  on 
appeal  by  Sullivan,  L.C.,  May,  C.J.,  and  Fitzgibbon 
and  Barry,  L.J  J.,  that  the  judgment  had  not  been  kept 
alive  against  the  remainderman. 
AckDow-  It  was   decided   in  Ireland  that  a  written  acknow- 

by  tenant  lodgment  given  by  a  tenant  for  life  of  the  equity  of 
for  life.  redemption  in  a  mortgaged  estate  will  keep  alive  the 
mortgagee's  right  to  recover  more  than  six  years'  arrears 
of  interest  against  the  remainderman  (2).  And  in 
England  it  has  been  decided  similarly  under  sect.  42 
of  3  &  4  Wm.  IV.  c.  27  and  under  sect.  5  of  3  i&  4 
Wm.  IV  c.  42  that  payment  of  interest  by  a  tenant  for 
life  of  part  of  the  testator's  property,  who  was  also  in- 
terested in  the  general  estate  of  the  testator,  keeps  alive 
as  against  remaindermen  the  right  of  the  mortgagee 
of  another  part  of  the  testator's  property  to  recover  the 
money  due  under  the  mortgage  (3).  It  would  seem  that 
the  question  as  to  the  effect  of  an  acknowledgment  or 
payment  made  by  one   person  binding  other  parties 


(1^  In  re  Greene's  Estate,  13  L.  R.  Ir.  461. 

2)  In  re  Fitzmauricea  Minors,  15  Ir.  Ch.  R.  445. 

3)  Fears  v.  Laing,  L.  R.  12  Eq.  41. 
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liable  is  to  be  governed  by  the  same  principles  whether  it  Pabt  hi. 
arises  under  sect.  5  of  3  i&  4  Wm.  IV.  c.  42,  sect.  42  or  ^^^l1' 
sect.  40  of  3  &  4  Wm.  IV.  c.  27,  or  sect.  8  of  37  <fe  38 
Vict.  c.  57,  which  has  taken  the  place  of  sect.  40  of  3  &  4 
Wm.  IV.  c.  27.  Therefore  the  cases  mentioned  above  (1) 
apply  to  sects.  40  and  42  of  3  i&  4  Wm.  IV.  e.  27 ;  and  it 
would  seem  now  established  that  where  a  tenant  for  life 
of  the  real  estate  of  a  testator  acknowledges  or  makes  a 
part  payment  of  or  payment  of  interest  on  account  of  a 
debt  of  the  testator,  such  an  acknowledgment  will  keep 
the  debt  alive  as  against  tlie  persons  interested  in 
remainder  (2). 

But  while  it  is  the  duty  of  the  tenant  for  life  to  pay 
the  interest  on  subsisting  charges  affecting  the  inherit- 
ance, he  is  not  authorised  to  revive  by  payment  as 
against  the  remainderman  a  charge  which  is  statute- 
barred  ;  in  Becker  v.  Delacour  (3)  in  Ireland,  Sullivan, 
M.R,  held  that  payment  of  interest  by  a  tenant  for  life 
on  a  charge  more  than  twenty  years  after  the  last  pay- 
ment in  respect  of  the  charge  did  not  keep  alive  the 
charge  as  against  the  remainderman. 

It  should  be  noticed  that  sect.  14  of  the  Mercantile  Payment 
Law  Amendment  Act  (4)  does  not  apply  to  sect.  40  of  tractor. 
3  &  4  Wm.  IV.  c.  27,  and  therefore  not  to  sect.  8  of 
37  &  38  Vict.  c.  57.  Thus  where  a  mortgagor  and  a 
surety  covenant  for  the  payment  of  the  debt,  payment 
of  interest  by  the  mortgagor  will  prevent  the  statute 
running  in  favour  of  the  surety  (5). 

(1)  ^eeante,  p.  158. 

(2)  Pears  v.  Laing,  L.  R.  12  £q.  41 ;  Boddam  v.  MorJey,  1  Do  G. 
&  J.  1 ;  26  L.  J.  Ch.  438.  In  re  ffoflingshead.  Hollingshead  v.  Webster^ 
37  Ch.  D.  651.  See  Barclay  v.  Owen,  60  L.  T.  220;  Chinnery  v. 
Evans,  11  H.  L.  115 ;  DM  v.  Walker,  41  W.  R.  427. 

(3)  11  L.  R.  Ir.  187. 

(4)  19  &  20  Vict.  c.  97. 

(5)  In  re  Frisky.  Allismi  v.  Frisby,  43  Ch.  D.  106.  In  re  Paivers. 
Lindsdl  v.  Phillips,  30  Ch.  D.  291 ;  Letvin  v.  Wihan,  11  App.  Cas. 
639. 
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PART    IV. 

DOCTRINES  OF  EQUITY  ON  THE  STATUTES 

OF  LIMITATIONS. 


CHAPTER  I. 

CASES   IN   WHICH  EQUITY   FOLLOWS   THE  STATUTES. 

Part  IV.    No  statute  of  limitations  before  3  &  4l  Win.  IV.,  c.  27, 

_ll'      provided  in  terms  for  equitable  rights,  or  expressly  bound 

Equity        Courts  of  Equity.     Those  Courts  frequently  had  occasion 

Statutes  of  incidentally  to  decide  purely  legal  rights ;  of  this  one  of 

Limita-       ^]jQ  commonest  instances  was  the  adjudication  on   the 

validity  of  claims  for  debts  brought  in  under  decrees  in 

administration  suits.     In  these  proceedings   Courts  of 

Equity  decided  all  questions,  including  questions  on  the 

statutes,  as  if  the  claims  were  being  enforced  by  an  action 

Juiiiraturo   at  law.     Now  iu   England  since  the  Judicature  Act, 

Act.  is;.;.    iQjQ  (1)^  and  in  Ireland  since  the  Irish  Judicature  Act, 

1877  (2),  there  are  no  longer  superior  Courts  of  Equity 

or  superior  Courts  of  Common  Law,  but  one  supreme 

Cmrt  of  Judicature,  composed  of  the  Court  of  Appeal 

and  the  High  Court  of  Justice,  administering  law  and 

equity  concurrently  according  to  certain  rules,  which  are 

the  same  for  England  as  for  Ireltod,  and  are  laid  down 

in  sects.  24  &  25  of  the  English  and  sects.  27  &  28  of  the 

(1)  36  &  37  Vict.  c.  60,  s.  3. 

(2)  40  &  41  Vict.  c.  57,  s.  4. 
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Irish  Judicature  Act.    The  Chancery  Division  of  the    pabtIV. 

CH«  I* 

High  Court  in  England  has  now  jurisdiction  to  try  _J-* 
almost  any  variety  of  action  which  might  before  the 
Judicature  Act  have  been  brought  in  the  Common  Law 
Courts  (1),  and  the  Queen's  Bench  Division  is  enabled  to 
grant  equitable  relief  and  to  give  effect  to  equitable  claims 
and  defences  in  the  same  way  as  the  Court  of  Chancery 
did  before  the  Act  (2).  By  sect.  89  of  the  English  Judica- 
ture Act,  1873,  similar  powers  of  granting  relief  are  given 
to  every  inferior  Court  with  jurisdiction  in  equity  or  at 
law  and  in  equity  as  regards  causes  within  its  jurisdic- 
tion ;  and  by  sect.  91  of  the  English  Act  and  sect.  79  of  the 
Irish  Act,  the  rules  of  law  enacted  and  declared  by  those 
Acts  are  to  be  in  force  and  receive  effect  in  all  Courts  what- 
soever in  England  and  Ireland  respectively.  Although 
the  distinction  between  Courts  of  Equity  and  Courts  of 
Law  has  been  abolished,  the  distinction  between  rules  of 
equity  and  rules  of  law  remains  (3).  All  Courts  when 
trying  legal  claims  will  be  bound  by  the  rules  of  law, 
except  where  such  rules  have  been  altered  by  the  Judi- 
cature Acts,  and  the  Chancery  Division  of  the  High 
Court  in  trying  a  purely  legal  claim  is  as  much  bound 
by  the  Statutes  of  Limitations  as  the  Queen's  Bench 
Division  is  now,  or  as  the  Common  Law  Courts  were 
before  the  Judicature  Act,  1873,  while  the  Queen's  Bench 
Division  in  trying  equitable  claims  or  defences  will  be 
bound  by  the  rules  of  equity  (4).  Therefore,  it  is  still 
of  importance  to  consider  the  way  in  which  Courts  of 
Equity  before  the  Judicature  Acts  viewed  the  Statutes 
of  Limitations  when  the  statutes  did  not  expressly  bind 
them. 

Courts  of  Equity,  apart  from  statutory  enactment,  gave  Courts  of 
great  effect  to  lapse  of  time  as  a  ground  for  refusing  ^^^^^^ 

Statutes  of 

(1)  Warner  Y.  Murdoch,  4:  Ch.  J).  &tl>.  752.  Jf"!*" 

(2)  See  8.  24  of  36  &  37  Vict.  c.  66,  s.  27  of  40  &  41  Vict  c.  57. 

(3)  Joseph  V.  Lyons,  15  Q.  B.  D,  280. 

r4)  In  re  Qreaves.    Bray  v.  Tojfield,  18  Ch.  D.  p.  654. 
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Part  IV.  relief,  and  framed  for  their  guidance  certain  rules  based 
^^'^'  on  the  proTisions  of  the  statutes,  wliich  rules  will  now,  it 
seems,  bind  all  Courts  when  considering  equitable  rights. 
The  limitations  applicable  to  proceedings  in  equity 
concerning  real  property  were  provided  for  by  3  &  4 
Wm.  IV.  c.  27,  and,  since  that  statute  came  into  opera- 
tion, depend  no  longer  upon  general  principles  of  equity. 
The  provisions  of  3  &  4  Wm.  IV.  c.  27,  relating  to  real 
property  wdll  be  discussed  hereafter,  but  some  cases 
decided  prior  to  the  passing  of  that  statute  with 
reference  to  suits  in  equity  relating  to  real  property  are 
here  referred  to,  because,  though  not  now  directly  binding, 
they  are  valuable  as  illustrating  the  general  principles 
on  which  Courta  of  Equity  dealt  with  the  Statutes  of 
Limitations.  These  principles  cannot,  perhaps,  be 
generally  stated  better  than  in  the  words  of  Lord 
Camden  (1) : 

"A  Court  of  Equity,  which  is  never  active  in  relief 
against  conscience  or  public  convenience,  has  always 
refused  its  aid  to  stale  demands,  where  the  party  has 
slept  upon  his  right  and  acquiesced  for  a  great  length  of 
time.  Nothing  can  call  forth  this  Court  into  activity 
but  conscience,  good  faith,  and  reasonable  diligence. 
Where  these  are  wanting,  the  Court  is  passive  and  does 
nothing.  Laches  and  neglect  are  always  discounten- 
anced ;  and  therefore  from  the  beginning  of  this  juris- 
diction there  was  always  a  limitation  to  suits  in  this 
Court.  Therefore  in  Fitter  v.  Lord  Macclesfield  (2),  Lord 
North  said  rightly  that,  though  there  was  no  limitation 
to  a  bill  of  review,  yet  after  twenty-two  years  he  would 
not  reverse  a  decree  but  upon  very  apparent  error. 
Expedit  reipvhlicae  ut  sit  finis  litium  is  a  maxim  that  has 
prevailed  in  this  Court  in  all  times  without  the  help  of 
an  Act  of  Parliament.  But  as  the  Court  has  no  legisla- 
tive authority,  it  could  not  properly  define  the  time  of 

(1)  Smith  V.  Clay,  3  Bro.  Ch.  C.  639,  n. 

(2)  1  Vem.  293,  sub  nom.  FUton  v.  Macclesfield. 
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bar,  by  a  positive  rule,  to  an  hour,  a  minute,  or  a  year ;  part  iv. 
it  was  governed  by  circumstances.  But  as  often  as  ^^'^' 
Parliament  had  limited  the  time  of  actions  and  remedies 
to  a  certain  period  in  legal  proceedings,  the  Court  of 
Chancery  adopted  that  rule  and  applied  it  to  similar 
cases  in  equity.  For  when  the  legislature  had  fixed  the 
time  at  law,  it  would  have  been  preposterous  for  equity 
(which  by  its  own  proper  authority  always  maintained  a 
limitation)  to  countenance  laches  beyond  the  period  that 
law  had  been  confined  to  by  Parliament.  And  therefore 
in  all  cases  where  the  legal  right  has  been  barred  by 
Parliament,  the  equitable  right  to  the  same  thing  has 
been  concluded  by  the  same  bar." 

Lord  Eedesdale  expresses  the  same  view  in  still 
stronger  language.  His  Lordship  says  in  the  case  of 
JEovenden  v.  Anneshy  (1),  which  is  a  leading  case  on  this 
subject : — 

"  It  is  said  that  Courts  of  Equity  are  not  within  the 
Statutes  of  Limitations.  This  is  true  in  one  respect. 
They  are  not  within  the  words  of  the  statutes,  because 
the  words  apply  to  particular  legal  remedies ;  but  they 
are  within  the  spirit  and  meaning  of  the  statutes  and 
have  always  been  so  considered.  I  think  it  is  a  mistake 
in  point  of  language  to  say  that  Courts  of  Equity  act 
merely  by  analogy  to  the  statutes ;  they  act  in  obedience 
to  them.  The  Statute  of  Limitations,  applying  itself  to 
certain  legal  remedies  for  recovering  the  possession  of 
lands,  for  recovery  of  debts,  &c.,  equity,  which  in  all 
cases  follows  the  law,  acts  on  legal  titles  and  legal  demands 
according  to  matters  of  conscience  which  arise  and  which 
do  not  admit  of  the  ordinary  legal  remedies.  Nevertheless 
in  thus  administering  justice  according  to  the  means 
afforded  by  a  Court  of  Equity  it  follows  the  law.  .  .  I 
think,  therefore.  Courts  of  Equity  are  bound  to  yield 
obedience  to  the  Statute  of  Limitations  upon  all  legal 
titles  and  legal  demands  and  cannot  act  contrary  to  the  . 

.  (1)  2  Sch.  &  Lef.  630. 
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Part  IV,  spirit  of  its  provisions.  I  think  the  statute  must  be 
'  taken  virtually  to  include  Courts  of  Equity ;  for  when  the 
legislature  by  statute  limited  the  proceedings  at  law  in 
certain  cases,  and  provided  no  express  limitation  for 
proceedings  in  equity,  it  must  be  taken  to  have  contem- 
plated that  equity  followed  the  law;  and  therefore  it 
must  be  taken  to  have  virtually  enacted  in  the  same  cases 
a  limitation  for  Courts  of  Equity  also  "  (1).  Thus  there 
was  a  distinction  between  the  way  in  which  Courts  of 
Equity  dealt  with  lapse  of  time  in  cases  where  there  was 
an  analogous  legal  remedy  within  a  statute  of  limitations 
and  where  there  was  no  such  remedy ;  in  the  latter  case 
they  were  bound  by  no  positive  rules,  in  the  former  they 
were  bound  to  the  exact  period  limited*  by  the  statute, 
and  all  the  exceptions  in  the  statute  as  to  disabilities, 
acknowledgments,  or  otherwise  were  held  to  apply 
equally  with  the  mere  limitation  of  time  (2).  It  is  therefore 
important  in  each  case,  when  lapse  of  time  is  relied  on  as 
a  bar  to  equitable  claims,  to  consider  whether  there  is 
any  legal  remedy  applicable  by  analogy  to  such  claims, 
and  if  so  what  limitation  of  time  has  been  provided  by 
statute  for  such  remedy.  The  statute  3  &  4  Wm.  IV.  c.  27, 
applied  to  suits  in  equity  for  the  recovery  of  land  itself 
and  also  to  suits  to  enforce  legacies  and  charges  on  land 
and  to  recover  arrears  of  dower  and  of  money  charged  on 
land.  The  40th  and  two  following  sections  of  3  &  4 
Wm.  IV.  c.  27,  mention  not  only  actions  but  suits.  The 
eflfect  of  these  enactments  on  equitable  remedies  for  re- 
covering these  kinds  of  property  has  been  discussed 
above  (3). 


(1)  See  also  B(md  v.  Hopkins,  1  Sch.  &  Lef.  413,  429;  ami 
Cholmonddey  v.  Clinton,  2  J.  &  W.  1,  138;  Knox  v.  Oyt^  L.  R. 
5  H.  L.  at  p.  674 ;  Allcard  v.  Skinner,  36  Ch.  D.  at  p.  186. 

(2)  Smith  V.  Clay,  3  Bro.  C.  C.  640 ;  White  v.  Evm,  2  Vent.  340 ; 
Bonny  v.  Ridgard,  cited  Beckford  v.  Wade,  17  Ves.  97.  See  Eicks 
V.  Sallitt,  3  De  G.  M.  &  G.  782 ;  Thomas  v.  Thomas,  2  K.  &  J.  79 ; 
25  L.  J.  Ch.  159 ;  McDonnell  v.  White,  11  H.  L.  0.  570. 

(3)  Part  III.  and  see  post.  Part  V.  Ch.  XIX. 
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A  common  case  in  which  questions  connected  with  the    Part  iv. 


CH.  I. 


Statutes  of  Limitations  arose  in  equity  was  in  a  suit 

account 


brought  for  an  account,  where  some  person  had  been  in  ^^^^^  ^^ 


the  receipt  of  money,  or  in  the  management  of  property 
as  trustee  for  the  plaintiflf  in  the  suit,  or  in  some  other 
confidential  capacity.  Where  the  relation  of  trustee  and 
cestui  que  trust  has  been  subsisting  between  the  parties, 
the  Statutes  of  Limitations  do  not  apply  (1),  except  in 
cases  governed  by  sect.  8  of  the  Trustee  Act,  1888  (2). 
Although  there  are  no  longer  suits  in  equity,  and  such  a 
proceeding  for  an  account  would  now  be  called  an  action  (3), 
yet  it  would  hardly  seem  to  be  an  action  of  account  within 
the  meaning  of  the  statute  of  James,  which  applies  simply 
to  actions  at  law ;  but,  where  there  has  been  no  direct 
trust,  the  right  to  an  account  in  such  an  action  would  be 
limited  to  six  years  by  analogy  to  those  provisions  of  the 
statute  of  James  which  apply  to  actions  of  account  at  law. 
Thus,  where  a  person  had  received  the  profits  of  an 
infant's  estate  during  minority,  and  the  infant  filed  a  bill 
more  than  six  years  after  his  coming  of  age,  it  was  held 
that  the  suit  was  barred  (4). 

Where  a  person  equitably  entitled  to  an  estate  recovers  Meane  pro- 
it  from  one  who  has  held  it  under  a  hona  fde  adverse  equity. 
possession,  the  general  rule  is  that  the  Court  will  not 
carry  back  the  account  of  the  rents  beyond  the  filing  of 
the  bill.  But  by  band  fide  adverse  possession  it  is  meant 
that  the  person  in  possession  is  ignorant  of  all  the  facts 
and  circumstances  relating  to  his  adversary's  title.  The 
possession  of  a  purchaser  for  value,  who  has  notice  of  the 
instruments  on  which  the  title  of  the  rightful  owner  is 
founded,  cannot  be  bond  fide  within  the  meaning  of  the 
rule.  In  such  a  case,  if  there  be  no  fraud  or  suppression 
and  no  trust,  the  account  of  rents  will,  it  seems,  be 

(1)  See  next  chapter. 

(2)  51  &  52  Vict.  c.  59. 

(3)  R.  8.  C.  1883,  0.  i.  r.  1  (R.  S.  C.  Jr.  1891,  0.  i.  r.  1). 

(4)  Lockey  v.  Lockey,  Prec.  Ch.  518.    See  Knox  v.  Oye,  L.  R.  5  H.  L. 
674. 
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Part  IV.  limited  to  the  period  for  which  mesne  profits  could  be 
^"'''  recovered  in  an  action  at  law ;  that  is,  if  the  plaintiff 
has  been  under  no  disability,  to  six  years  from  the 
commencement  of  the  suit  (1).  The  authorities  with 
regard  to  the  length  of  time  for  which  an  account  of 
mesne  profits  can  be  obtained  in  equity  under  different 
circumstances  have  not  been  altogether  uniform ;  but  in 
the  case  of  Hicka  v.  Sallitt  (2),  the  various  decisions 
were  reviewed  by  the  Court  of  Appeal,  and  the  law  on 
the  subject  seems  now  settled  as  above  stated.  If  the 
plaintiff  has  been  under  disability  for  some  part  of  the 
time  during  which  the  land  has  been  in  the  possession 
of  the  defendant  and  commences  an  action  within  six 
years  after  the  time  when  the  disability  ceased,  he  will 
at  law  be  entitled  to  carry  back  the  account  through  the 
whole  period  of  disability  (3).  But  if  he  does  not  bring 
his  action  to  recover  the  land  till  more  than  six  years 
after  the  cessation  of  disability,  such  disability  will  not 
avail  him  at  all,  so  far  as  mesne  profits  are  concerned. 
In  an  action  of  the  nature  of  equitable  ejectment 
brought  by  a  remainderman  to  recover  land  from  a 
person  to  whom  the  tenant  for  life  had  mortgaged  her 
interest  in  the  land,  and  who  had  been  let  into  possession 
by  an  order  of  the  Court,  it  was  held  that,  though  there 
was  no  laches,  yet  as  no  fiduciary  relations  existed  between 
the  mortgagee  and  the  remainderman,  the  remainderman 
was  only  entitled  to  the  rents  for  six  years  before  the 
filing  of  the  petition  (4). 

In  the  case  of  a  legacy  left  on  express  trust  where 
there  had  been  considerable  delay  in  taking  proceedings 
to  enforce  the  payment  of  the  legacy,  the  House  of  Lords 
on  appeal  from  the  Irish  Court  of  Chancery  limited  the 

(1)  Hicks  V.  Sa!liU,  3  De  G.  M.  &  Q,  782 ;  23  L.  J.  Ch.  571,  689. 
See  Nanney  v.  Williams^  22  Beav.  452. 

(2)  3  De  G.  M.  &  G.  782 ;  23  L.  J.  Ch.  571,  589. 

(3)  Thomas  v.  Thomas,  2  K.  &  J.  79 ;  25  L.  J.  Ch.  159 ;  PeUy  v. 
Bascombcj  4  Giff.  300;  9  Jur.  N.  S.  1120. 

(4)  Hickman  v.  Upsall,  4  Ch.  D.  144. 
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interest  on  the  legacy  to  six  years  before  the  filing  of  the    Paet  iv. 
bill  (1).  ^• 

Where  a  eestui  que  trust  filed  a  bill  for  an  account 
against  a  trustee  on  an  express  trusty  and  the  defendant 
and  his  father  who  were  entitled  to  a  share  of  the  trust 
property  had  received  the  whole  of  the  proceeds  for 
their  own  benefit  for  fifty-seven  years,  it  was  held  that 
owing  to  the  great  delay  in  taking  proceedings  the 
account  should  not  go  further  back  than  the  filing  of  the 
bUl  (2). 

In  the  case  of  proceedings  for  foreclosure  of  a  mortgage 
of  a  reversionary  interest  in  personalty  on  which  no 
interest  had  been  paid,  Kay,  J.,  allowed  interest  for 
fourteen  years,  no  Statute  of  Limitations  applying  to 
such  arrears  and  no  delay  being  proved  (3). 

Suits  for  account  between  partners  or  between  a  sur-  Partacr- 
viving  partner  and  the  executors  of  a  deceased  partner  iccounu. 
were  held  to  be  within  the  rules  applicable  to  actions 
relating  to  merchants'  accounts  at  common  law ;  and,  if 
the  accounts  had  not  been  finally  settled  between  the 
parties,  but  were  in  any  way  left  open,  the  case  was 
treated  as  within  the  exception  provided  by  the  Statute 
of  James  I.  in  favour  of  merchants'  accounts  and  therefore 
governed  by  no  positive  limitations  (4).  But  this  ex- 
ception was  abolished  by  the  9th  section  of  the  Mercantile 
Law  Amendment  Act,  1856  (5),  and  all  actions  for 
accounts  between  merchants  must  be  brought  within  six 
years  from  the  accrual  of  the  cause  of  action,  and  the 
right  of  action  in  respect  of  an  old  claim  is  not  saved  by 
the  existence  of  items  less  than  six  years  old  in  the  same 
account.    But,  as  has  been  suggested  above  (6),  it  may 

1)  Thomson  v.  Eastwood,  2  App.  Ca.  215. 
.^2)  Smith  V.  Smith,  1  L.  R.  Ir.  206. 
[3)  Mellersh  v.  Brovm,  45  Ch.  D.  225. 

;4)  Robinson  v.  Alexander,  2  CI.  &  P.  717 ;  8  BIL  N.  R.  352.    See 
Tatam  v.  WiUiams,  3  Hare,  347. 
;6)  19  &  20  Vict  c  97. 
^6)  See  p.  6. 
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^^ART IV.    be  necessary  to  look  into  the  accounts  previous  to  the  six 

'        years  in  order  to  ascertain  whether  particular  sums  placed 

to  the  credit  of  either  party  within  that  period  are  to  be 

treated  as  fresh  advances  or  in  discharge  of  a  balance  due 

from  the  person  making  the  payment.    The  cause  of 

action  for  an  account  between  partners  cannot  accrue  till 

the  partnership  is  determined  (1). 

Contracts         It  was  at  oue  time  doubted  whether  the  Statutes  of 

separate*  *  Limitations  applied  to  proceedings  in  equity  to  enforce 

estate  of  a    payment  by  a  married  woman  of  debts  which  bind  her 

jemeoov    .  g^p^j^^^  estate,  but  it  has  now  been   decided  that  the 

statutes  do  apply  (2),  and  the  decisions  to  the  contrary 

effect  (3)  cannot. now  be  treated  as  authorities.    The 

general  principle  governing  the  rights  and  remedies  of 

creditors  against  the  separate  estates  of  married  women 

was  laid  down  by  Turner,  L.  J.,  in  the  case  of  Johnson  v. 

Gallagher  (4),   and   has  been   adopted    by  the    Privy 

Council  (5),  and  the  Court  of  Appeal  (6).     According  to 

these  authorities  the  general  engagements  of  a  married 

woman,  made  on  the  credit  of  her  separate  estate,  do  not, 

as  was  formerly  held,  operate  as  appointments  under 

powers  or  as  creating  liens  or  charges  on  the  estate,  but 

by  such  engagements  she  contracts  debts  in  respect  of 

her  separate  property,  and  the  remedy   given  for  the 

enforcing  of  such  debts  is  execution  against  her  separate 

property. 

Relief  Where,  under  a  mistake  of  fact,  trustees  transferred  a 

J^JJ^*^      trust  fund  to  a  person  not  entitled  as  cestui  que  trusty  it 

was  held  that  the  trustees  might  file  a  bill  to  compel 

(1)  Noyes  v.  Crawley,  10  Ch.  D.  31 ;  Knox  v.  Qye,  L.  R.  5.  H.  L. 
656.    See  Lindley  on  Partnership,  5th  ed.  510. 

(2)  In  re  Lady  Hastings,     Hallett  v.  Hastings^  35  Ch.  D.  94. 
Beck  V.  Pierce,  23  Q.  B.  D.  322. 

(3)  Norton  v.  Tarvill,  2  P.  Wma.  144 ;  Hodgson  v.  Williamson^ 
15  Ch.  D.  87 ;  Vaughan.  v.  Waiker,  8  Jr.  Oh.  K.  458. 

(4)  3  De  G.  F.  &  J.  494 ;  30  L.  J.  Ch.  298. 

(5;  2%e  London  Chartered  Bank  of  Australia  v.  Lempriere,  L,  R. 
4  P.  C.  572. 
(6)  In  re  Hastings.    HaOett  v.  Hastings,  35  Ch.  D.  94. 
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guch  person  to  refund  what  he  had  received  at  any  time    Part  iv; 
within  six  years  after  the  discovery  of  the  mistake  (1),       _li' 
and  it  was  said  that  mistake  was  within  the  same  rule  as 
fraud ;  but  this  proposition  is  perhaps  too  widely  stated. 

Before  3  &  4  Wm.  IV.  c.  27,  it  was  held  in  equity  that  Charities, 
charities  were  not  bound  by  the  restrictions  of  any  statute 
of  limitations  and  that  laches  could  not  be  imputed  to 
them,  but  it  is  now  clear  that  actions  by  or  on  behalf  of 
charities  are  within  the  24th,  40th  and  42nd  sections  of 
that  Act  and  the  8th  section  of  37  &  38  Vict.  c.  57  (2). 
But  of  course  land,  or  a  charge  on  land,  may  be  so  given 
as  to  create  an  express  trust  in  favour  of  a  charity  in  the 
same  way  as  in  favour  of  individuals,  and  such  express 
trust  would  be  excepted  from  the  operation  of  the  statute 
of  Wm.  IV.  by  the  provisions  of  sect.  25  (3) ;  the  same 
exception  applies  by  analogy  to  proceedings  governed  by 
secte.  40  and  42  of  3  &  4  Wm.  IV.  c.  27,  or  sect.  8  of  37 
&  38  Vict.  c.  57  (4). 

Generally  speaking,  lunacy  is  no  obstacle  to  an  action  Claims 
being    brought  against  a  lunatic   (5).      Therefore,  ^  in  fSatks' 
ordinary  cases,  the  Statutes  of   Limitations  will  run  «»^*««- 
against  a  creditor  of  the  lunatic  (6).     But  if  the  creditor 
of  a  lunatic  has  in  any  way  been  brought  within  the 
jurisdiction  in  lunacy,  he  may  be  restrained  from  pro- 
ceeding to  enforce  his  claim  (7),  and  in  such  a  case  the 
statute  will 'not  run  against  the  creditor  during  the 
lunacy.    The  solicitors  who  had  acted  in  the  prosecution 

(1)  Broohibanh  y.  Smithy  2  Y.  &  G.  £xch.  58 ;  and  see  Denys  v. 
Shuckburgh,  4  Y.  &  C.  Exch.  42 ;  and  Harris  v.  Harris,  29  Beav,  110. 
(2^  See  cases  below. 

(3)  Commisgioners  of  Charitabfe  Donaiiims  v.  WyhranU,  7  Ir.  Eq.  R. 
580,  2  J.  &  Lat.  182 ;  Mofjdahn  College  v.  Attorney  Oeneral,  6  H.  L. 
189,  26  L.  J.  Ch.  620.  Governors  of  Magdalen  Hospital  v.  Knotts, 
8  Ch.  D.  709 ;  4  App.  Gas.  324.    See  below,  Part  V.  Gh.  XIX. 

(4)  Burrotves  v.  Gore,  6  H.  L.  907 ;  4  Jur.  N.  S.  1245 ;  Sug.  Prop. 
Stat  103  ;  and  see  below,  Part  V.  Gh.  XIX. 

(5)  BrockweU  v.  Btdlock,  22  Q.  B.  D.  567.  See  Pope's  Lunacy, 
p.  93. 

(6)  See  Bdldero  v.  Halpin,  19  W.  R.  320. 

(7)  Pope's  Lunacy,  p.  94. 
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Part  iv»  of  a  commission  of  lunacy  and  also  for  the  committees  in 
^^'^  lunacy  filed  a  bill  to  obtain  payment  of  the  costs  out  of 
the  lunatic's  estate  within  six  years  after  the  lunatic's 
death,  but  more  than  six  years  after  the  debt  became  due ; 
it  was  held  that  an  order  in  lunacy  directing  the  taxation 
of  the  costs  and  an  inquiry  whether  the  costs  should  be 
raised  out  of  the  lunatic's  real  estate  did  not  constitute 
the  costs  a  judgment  debt,  but  that  the  Court  would  take 
judicial  notice  of  the  fact  that  the  Lord  Chancellor  would 
not  have  allowed  the  plaintiffs  to  enforce  their  demands 
during  the  life  of  the  lunatic  and  would  treat  the  claims 
as  one  on  which  the  statute  did  not  operate  till  the  death 
of  the  lunatic  (1). 

The  bringing  forward  a  claim  in  lunacy  proceedings 
after  the  death  of  the  lunatic  is  not  enough  to  prevent 
the  claim  being  barred  by  the  statute.  Where  the 
committee  of  a  lunatic  had  a  claim  against  the  lunatic's 
estate  on  account  of  expenses  for  the  lunatic's  mainten- 
ance, it  was  held  that  a  petition  presented  in  lunacy  after 
the  lunatic's  death,  though  followed  by  a  report  in  favour 
of  the  claim,  was  not  a  demand  of  such  a  nature  as  to  stop 
the  statute  running,  and  a  suit  to  enforce  such  claim 
brought  within  six  years  of  the  report,  but  more  than 
six  years  after  the  lunatic's  death,  was  barred  by  the 
statute  (2).  And  where  a  claim  has  been  made  in  lunacy 
during  the  lunatic's  lifetime  and  disallowed,  his  repre- 
sentatives will  not  thereby  be  prevented  from  taking  the 
benefit  of  the  statute  after  his  decease  (3). 

It  would  seem  that  the  committee  of  a  lunatic,  in 
passiug  his  accounts,  will  not  be  allowed  a  debt  from  the 
lunatic  to  himself  which  is  barred  by  statute  (4). 

1)  Stedman  v.  Hart,  Kay,  607. 
^2)  Wilkinson  v.  Wilkinson,  9  Hare,  204. 
^3)  Bock  V.  CookQ,  1  De  G.  &  Sm.  675. 
(^4)  Congreve  v.  Power,  1  Moll.  122. 
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CHAPTEE  11. 

OASES  IN   WHICH   EQUITY  IS  NOT   BOUND  BY  THE 

STATUTES. 

CouBTS  of  Equity,  though  acknowledging  the  general  Pabt  iv. 
principle  that  a  party  was  barred  of  his  equitable  remedy  ' 
in  the  same  manner  and  at  the  same  time  as  he  would  be 
of  his  right  to  maintain  an  action  at  law  in  an  analogous 
case,  always  refused  the  benefit  of  the  Statutes  of  liimita- 
tions  to  those  in  whom  it  would  be  against  good  faith 
or  the  general  policy  of  the  Court  to  take  advantage 
of  those  statutes.  The  ordinary  cases  in  which  this 
exception  was  made  were  those  of  trust  and  fraud.  These 
cases  are,  as  far  as  regards  real  property,  provided  for  by 
special  provisions  in  the  statute  3  &  4  Wm.  IV.  c.  27, 
and  though  the  law  there  enacted  will  be  found  to  be  for 
the  most  part  identical  with  that  which  Courts  of  Equity 
had  laid  down  for  their  own  guidance,  yet,  as  it  is  now 
a  matter  of  positive  enactment  and  not  dependent  on  the 
general  principles  of  Equity,  it  will  be  considered  in 
connection  with  the  sections  of  the  statute  bearing  on 
the  subject  (1). 

If  the  relation  of  trustee  and  cestui  que  trust  was  once  Tmsu 
actually  constituted,  so  long  as  it  subsisted  lapse  of  time  "^^the 
was  never  allowed  by  Courts  of  Equity  to  affect  the  rights  statutea. 
of  the  cestui  que  trust.    The  law  on  this  subject,  as  re- 
cognised and  administered  in  Courts  of  Equity  (2),  has 
now    been    expressly  declared    by  statute    and    made 


I 


1)  See  Part  V. 

2)  In  re  Ci-oss.    JTaraton  v.  Tentson,  20  Ch.  D.  121. 
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Pakt  IV.    applicable  to  all  Courts  by  the  Judicature  Act,  1873  (1), 
'  sect.  25,  subsect.  2,  of  which  is  as  follows :  "  No  claim 

of  a  cestui  que  trust  against  his  trustee  for  any  property, 
held  on  an  express  trust,  or  in  respect  of  aqy  breach 
of  such  trust,  shall  be  held  to  be  barred  by  any  Statute 
of  Limitations."  As  this  is  only  a  statutory  declara- 
tion of  the  law  administered  in  Courts  of  Equity  (2), 
it  is  still  of  importance  to  consider  the  way  in  which 
those  Courts,  before  the  Judicature  Act,  1873,  excepted 
trusts  from  the  operation  of  the  Statutes  of  Limitations. 
Before  3  &  4  Wm.  IV.,  c.  27,  if  a  trustee  was  in  posses- 
sion of  land  under  a  trust  which  he  failed  to  execute,  his 
possession  was  treated  as  that  of  his  cestui  que  trust. 
Notwithstanding  the  fact  that  he  did  not  perform  his 
trust,  length  of  time  did  not  operate  as  a  bar,  because  his 
possession  was  according  to  his  title  as  trustee  (3).  This, 
however,  was  in  strict  analogy  to  the  legal  doctrine, 
according  to  which  the  occupation  of  land  without  pay- 
ment of  rent  or  acknowledgment  of  the  title  of  the 
rightful  owner  did  not,  unless  the  possession  was  strictly 
adverse  to  that  title,  bar  his  legal  right  of  entry.  When 
any  person  is  in  receipt  of  money  as  agent  or  guardian, 
or  in  any  other  fiduciary  capacity  for  which  it  is  his  duty 
to  account,  so  long  as  the  relation  of  confidence  continues 
to  exist  between  the  parties,  no  lapse  of  time  can  bar  the 
right  to  an  account  from  the  commencement  of  the 
transactions.  Nor  will  the  statute  begin  to  run  when 
the  relation  is  put  an  end  to ;  mere  lapse  of  time  has 
never  been  allowed  to  protect  a  trustee  in  the  enjoyment 
of  property  of  which  he  obtained  possession  in  the 
character  of  trustee   (4).    Thus,  where  a  testamentary 

(1)  36  &  37  Vict,  c  66,  s.  25,  subs.  2.     See  in  Ireland,  40  &  41 
Vict.  0.  57,  8.  28,  subs.  2. 
(2^  In  re  Cross.    Harston  v.  Teni8<m,  20  Ch.  D.  121. 

(3)  Bovenden  v.  Lord  Annesley,  2  Sch.  &  Lef.  607,  633 ;  CJialmer 
V.  Bradley,  1  Jac  &  W.  51,  67. 

(4)  Mathew  v.  Brise,  14  Beav.  341 ;  Felly  v.  Baacomhe,  4  Giff.  390. 
See  Pare  v.  Clegg,  29  Beav.  589 ;  30  L.  J.  Ch.  742. 
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guardian  was  in  receipt  of  the  rents  of  land  during  the  Part  iv. 
minority  of  an  infant,  but  had  never  accounted  for  the  ^°' "' 
rents  so  received,  the  personal  representatives  of  the  ward 
were  allowed  to  maintain  a  suit  for  an  account  more  than 
six  years  after  the  ward's  coming  of  age  (1),  though  a 
suit  for  an  account  in  equity  would  in  general  be  barred 
by  the  lapse  of  six  years  in  analogy  to  the  action  at 
Common  Law  (2).  And  where  a  testator  devised  land  to 
his  widow  for  her  life  or  widowhood,  with  remainder  to  his 
four  infant  children,  and  the  widow  married  again,  and 
continued  to  receive  the  rents  of  the  land,  it  was  held 
in  an  action  for  an  account  by  one  of  the  children,  who 
was  over  twenty-one,  that  the  widow's  possession  after  her 
second  marriage  was  as  bailiff  of  the  children,  and  that 
so  long  as  she  received  the  rents,  as  well  after  the  infancy 
of  the  plaintiff  had  ceased  as  before,  she  was  account- 
able (3). 

In  applying  the  general  principle  that  time  does  not  t^^"*  ™"* 
run  between  trustee  and  cestui  qiie  trust,  it  must  always 
be  borne  in  mind  that  a  trust  to  oust  the  operation  of 
the  statute  must  be  an  express  trust  constituted  by  the 
act  of  the  parties,  and  not  a  constructive  trust  arising  by 
implication  of  law  (4).  The  person  to  be  affected  by  the 
trust  must  be  not  merely  a  wrongdoer  in  possession  with- 
out title,  whom  a  Court  of  Equity  would  make  accoxmt- 
able  to  those  entitled  to  the  beneficial  enjoyment,  but  some 
one  in  whom  a  confidence  has  been  reposed,  and  who 
has  thereby  come  into  the  enjoyment  of  property  (5). 
Therefore,  although  it  is  a  rule  of  equity  that  one  who 

(1)  Mathew  V.  Brise,    But  see  now  in  re  Page  (1893),  1  Ch.  305. 

;2)  See  Part  IV.  Oh.  I.  p.  239. 

3)  Wall  T.  Sianwick,  S4:  Gh.  D.  76S. 

k)  See  36  &  37  Vict.  c.  66,  s.  25,  subs.  2. 

^5)  Townshend  v.  Townshend^  1  Bro.  Ch.  C.  550  app. ;  Beckford  v. 
Wade^  17  Ves.  87 ;  Petre  v.  Peire,  1  Drew.  371 ;  see  Salter  v. 
CavanagK  1  B.  &  Wal.  668 ;  Yardley  v.  Holland,  L.  R.  20  Eq.  428 ; 
Sandi  Y.  Thompson,  22  Ch.  D.  614 ;  Churcher  v.  Martin,  42  Ch.  D. 
312;  Patrick  v.  Simpson,  24  Q.  B.  D.  128;  Nugent  v.  Nugent^  15 
L.  R.  Jr.  321 ;  In  re  Rome.    Jacobs  v.  Hind,  61  L.  T.  581. 
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Part  IV.  enters  on  an  infant's  estate  is  to  be  considered  during  the 
'  infant's  minority  as  holding  as  his  guardian  or  bailiff, 
yet,  if  the  infant  more  than  six  years  after  coming  of  age 
brings  an  action  for  an  account,  the  Statute  of  [.Limita- 
tions is  a  bar  to  such  an  action  in  Equity  as  well  as  at 
Common  Law  (1). 

It  is  now  decided  that  a  mortgagee  is  not  a  trustee  of 
his  power  of  sale  for  the  mortgagor;  the  dictum  of 
Stuart,  V.-C,  to  the  contrary  in  Rohertson  v.  Norris  (2) 
has  been  frequently  dissented  from,  and  is  no  longer 
law  (3).  A  mortgagee  of  a  ship  who  sells  under  a  statu- 
tory power  of  sale  is  not  a  trustee  of  the  purchase- 
money,  unless  where  there  is  an  ascertained  surplus  (4). 
But  where  in  a  mortgage  deed  there  is  an  express  trust 
that  the  surplus  shall  be  paid  to  the  mortgagor,  and  the 
mortgaged  property  is  sold  and  there  is  a  surplus,  this 
surplus  is  a  trust  fund  and  the  mortgagee  is  a  trustee  for 
the  mortgagor,  and  the  Statute  of  Limitations  cannot 
be  set  up  as  a  bar  to  a  claim  against  him  (5),  But  where, 
in  the  case  of  such  a  mortgage,  the  mortgagor's  right  to 
redeem  is  extinguished  by  the  possession  of  the  mort- 
gagee for  twelve  years,  the  power  of  sale  and  the 
trusts  of  the  surplus  will  also  be  extinguished  at  the 
same  time  (6) 

By  a  post  nuptial  settlement  in  1814,  which  recited  an 
ante-nuptial  agreement  by  A.  (the  husband)  to  settle  a 
sum  of  £1000  and  to  enter  into  certain  covenants,  and 
that  A.  had  paid  the  said  sum  to  B.  before  the  execution 
of  the  settlement,  B.  covenanted  with  A.  to  hold  the 
said  sum  and  such  further  sum  as  should  be  paid  to  B. 

(1)  Lockey  v.  Lockey^  Prec.  Ch.  518;  Hovenden  v.  Annedeyy  2 
Sch.  &  Lef.  632 ;  Thomas  v.  Thomas,  2  K.  &  J.  79 ;  1  Jur.  N.  S.  1160. 

(2)  1  GiflF.  421. 

(3)  See  Warner  v.  Jacob,  20  Ch.  D.  223 ;  Martinson  v.  (Jlotoes,  21 
Ch.  D.  860 ;  Nash  v.  Eads,  25  Sol.  Jo.  95 ;  Colson  v.  FS/tanw,  58 
L.  J.  Ch.  639. 

(4)  Banner  v.  Berridge,  18  Ch.  D.  254. 

(5)  In  re  Bell.    Lake  v.  BeU,  34  Ch.  D.  462. 

(6)  Chapman  v.  C<yrpe,  41  L.  T.  22. 
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upon  trust  to  invest  the  same  with  the  approbation  of  A.  Part  iv. 
in  certain  securities,  and  to  hold  the  trust  funds  upon  ^"'"' 
trust  for  A.  and  his  wife  for  life,  and  after  their  death  for 
their  children.  A.  covenanted  to  pay  another  sum  of 
£1000  to  B.9  to  be  held  upon  the  same  trusts.  Neither 
of  the  two  sums  of  £1000  was  invested,  nor  was  either 
sum  ever  paid  by  A.  to  B. ;  but  A.  gave  a  bond  to  B.  for 
the  first-mentioned  sum.  A.  died  in  1868.  In  a  suit  for 
the  administration  of  his  estate  the  children  claimed  to 
rank  as  creditors  in  respect  of  the  two  sums  of  £1000 
each.  It  was  held  by  Giffard,  L.J.9  affirming  James, 
V.-C,  on  this  point,  that  the  obligation  with  reference  to 
the  second  sum  of  £1000  was  simply  a  legal  obligation, 
and  that  the  Statute  of  Limitations  applied;  but  as 
regards  the  first-mentioned  sum  of  £1000,  Giffard,  L.J., 
held,  overruling  James,  V.-C,  that  A.  was  a  trustee  of  the 
covenant  and  was  bound  to  see  that  it  was  carriedinto  effect, 
and  that  the  statute  did  not  apply  to  a  claim  against  his 
estate  in  respect  of  the  breach  of  trust  in  not  seeing  that 
the  covenant  was  carried  into  effect  (1).  It  is  sub- 
mitted that  in  the  case  of  a  claim  of  this  kind,  where  the 
breach  of  trust  is  not  fraudulent,  the  trustee  would  now, 
by  virtue  of  the  Trustee  Act,  1888  (2),  be  entitled  to 
the  benefit  of  the  statute. 

If  money  has  been  received  by  a  person  in  the  position  Money  re- 
ef a  confidential  receiver  or  agent,  as  by  a  steward  or  a  ^eoitow, 
barrister's  clerk,  and  has  been  wilfully  misapplied,  no  *p*^'»  *>' 
time  will  protect  such   persons  from  the  liability  to 
account  (3).     The  relation  of    banker  and    customer, 
however,  is    simply  that  of  debtor  and    creditor  (4). 
Where  money   was  delivered  by  a  debtor  to  another 
person  for  the  purpose  of  compounding  certain  of  the 

(1)  Stone  V.  Stone,  L.  R.  5  Ch.  74. 

(2)  61  &  52  Vict.  c.  59. 

(3)  Lord  Harduncke  v.  Vernon,  14  Ves.  604 ;  Teed  v.  Beere,  28 
L.  J.  Ch.  782  ;  5  Jur.  K.  S.  381 ;  and  see  Heath  v.  Henly,  1  Cb.  Gas. 
20. 

(4)  Foley  v.  Hill,  2  H.  L.  28. 
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Part  IV.  debtor  s  liabilities,  and  again  where  money  was  advanced 
'  by  A.  tO'B.  for  the  purposes  of  its  being  invested  for  A/s 
benefit,  in  both  these  cases  it  was  held  that  the  money 
was  received  on  an  express  trust  and  that  the  Statute  of 
Limitations  was  no  answer  to  a  bill  filed  for  an  account  (1). 
Where  a  testator  bequeathed  a  sum  of  money  to  his 
executor  on  certain  trusts,  and  the  executor  severed  the 
legacy  from  the  general  personal  estate,  it  was  held 
that  he  became  a  trustee  of  the  fund  immediately 
it  was  so  severed,  and  that  the  right  to  recover  the 
legacy  was  not  barred  by  the  40th  section  of  3  &  4 
Wm.  IV.  c.  27  (2). 

Although,  in  equity  as  in  law,  a  claim  against  an  ex- 
ecutor personally  founded  on  a  devastavit  is  within  the 
statute  of  James  (3),  yet,  in  equity  as  in  law,  when  the 
executor  is  sued  as  executor  for  a  liability  of  the  testator, 
he  cannot  set  up  a  devastavit  as  a  defence  so  as  to  avail 
himself  of  the  statute.  Thus  in  an  action  for  the  adminis- 
tration of  an  estate,  payments  by  the  executor  to  the 
beneficiaries  under  the  will  in  preference  to  the  creditors 
will  not  be  allowed  the  executor  in  his  accounts  in 
discharge  of  his  liability.  The  executor  cannot  in  respect 
of  payments  made  more  than  six  years  before  the  action 
set  up  as  a  defence  that  such  payments  were  acts  amount- 
ing to  a  devastavit,  and  that  no  claim  in  respect  of  them  can 
be  made  after  the  expiration  of  more  than  six  years  (4). 

A  statutoi'y  exception  in  favour  of  trustees,  giving 
them  in  certain  cases  the  benefit  of  the  Statutes  of  Limita- 
tions, is  to  be  found  in  the  8th  section  of  the  Trustee  Act, 
1888  (5),  the  provisions  of  which  will  be  discussed 
hereafter  (6). 


(1)  Sheldon  v.    Wddman,  1  Ch.  Ca.  26;  James  v.  Holmes,  31 
L.  J.  Ch.  567 ;  10  W.  R.  634.    See  cases,  arUe  Part  I.  Ch.  I.  p.  10. 
'2)  PhilUpo  V.  Munnings,  2  M.  &  C.  309 ;  see  also  Part.  IIL  Ch.  L 
^3)  In  re  Gale.    Blake  v.  Gale,  22  Ch.  D.  820. 

In  re  Maraden.    Botuden  v.  Layland,  26  Ch.  D.  783 ;  In  re 
Hyatt,    Bowles  v.  HyaU,  38  Ch.  D.  609. 
51  &  52  Vict.  c.  69. 
See  posty  p.  259  et  seq. 
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Questiops  frequently  arise  as  to  how  far  the  rights  of  Part  iV. 
persons  beneficially  entitled  to  clioses  in  action  are  affected  ^fl^' 
by  the  Statutes  of  Limitations,  and  whether,  when  the  -^.re  cestuis 
right  of  their  trustees  to  sue  at  law  is  barred,  they  are  barred  barred  at 
also.  The  solution  of  these  questions  seems  to  depend  ^^"Je^y™® 
on  whether,  apart  from  the  operation  of  the  statutes,  the  trustees? 
persons  beneficially  interested;  have  a  direct  remedy  in 
equity  against  the  person  liable  to  pay  or  are  merely 
entitled  to  the  benefit  of  the  legal  remedy  of  the  trustees. 
Where  a  settlor  covenants  to  pay,  or  gives  a  bond  for 
money  to  trustees  to  be  held  on  certain  trusts,  it  is  clear  (1), 
though  Wood,  V.-C,  at  one  time  expressed  a  contrary 
opinion  (2),  that  the  cestuis  que  trustent  have  a  direct 
equitable  remedy  against  the  settlor  besides  their  right 
to  the  benefit  of  an  action  on  the  covenant  by  their 
trustees.  It  would  seem  also  to  be  settled  that  if  trust 
moneys  be  improperly  advanced  to  a  cestui  que  trust 
under  a  power  in  a  settlement  (3),  or  advanced  to  and 
knowingly  received  by  a  person  in  such  a  way  as  to  be  a 
breach  of  trust  (4),  the  person  to  whom  the  trust  moneys 
are  so  advanced  is  not  only  liable  as  an  ordinary  debtor 
at  law,  but  becomes  a  debtor  clothed  with  such  a 
fiduciary  character  as  to  render  himself  liable  in  equity 
to  be  sued  for  the  recovery  of  the  moneys  by  the  persons 
beneficially  entitled.  In  like  manner,  where  trustees 
paid  by  mistake  to  one  of  the  cestuis  que  trustent  a  larger 
share  of  the  trust  funds  than  he  was  entitled  to  under 
the  trusts,  he  was  held  liable  at  the  suit  of  other  cestuis 
que  trustent  to  refund  the  sum  paid  to  him  in  excess, 
although  the  trustees  could  recover  it  by  an  action  at 
law  (5).    So  also  it  would  seem  that  if  a  person,  who  is 

1)  Burrotoes  v.  Gore,  6  H.  L.  907  ;  4  Jur.  N.  S.  1245. 

2)  Spickemell  v.  Hotham,  Kay,  675. 
^3)  CoxvoeU  V.  Franklinskif  11  L.  T.  N.  S.  153 ;  Jenner  v.  Akermanf 

10  Jur.  N.  S.  465 ;  and  see  Sipickemell  v.  Hotham^  Kay,  676. 

(4)  Ernest  v.  CroysdiU,  2  De  G.  F.  &  J.  175, 198 ;  and  see  Spicker- 
neU  V.  Hotham,  Kay,  676. 

(6)  Harru  v.  Earns  (No.  2),  29  Beav.  110. 
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Pabt  IV.  under  a  legal  obligation  to  pay  moneys  which  he  knows  to 
"^^  be  trust  moneys,  deals  with  them  in  such  a  way  that  the 
cestuia  que  trastent  cannot  have  the  benefit  of  them,  he 
will  by  such  dealing  render  himself  liable  to  be  sued  in 
equity  (1).  Thus,  although  the  remedy  of  a  customer 
against  a  banker  for  money  deposited  is  by  action  at  law 
only  (2),  still,  where  a  sum  of  money  was  standing  to  the 
credit  of  trustees  in  the  books  of  bankers,  who  had  notice 
of  the  trust,  and  the  bankers  by  an  arrangement  made  at 
their  own  suggestion  with  the  husband  of  the  tenant  for 
life  of  the  trust  fund  transferred  part  of  it  to  his  account 
and  thereby  obtained  payment  of  a  debt  due  from  him  to 
the  bank,  it  was  held  that  the  bankers  were  liable  in 
equity  to  replace  the  money  (3). 

It  seems  clear  from  all  the  cases  that  have  been 
decided  on  this  subject  that  the  only  ground  on  which 
cestuis  que  trustent  are  allowed  a  direct  remedy  against  a 
person  who  is  under  a  legal  obligation  to  pay  trust  money 
is  either  that  such  person  is  a  party  to  the  trust,  or  privy 
to  a  breach  of  trust.  Therefore,  where  neither  of  these 
grounds  exists,  the  only  remedy  of  the  cestuis  que  inistent 
against  such  person  is  by  action  brought  in  the  name  of 
the  trustees ;  and  when  the  right  of  the  trustees  to  bring 
such  an  action  is  barred  by  statute,  the  cestuis  que 
trustent  are  necessarily  without  remedy  against  such 
person,  whatever  their  remedy  may  be  against  the 
trustees  themselves.  Although,  however,  it  is  clear  that 
in  some  cases  persons  beneficially  entitled  to  choses  in 
action  have  a  direct  remedy  in  equity  against  the  debtor, 
it  does  not  follow  that  the  Statutes  of  Limitations  have  no 
application  in  such  cases.  This  would  depend  on  the 
further  question  whether  the  relation  between  the  cestui 
que  trust  and  the  debtor  is  such  as  merely  to  give  the  latter 

» 

(1)  See  judgment  of  Lord  Weusleydale  in  Barrotves  v.  Oore^  6  H.  L« 
967  ;  4  Jur.  N.  S.  1256 ;  and  see  Cressuxll  v.  Deivell,  4  Gii3f.  460. 

(2)  Foley  v.  Hill,  2  H.  L.  28. 

(3)  Bridgman  v.  Qilly  24  Beav.  302. 
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a  remedy  analogous  to  some  legal  remedy,  or  whether  it    Part  iv. 
is  of  such  a  fiduciary  nature  as  to  exclude  the  operation         ' 
of  the  statute  altogether. 

In  the  case  of  a  settlor  covenanting  to  pay  money  CoTenaat 
upon  trusts,  although  Chelmsford,  L.C.  (1),  and  Lord  ^  '*"^•• 
Cranworth  (2)  were  of  opinion  that  the  statute  had  no 
application,  Lord  St.  Leonards  was  strongly  of  opinion 
the  other  way  (3),  and  to  this  extent  Lord  Wensleydale 
(4)  certainly  agreed  with  him.  As  in  such  cases  there 
never  has  been  an  existing  trust  fund  on  which  the  trusts 
could  be  impressed  (5),  the  equitable  right  is  founded  on 
the  principle  that  the  settlement  is  regarded  in  equity 
as  a  contract  entered  into  between  the  settlor  on  the  one 
side  and  all  persons  claiming  under  the  settlement  on 
the  other,  and  is  nothing  more  than  an  equitable  right 
to  recover  the  money  analogous  to  the  right  of  the 
trustees  to  sue  for  it  at  law.  In  the  case  of  Stane  v.  Stone 
(6),  where  the  children  of  the  settlor  who  were  entitled 
in  remainder  after  his  death  brought  in  a  claim  in 
the  administration  of  his  estate  for  a  sum  of  money 
which  the  settlor  had  covenanted  to  pay  to  a  trustee, 
Giffard,  L.J.,  affirming  James,  V.-C,  on  this  point, 
held  that  the  obligation  on  the  part  of  the  settlor 
was  a  purely  legal  one,  and  that  the  statute  was  a  bar 
to  the  claim.  In  this  case  it  seems  to  have  been 
assumed  without  argument  that  the  remedy  of  the 
cestui  que  trust  was  barred  at  the  same  time  as  that  of 
the  trustee  (7). 

Where  the  equitable  liability  is  founded  solely  on  the 
person  charged  being  privy  to  a  breach  of  trust,  he 
might  perhaps  be  thought  to  fall  rather  within  the  class 

(1)  Burrotoea  v.  Oore,  6  H.  L.  940 ;  4  Jur.  N.  S.  1250. 

(2)  Ih,  6  H.  L.  945  ;  4  Jiir.  N.  S.  1251. 
;3)  Burrowes  v.  Gore,  6  H.  L.  950 ;  4  Jur.  N.  S.  1252. 
4^  it.  6  H.  L.  965 ;  4  Jur.  N.  S.  1255. 
,5)  See  Spickemell  v.  Hotham,  Kay,  675 ;  and  l^one  v.  Stone,  L.  K. 

5  Ch.  74. 

L.  R.  5  Ch.  74. 

See  The  Trustee  Ac^  1888  (51  &  52  Vict.  c.  59),  8.  8,  subs.  1  (5). 


(6) 
(7) 
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Part  IV*  of  constmctive  trustees  who  are  not  excluded  from  the 
°'"*  benefit  of  the  statute  than  within  that  of  express  trustees 
who  cannot  avail  themselves  of  it.  In  some  of  the  cases 
referred  to  above  the  point  was  not  material,  as  it 
appeared  that  the  cestuis  que  trustent  themselves,  owing 
to  infancy  or  other  circumstances,  would  not  have  been 
barred  even  if  the  statute  could  have  been  set  up  against 
them.  However,  it  seems  to  have  been  considered  in  all 
these  cases,  except  that  of  a  settlor  covenanting  to  pay 
upon  trusts,  that  the  statute  had  no  application.  In 
Bridgman  v.  Gill  (1),  above  referred  to,  it  was  held 
by  Bomilly,  M.K.,  that,  as  the  cestuia  que  trustent  could 
sue  in  equity,  not  only  could  the  trustees  do  so,  as 
representing  their  cestuis  que  trustent^  but  that  the 
statute  was  also  inapplicable  as  against  the  trustees ;  but 
it  is  by  no  means  clear  that  this  would  have  been  held  in 
all  the  cases  referred  to.  However,  Wood,  V.-C,  appears 
to  have  acted  on  the  same  principle  in  Spiekernell  v. 
notham  (2),  when  the  question  arose  on  a  claim  brought 
in  by  the  trustees  in  a  suit  for  the  administration  of  the 
estate  of  the  persons  to  whom  they  had  advanced  the 
money. 
Trust  fund  With  regard  to  these  questions,  which  frequently  occur 
tenant  for  where  trust  moneys  axe  advanced  to  a  tenant  for  life  of 
iif«-  the  fund,  another  consideration  sometimes  arises,  namely, 

whether,  as  the  tenant  for  life  is  the  person  to  pay  the 
interest  to  the  trustees  and  to  receive  it  back  from  tlxem, 
the  statute  can  possibly  begin  to  run  during  his  life,  as 
there  is  the  same  hand  to  pay  and  to  receive  interest.  It 
seems  settled  that  in  equity  time  will  not  run  in  such  a 
case  (3)  except  where  there  has  never  been  a  trust  fund 
actually  in  existence ;  as,  for  instance,  where  the  person 
entitled  as  tenant  for  life  had  as  settlor  covenanted  to 

1)  24  Beav.  302. 

2)  Kay,  676. 
:3)  Mills  V.  Borthvnck,  35  L.  J.  Ch.  31 ;  11  Jur.  N.  S.  658 ;  and 

see  Jenner  v.  Akerman^  10  Jur.  N.  S.  465 ;  Topham  v.  Booths  35 
Ch.  D.  607. 
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pay  the  money  and  had  never  done  so  (1).  This  Part  iv» 
question,  as  was  mentioned  above  (2),  seems  to  depend  ' 
on  whether  the  whole  transaction  amounts  to  a  con- 
structive payment  of  interest.  It  is  believed  that  the 
question  has  never  been  raised  at  law,  but  it  is  clear  from 
the  cases  that  the  principle  is  applicable  when  the  claim 
is  brought  in  by  the  trustees  themselves  in  an  adminis- 
tration action. 

If  a  trustee  has  been  ffuilty  of  a  breach  of  trust  as  to  Liability  of 

trontcc'a 

which  no  protection  is  afforded  by  the  Trustee  Act,  1888,  estate. 
the  statute  will  not  run  even  after  his  death  against  the 
claim  of  the  cestui  que  trust  on  the  trustee's  estate  (3). 
The  contrary  was  formerly  held  in  Ireland  (4),  but  the 
decisions  to  that  effect  have  been  overruled  (5). 

It  remains  to  be  seen  how  the  creation  of  a  trust  for  the 
payment  of  debts  affects  the  operation  of  the  statutes  on 
claims  already  in  existence.    It  is  not  every  transfer  of  ConTey- 
property  to  trustees  for  payment  of  debts  which  invests  ^^^*^ 
the  creditors  with  the  character  of  cestvds  que  irustent.  pay  debts. 
Such  a  transfer  by  a  debtor  in  his  life-time,  without  the 
concurrence  of  the  creditors,  gives  them  no  right  to 
enforce  the  execution  of  the  trusts,  but  operates  merely 
as  a  direction  to  the  trustees,  pointing  out  the  way  in 
which  they  are  to  apply  the  property  vested  in  them  for 
the  benefit  of  the  debtor  who  alone  stands  towards  them 
in  the  relation  of  cestui  que  trust  (6).    Therefore  a  trans- 

1)  Spickemdl  v.  Eotham,  Kay,  673. 

^2)  Part  L  Ch.  V.  p.  115. 

^3)  Ohee  v.  Bishop,  1  De  G.  F.  &  J.  137 ;  St<yn/  v.  Gape,  2  Jur. 
N.  S.  706 ;  Coxwell  v.  Franklinski,  11  L.  T.  N.  S.  154 ;  Woodhmise  v. 
Woodhwue,  L.  R.  8  Eq.  514 ;  BHttUhanh  v.  Goodwin,  L.  R.  5  Eq. 
545;  In  re  Burge,  Gillard  v.  Ixiturenson,  57  L.  T.  364;  In  re 
Blake;  Blake  v.  Bowery  60  L.  T.  ti63. 

(4)  Dunne  v.  Doran^  13  Ir.  Eq.  R.  545 ;  Brereton  v.  Eutchinsony 
3  Ir.  Ch.  R.  361 ;  Newport  v.  Bryan^  5  Ir.  Ch.  R.  119. 

(5)  See  Carroll  v.  Eargrave^  5  Ir.  Rep.  Eq.  548 ;  Smith  v.  Cork 
and  Bandon  Railway  Co.  5  Ir.  Rep.  Eq.  76. 

(6)  Garrard  v.  Lauderdale^  3  Sim.  1;  2  Russ.  &  My.  451; 
Eenriouea  v.  Beneutan,  20  W.  R.  351 ;  In  re  Sander^  Trusts,  47 
L.  J.  Ch.  667 ;  Johns  v.  James,  8  Ch.  D.  744.  See  1  White  &  Tudor, 
L.  C.  6th  ed.  303. 
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Part  IV.  action  of  this  sort  can  have  no  effect  in  saving  a  debt 
CH^.  fj.Qm  ^Q  operation  of  the  statute.  But  the  principle  of 
Garrard  v.  Lauderdale  (1),  just  referred  to,  does  not  apply 
when  the  trusts  declared  by  the  deed  are  to  take  effect 
only  after  the  death  of  the  settlor ;  in  such  a  case  the 
persons  in  whose  favour  the  trusts  are  declared  are  cestuis 
que  trustent  (2).  And  when  the  creditors  are  parties  to  the 
assignment,  or  it  is  communicated  to  them,  the  relation 
of  trustee  and  cestui  que  trust  is  constituted  between  the 
assignees  in  trust  and  every  one  of  the  creditors  (3) ; 
and,  so  long  as  the  property  remains  in  the  hands  of  the 
assignees,  the  right  of  any  creditor  to  an  account  of  the 
property  and  to  payment  out  of  it  was,  before  37  &  38 
Vict.  c.  57,  not  barred  by  lapse  of  time  (4).  But  now,  by 
virtue  of  sect.  10  of  that  statute,  where  any  sum  of  money 
is  charged  upon  or  payable  out  of  real  estate  and  secured 
by  an  express  trust,  the  statute  will  run  as  if  there  were 
no  such  trust.  This  section  has  no  application  to  trusts 
for  the  payment  of  debts  out  of  personal  estate ;  and  as 
regards  such  trusts  the  statute  will  not  run. 

When  an  assignment  of  property  is  made  so  as  to  raise 
a  trust  in  favour  of  creditors  in  general,  a  debt  barred  at 
the  date  of  the  assignment  would  not  be  revived  unless 
there  was  something  in  the  assignment  sufficient  to 
operate  as  an  acknowledgment  of  the  debt  to  the  creditor 
or  a  direction  to  the  trustees  to  include  that  debt  among 
those  to  be  paid.  A  trust  to  pay  debts  in  general  with- 
out such  acknowledgment  or  direction  would  probably 
be  held  to  be  a  trust  to  pay  only  such  debts  as  the 
debtor  was  legally  bound  to  pay.     But  as  a  debtor  may 

(1)  Garrard  v.  Lauderdale,  3  Sim.  1 ;  2  Russ.  &  My.  451 ;  Hen- 
riques  v.  Bensusan^  20  W.  K.  351 ;  in  re  Sanders*  Trusts,  47  L.  J. 
Ch.  667  ;  Johns  v.  James,  8  Ch.  D.  744.  See  1  White  &  Tudor,  L.  C. 
6th  ed.  303. 

(2)  In  re  Fitzgerald's  Settlement.  Fitzgerald  v.  White,  37  Ch.  D. 
18.    See  Synnot  v.  Simpson,  5  H.  L.  G.  141. 

(3)  Acton  V.  Woodgate,  2  M.  &  K.  492 ;  1  White  &  Tudor,  L.  C. 
6th  ed.  305. 

(4)  Pare  v.  Clegg,  29  Beav.  589 ;  30  L.  J.  Ch.  743. 
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waive  the  benefit  of  the  statute  against  himself,  he  can    Part  IV. 
of  course  include  in  a  trust  for  payment  of  his  debts  any      ^"'  ^^' 
debts  which  he  is  morally  bound  to  pay,  though  the  time 
for  enforcing  them  may  have  elapsed  (1). 

A  trust  in  a  will  for  the  payment  of  the  testator's  '^""J.*'* 
debts  in  general  will  not  revive  a  debt  upon  which  the  payment  of 
Statute  of  Limitations  has  taken  effect  at  the  time  of  the  ^^^^ 
testator's  death  (2).  Nor  will  a  trust  of  personal  estate 
declared  by  will  have  the  effect  of  preventing  the 
statute  from  being  set  up  as  a  defence  even  as  to  debts 
upon  which  the  statute  had  not  taken  effect  in  the 
testator's  lifetime,  as  the  executors  are  by  law  trustees  of 
the  personal  estate  for  the  creditors,  and  the  provisions 
of  the  will  do  not  add  anything  to  their  legal  liability. 
And  the  case  is  not  altered  by  the  fact  that  the  testator 
believed  the  personal  estate  of  which  the  trust  is  declared 
to  be  realty  and  devised  it  as  such  (3).  But  a  provision 
by  a  testator  for  payment  of  his  debts  out  of  his  realty 
includes  all  debts  recoverable  at  his  death,  and  therefore 
as  to  debts  not  then  barred  the  statute  ceases  to  run  (4). 
Before  the  statute  37  &  38  Vict.  c.  57,  if  the  provision  was 
merely  by  a  charge  without  any  fiduciary  relation  being 
established  between  the  devisee  and  the  creditors,  a  new 
right  accrued  at  the  time  of  the  testator's  death,  against 
which  time  immediately  began  to  run  under  the  40th 
section  of  3  &  4  Wm.  IV.  c.  ^57,  but  if  a  trust  was  created 
for  the  payment  of  debts,  the  statute  did  not  run  at  all 
as  between  the  creditors  and  the  devisee  in  trust  (5). 
But  since  37  &  38  Vict.  c.  57,  it  is  now  immaterial  whether 
the  provision  is  by  a  charge  or  by  a  trust,  as  by  virtue 


ii 


1)  See  Scott  v.  Jones,  4  CI.  &  F.  391. 

J2)  Burke  v.  Jones,  2  Yes.  &  B.  275;  see  O'Connor  v.  Iladam^  6 
H.  L.  C.  170,  178. 

(3)  Scott  V.  J(men,  4  CI.  &  F.  382;  in  re  Eephurn,  ex  parte 
Smith,  14  Q.  B.  D.  394. 

(4)  Fergus  v.  Qore,  1  Scb.  &  Lef.  107 ;  Hargreaves  v.  Miehell,  6 
Mad.  326;  Hughes  v.  Wynne,  T.  &  R.  307  ;  and  see  O'Connor  v. 
HasUm,  5  H.  L.  C.  170. 

(o)  See  below,  Part  V.  Ch.  XIX. 
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ClI.  II. 


Part  IV.  not  deprive  any  executor  or  administrator  of  any  right  or 
defence  to  which  he  is  entitled  under  any  existing 
Statute  of  Limitations." 

Sub-sect.  1  (a)  has  not  interfered  with  the  principle  laid 
down  in  Blair  v.  Bromley  (1),  that  where  funds  are  paid 
to  a  firm  for  the  purposes  of  investment  and  are  fraudu- 
lently dealt  with,  and  a  misrepresentation  is  made  by 
one  of  several  partners  which  prevents  the  discovery  of  the 
fraud,  the  parties  whose  interest  is  affected  by  the  mis- 
representation have  a  right  to  be  placed  in  the  same 
situation  as  if  the  facts  represented  were  true,  and  time 
will  not  run  against  them  till  the  discovery  of  the  fraud 
which  has  been  concealed  by  the  misrepresentations  (2). 
An  action  against  a  trustee  for  a  declaration  that  the 
trustee  is  liable  to  make  good  a  loss  from  not  realising 
residuary    personal    estate    and    for    payment    of   the 
plaintiff's  share  into  Court  is  an  action  within  sub-sect.  1 
(6)  of  sect  8  of  the  Trustee  Act,  1888,  and  such  an  action 
is  not  maintainable  after  the  expiration  of  six  years  from 
the  alleged  breach  of  trust  (3).      So  is  an  action  against 
a  trustee  to  compel  him  to  make  good  losses  arising  from 
investments  negligently  made  (4).     Time  runs  in  such  a 
case  from  the  date  of  the  negligence,  and  not  from  the 
time  when  the  loss  occurred  to  ihe  cestui  que  trust  (5). 
The  exception  in  sub-sect.  1,  referring  to  trust  property 
"  received  by  the  trustee  and  converted  to  his  use,"  does 
not  apply  to  a  case  where   trust   funds   advanced   on 
mortgage  are  with  the  concurrence  of  the  mortgagor 
applied  in  payment  of  a  debt  previously  charged  on  the 
mortgaged  property  in  favour  of  a  firm  of  which  the 
trustee  is  a  partner  (6). 

(1)  2  Phillips,  354  ;  5  Hare,  542.    See  ante.  Part  I.  Ch.  II. 

(2^  Moore  v.  Knight  (1891),  1  Ch.  547. 

(3;  In  re  Swain,    Swain  v.  Bringtman  (1891),  3  Ch.  233.    See  In 


re  Page.    Jones  v.  Morgan,  1893,  1  Cli.  304. 

(4)  In  re  Bowden,    Andrew  v.  Cooper,  46  Ch.  D.  444. 

(5)  In  re  Somereet.    Somerset  v.  Foulet,  W.  N.  1893,  p.  66 ;  37  Sol. 
Jo.  424. 

(6)  In  re  Oumey.    Mason  v.  Mercer  (1893),  1  Ch.  590. 
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Courts  of  Equity  were  always  active  in  giving  relief  Part  iv. 
against  fraud.  In  cases  of  fraud,  where  a  precise  limita-  ^.!!li!' 
tion  of  time  is  not  provided  by  statute,  it  is  impossible  Praud. 
to  define  when  the  person  applying  for  relief  would  be 
held  to  be  too  late  (1).  And  even  in  cases  within  the 
Statutes  of  Limitations  the  right  of  a  person  to  upset  a 
transaction  on  the  ground  of  fraud  or  undue  influence 
will  not  be  barred,  while  he  remains  ignorant  of  the  fraud 
or  the  undue  influence  continues  (2).  And  if  relief  is 
sought  against  a  wrong  which  has  been  kept  concealed  by 
the  fraud  of  the  wrongdoer,  the  Courts  have  never  con- 
sidered themselves  prevented  from  giving  redress  by  the 
lapse  of  the  statutory  period  which  would  in  other  cases 
have  been  a  bar  to  the  suit.  As  fraud  in  its  nature  is  a 
secret  thing,  and  the  injured  party  is  by  the  imposition 
practised  upon  him  prevented  from  discovering  and 
prosecuting  his  rights,  such  cases  do  not  in  the  con- 
templation of  equity  come  within  the  principle  of  the 
statute. 

In  order  to  constitute  a  case  of  fraud,  which  in  con-  What  fraud 
templation  of  equity  takes  a  case  out  of  the  Statutes  of  Ivom^the 
Limitations,  it  is  not  suflScient  that  there  should  be  »totutei. 
merely  a  tortious  act  unknown  to  the  injured  party,  or 
enjoyment  of  property  without  title  while  the  rightful 
owner  is  ignorant  of  his  claims ;  there  must  be  some  abuse 
of  a  confidential  position,  some  intentional  imposition,  or 
some  deliberate  concealment  of  facts  (3).     The  mere 
taking  coal  tortiously  from  another  person's  mine  is  not 
fraud  so  as  to  entitle  the  plaintiff  to  an  account  more 
than  six  years  afterwards;  but  if  the  coal   be  taken 
intentionally,  and  steps  be  taken  to  prevent  the  plaintiff 
from  discovering  the  wrong,  this  is  a  fraud  which  will 


(1)  Morse  v.  Boyal,  12  Ves.  355,  374. 

(2)  Bodie  V.  O'Brien,  1  Ball  &  Beat.  330  ;  Blennerhamtt  v.  Day, 
2  Ball  &  Beat.  104 ;  Hatch  v.  Hatch,  9  Ves.  292. 

(3)  Dean  v.  Thivaite,  21  Beav.  621 ;  see  Lewellin  v.  Macktoorth,  2 
Eq.  Ca.  Ab.  579. 
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Part  IV.  take  away  the  defendant's  right  to  plead  the  statute  (1). 
^^"*  Where  a  testator  having  a  sum  owing  to  him  from  G. 
made  a  specific  bequest  of  the  debt  to  K.  on  certain 
trusts,  and  after  the  testator's  death  B.  set  off  the  amount 
against  a  private  debt  due  from  himself  to  G.  who  had 
notice  of  the  trusts,  it  was  held  that  this  was  a  fraudulent 
abstraction  of  the  trust  property  by  B.  and  a  fraudulent 
receipt  and  appropriation  of  it  by  G.  for  his  own  personal 
benefit ;  relief  against  such  a  transaction  being  given  on 
''  the  ground  of  fraud,  the  remedy  was  not  taken  away  by 
lapse  of  time,  and  G.,  the  debtor,  was  ordered  after  the 
lapse  of  more  than  twenty  years  to  refund  the  amount  of 
the  debt  to  the  persons  beneficially  entitled  (2).  Where 
a  guardian  and  devisee  in  trust  obtained  a  conveyance  at 
an  undervalue  from  his  wards  as  soon  as  thev  came  of 
age  (3),  and  where  a  reversionary  grant  at  an  undervalue 
was  obtained  from  an  expectant  heir  in  distressed  cir- 
cumstances by  an  attorney  who  had  full  knowledge  of  the 
value  of  the  estate,  and  had  great  influence  over  the 
grantor  (4) ;  these  were  held  fraudulent  transactions 
against  which  the  Court  would  grant  relief  after  more 
than  twenty  years. 

The  improper  exercise  of  a  power  of  sale  contained  in 
a  mortgage-deed,  not  for  the  purpose  of  obtaining  pay- 
ment of  the  debt,  but  in  order  indirectly  to  get  the 
property  into  the  hands  of  the  mortgagee,  is  a  fraudulent 
act  which  will  not  be  protected  from  impeachment  by 
lapse  of  time  (5). 

Where  there  has  been  fraud  in  the  settlement  of 

(1)  Dean  v.  TiiwaUty  21  Beav.  621 ;  Ecclesiastical  Commissioners 
for  England  v.  North-Eastern  Railway  Co.  4  Ch.  D.  845 ;  Trotter  v. 
Madean^  13  Ch.  D.  674 ;  Dawes  v.  Bagnall,  23  W.  B.  690. 

(2)  Bol/e  V.  Gregory,  11  Jur.  N.  8.  98 ;  34  L.  J.  Ch.  274. 

(3)  Alden  v.  Gregory,  2  Eden,  280;  Hatch  v.  Hatch,  9  Ves.  292. 

(4)  Roche  V.  O'Brien,  1  Ball  &  B.  330 :  see  Charter  v.  Trevdyan, 
II  C.  &  F.  714 ;  and  Qresley  v.  Mousley,  1  Giff.  450. 

(5)  Robertson  v.  Norris,  1  Giff.  421 ;  4  Jur.  N.  S.  155,  443. 
PooUy's  Trustee  v.  Whetham,  33  Ch.  D.  123 ;  Farrar  v.  Farrar,  40 
Ch.  D.  409. 
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accounts,  it  is  said  that  the  Court  will  not  only  give    part  i v. 
leave  to  surcharge  and  falsify,  but,  if  it  be  necessary  for      ^"'  "' 
the  protection  of  the  party  imposed  upon,  will  decree 
that  the  whole  accounts  be  reopened,  notwithstanding 
the  lapse  of  any  number  of  years  (1). 

Not  only  will  fraud  induce  a  Court  of  Equity  to  dis-  F™ud  is  a 
regard  lapse  of  time  as  affecting  a  remedy  which  a  party  equitable 
has  in  equity,  but  it  is  in  itself  a  ground  for  equitable  {j^J^®****^' 
relief  even  in  a  case  where  a  plaintiff  has  a  direct  remedy 
at  law  (2). 

As,  however,  the  concealment  of  the  fraud  is  the 
ground  for  excepting  such  cases  from  the  operation  of  • 
the  statute,  the  exception  ceases  to  hold  when  the  facts 
have  been  once  discovered ;  time  begins  to  run  from  the 
date  of  such  discovery  as  from  the  accrual  of  a  new  right, 
and  if  the  party  entitled  to  relief  then  suffers  the 
prescribed  period  to  elapse  without  pursuing  his  remedy, 
his  right  to  redress  is  entirely  barred  (3).  And  there- 
fore, in  proceedings  impeaching  accounts  on  the  ground 
of  fraud,  when  the  settlement  is  more  than  six  years  old, 
it  must  be  charged  that  the  fraud  was  discovered  within 
six  years  of  the  commencement  of  the  proceedings  (4). 

In  some  cases,  even  where  the  period  of  limitation  has  Laches 
not  elapsed  since  the  discovery  of  the  fraud,  equity  will 
refuse  relief  on  the  ground  of  laches,  if  the  person 
seeking  relief  has  not  come  into  court  with  reasonable 
speed  after  the  facts  have  been  brought  to  his  knowledge, 
especially  if  by  his  supineness  the  position  of  other 
persons  has  become  changed.  If  a  person  being  aware 
of   his  rights  sits  still  without    asserting    them,  and 

(1)  Vernon  v.  Vatvdrtfy  2  Atk.  119 ;  AU/rey  v.  AU/rey,  1  Mac.  &  G. 
87. 

(2)  Blair  v.  Brtmley,  5  Hare,  542,  2  Phillips,  354. 

(3)  South  Sea  Company  v.  Wymondsell,  3  P.  Wms.  143 ;  MedlicoU 
V.  CrDondy  1  Ball  &  Beat.  156 ;  Marquis  of  Clanricarde  v.  Henning, 
30  Beav.  175 ;  and  see  Beaden  v.  King,  9  Hare,  499, 532 ;  Metropolitan 
Bank  v.  Heiron^  5  Exch.  D.  319 ;  In  Be  Fitzroy  Bessemer  Steel  Co. 
50  L.  T.  144. 

(4)  SoiUh  Sea  Company  v.  Wymondsell,  uhi  supra. 
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escence. 
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Part  IV.  permits  other  persons  to  acquire  interests  in  and  consider 
^'"'  themselves  as  the  owners  of  property  to  which  he  does 
not  assert  his  claim,  every  presumption  will  be  made 
against  his  right  (1).  Even  in  cases  of  gross  fraud,  it 
has  been  said  that  the  Court  does  not  do  justice  by 
decreeing  an  account  after  considerable  length  of  time 
against  executors,  legatees,  and  innocent  persons  claiming 
under  the  fraudulent  party  (2).  But  it  is  only  when  a 
person  is  seeking  equitable  relief  that  delay  is  a  bar 
to  his  claims  (3)  ;  when  the  plaintiff  is  seeking  to  en- 
force a  legal  right,  no  amount  of  delay  short  of  the 
statutory  period  of  limitation  will  be  an  objection  to 
his  claim  (4). 

It  is  a  general  rule  that  Courts  of  Equity  will  not 
assist  a  person  who  sleeps  upon  his  rights  and  neglects 
to  enforce  them  within  a  reasonable  time  (5).  Where 
fraud  is  charged,  lapse  of  time,  or  delay  on  the  part  of 
the  person  complaining  is  in  itself  some  evidence  that 
the  transaction  was  understood  by  the  parties  at  the  time 
and  was  not  fraudulent,  and  makes  it  incumbent  on  the 
Court  to  weigh  all  the  circumstances  of  the  case,  and  to 
consider  what  evidence  there  may  have  been  in  favour 
of  the  honesty  of  the  transaction  which  from  lapse  of  time 
may  be  lost  (6). 

(1)  Byrne  v.  Frere,  2  Moll.  167;  Pickering  v.  Siam/ordj  2  Ves. 
272,  280;  Champion  v.  i?t^/6y,  1  Russ.  &  M.  639;  Baker  v. 
Bead,  18  Beav.  398 ;  Boberts  v.  Tumtall,  4  Hare,  267 ;  Suffering  v. 
Farl  of  Balrurras,  3  De  G.  &  Sm.  736 ;  and  see  Harcourt  v.  White, 
28  Beav.  303 ;  Sleeman  v.  Wilson,  26  L.  T.  N.  S.  408. 

(2)  Hercy  v.  Dinwoody,  2  Ves.  87,  92.  But  see  Charter  v. 
Trevdyan,  11  C.  &  F.  740. 

(S)  Blake  v.  Oale,  31  Ch.  D.  196. 

(4)  In  re  Maddever,  Three  Towns  Banking  Company  v.  Maddever, 
27  Ch.  D.  523.     In  re  Baker,     Collins  v.  Bhodes,  20  Ch.  D.  230. 

(5)  Story  on  Equity,  r.  1520.  Cholmondeley  v.  Clinton,  2  J.  &  W. 
141;  and  see  Harcourt  v.  White,  28  Beav.  303,  310;  SmaUoombes 
Case,  L.  R.  3  Eq.  769 ;  L.  R.  3  H.  \u  249 ;  Allcard  v.  Skinner, 
36  Ch.  D.  146 ;  Turner  v.  Collins,  L.  R.  7  Ch.  329 ;  Carey  v.  Cuthbert, 
7  Ir.  R.  Eq.  642 ;  9  Ir.  R.  Eq.  330. 

(6)  Charter  v.  Trevelyan,  11  CI.  &  P.  714,  740 ;  see  Hatch  v.  Hatch, 
9  Ves.  297;  Morse  v.  Boyal,  12  Vts.  374;  Sihbering  v.  Earl  of 
Balcarras,  3  De  G.  &  Sm.  736. 
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It  is  impossible  to  lay  down  any  rule  as  to  the  amount  Part  iv. 
of  laches  or  acquiescence  which  will  preclude  a  person  ^°'  '^' 
from  asserting  his  rights  in  equity.  Delay  in  prosecut- 
ing such  rights  is  merely  one  circumstance  which  will 
be  taken  into  consideration  by  the  Court  in  determining 
what  is  the  equitable  course  to  be  adopted  as  regards  the 
interests  of  the  different  parties  concerned  (1)  ;  and  such 
delay  may  be  explained  by  other  circumstances  in  the 
case.  For  instance,  where  a  defendant  insists  on  lapse  of 
time,  not  as  an  absolute  statutory  bar,  but  as  showing 
such  delay  on  the  part  of  the  plaintiff  as  amounts  to  a 
tacit  confession  of  want  of  merits,  or  displaying  such 
laches  or  acquiescence  as  ought  to  prevent  him  from 
impeaching  a  transaction  long  left  at  rest,  circumstances 
of  embarrassment  or  continuing  inSuence  become  very 
material  as  accounting  for  the  injured  person  forbearing 
to  enforce  his  rights  (2).  On  this  point  Courts  of  Equity 
draw  a  distinction  between  ^'executed''  and  ^^ executory 
interests"  '*  Where  a  person  is  obliged  to  apply  for  the 
peculiar  relief  afforded  by  a  Court  of  Equity  to  enforce 
the  performance  of  an  agreement,  or  to  declare  a  trust, 
or  to  obtain  any  other  right  of  which  he  is  not  in  posses- 
sion and  which  may  be  described  as  an  executory  interest, 
it  is  an  invariable  principle  of  the  Court  that  the  party 
must  come  promptly,  that  there  must  be  no  unreasonable 
delay.  And  if  there  is  anything  that  amounts  to  laches 
on  his  part,  Courts  of  Equity  have  always  said,  We  will 
refuse  you  relief.  With  regard  to  interests  which  are 
executed,  the  consideration  is  entirely  different.  There 
mere  laches  will  not  of  itself  disentitle  the  party  to  relief 
by  a  Court  of  Equity ;  but  a  party  may  by  standing  by, 
as  it  has  been  metaphorically  called,  waive  or  abandon 
any  right  which  he  may  possess,  and  which  under  the 

(1)  Pomfret  v.  Windsor^  2  Ves.  Sen.  482 ;  and  see  Bonney  v. 
Bidgard,  1  Cox,  145,  149 ;  Carey  v.  Cuthbeit,  7  Ir.  R.  Eq.  542 ;  9 
It.  R.  Eq.  330. 

(2)  Byrne  v.  Frere,  2  Moll.  167,  171 ;  Purcell  v.  McNamara,  14 
Ves.  91 ;  Boherts  v.  TunstcUl,  4  Hare,  257,  267. 
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Part  IV.  ciicumstances^  therefore,  a  Court  of  Equity  may  say  he 
duu.  is  not  entitled  to  enforce "  (1).  It  may  be  stated  as  a 
general  rule  that,  where  there  is  a  statutory  period 
of  limitation,  delay  for  any  length  of  time  short  of 
that  will  not  be  an  absolute  bar  to  the  plaintiff's 
right  to  relief,  except  where  by  reason  of  such  delay 
innocent  persons  have  been  allowed  to  acquire  in- 
terests which  would  be  prejudiced  by  such  relief  being 
granted  (2).  The  distinction  between  the  defence 
grounded  on  mere  laches  and  that  of  acquiescence 
cannot  perhaps  be  better  stated  generally  than  in  the 
words  of  Lord  Wensleydale.  His  lordship  says  in  the 
case  of  Archbold  v.  Scully  (3) :  "  I  take  it  that,  where 
there  is  a  Statute  of  Limitations,  the  objection  of  simple 
laches  does  not  apply  until  the  expiration  of  the  time 
allowed  by  the  statute.  But  acquiescence  is  a  different 
thing ;  it  means  more  than  laches.  If  a  party,  who  could 
object,  lies  by  and  knowingly  permits  another  to  incur  an 
expense  in  doing  an  act  under  a  belief  that  it  would  not 
be  objected  to,  and  so  a  kind  of  permission  may  be  said 
to  be  given  to  another  to  alter  his  condition,  he  may  be 
said  to  acquiesce ;  but  the  fact  of  simply  neglecting  to 
enforce  a  claim  for  the  period  which  the  law  permits  him 
to  delay  without  losing  his  right,  I  conceive  cannot  be 
any  equitable  bar." 

It  is  clear  from  all  the  cases  referred  to,  that  neither 
laches  nor  acquiescence  can  be  imputed  to  one  who  is 
ignorant  oi  the  facts ;  it  would  seem  to  be  a  question  of 
some  doubt  how  far  the  same  rule  applies  to  ignorance 
of  or  mistake  in  law  only  (4).     It  is  also  clear  from  the 

(1)  Per  Chelmsford,  L.  C.  Clarke  v.  Hart,  6  H.  L.  655.  See  Bule 
V.  Jewell,  18  Ch.  D.  660 ;  Garden  Ovlly  United  Quartz  Mining  Co, 
V.  McIAster,  1  App.  Cas.  39 ;  Erlanger  v.  New  Sombrero  Phosphate  Co. 
3  App.  Cas.  1218. 

(2)  Pickering  v.  Stamford,  2  Ves.  272,  280;  Blake  v.  Gale,  31 
Ch.  D.  196. 


(3)  9  H.  L.  383. 


[4:)  Cockerell  v.  Cholmdey,  1  Russ.  &  M.  424 ;  McCarthy  v.  Decaix^ 
2  Russ.  &  M.  614 ;  Marker  v.  Marker,  \>  Hare,  1, 16 ;  Stone  v.  Godfrey^ 
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cases  referred  to,  that  laches  cannot  be  imputed  to  Pabt  iv. 
persons  under  disability  as  infants  or  lunatics  (1).  A  feme  ^°'  "' 
covert  before  the  Married  Women's  Property  Act,  1882 
(2),  was  as  to  separate  estate  treated  as  a  feme  sole,  except 
perhaps  where  she  was  restrained  from  anticipation  (3). 
But  now,  apart  from  the  provisions  of  the  Married 
Women's  Property  Act,  1882,  it  is  expressly  enacted  by 
the  Trustee  Act,  1888  (4),  s.  8.  subs.  1  (b),  that  "  the 
statute  (sic)  shall  run  against  a  married  woman  entitled 
in  possession  for  her  separate  use,  whether  with  or  with- 
out a  restraint  upon  anticipation." 

Before  the  Judicature  Act,   1873,  in  those  cases  in  indirect 
which  a  Court  of  Equity  disregarded  lapse  of  time,  not  courts^of 
only  did  it  do  so  where  it  gave  a  direct   remedy    by  J^'*'*^*? 
its  own  decree,  but  also,  where  it  put  a  question  in  a  ing  lapse 
train  of  discussion  at  law  by  directing  a  trial  to  ascertain  **^  **™®' 
facts,  and  the  law  arising  on  those  facts,  it  prevented  the 
defendant  taking  advantage  of  lapse  of  time  to  defeat 
the  plaintifiTs  claim  in  the  same  way  as  it  prevented  an 
outstanding  term  being  set  up  against  conscience  for 
the  same  purpose  (5).    It  is  a  principle  of  equity  that  a 
person  will  be  relieved  from  injustice  caused  by  the  act 
or  oversight  of  the  Court,,  when  the  Court  has  been  led 
into  such  act  or  oversight  at  the  instance  of  the  opposite 
side ;   therefore,  before  the  Judicature  Act,  1873,  if  a 
person  was  prevented  by  a  Court  of  Equity  from  pro- 
ceeding to  establish  his  right  at  law,  the  Court  took  care 
that  no  injury  arose  to  him  in  consequence  of  its  inter- 
ference ;  and  if  the  period  had  elapsed  within  which  such 


5  De  G.  M.  &  G.  76 ;  Burrows  v.  WaJhy  5  De  G.  M.  &  G.  233,  254 ; 
Stafford  v.  Stafford^  1  De  G.  &  J.  202 ;  In  re  Saxon  Life  Assurance 
Society,  2  J.  &  H.  412. 

(1)  See  Young  v.  Harris,  65  L.  T.  45. 

(2)  45  &  46  Vict.  c.  75. 

(3)  Jones  v.  Higgins^  L.  R,  2  Eq.  538;  Derbishire  v.  Home,  3 
De  G.  M.  &  G.  80 ;  and  see  Wilton  v.  HUly  25  L.  J.  Ch.  156  ;  Heath 
v.  Wickham,  5  L.  R.  Ir.  285. 

(4)  51  &  52  Vict.  0.  59. 

(5)  B(md  V.  Hopkins,  1  Sch.  &  Lef.  413. 
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circmnstances,  therefore,  a  Court  of  Equity  may  aay  he 
is  not  entitled  to  enforce "  (1).  It  may  be  stated  as  a 
general  rule  that,  where  there  is  a  statutory  period 
of  limitation,  delay  for  any  length  of  time  short  of 
that  will  not  be  an  al»olute  bar  to  the  plaiutififs 
right  to  relief,  except  where  by  reason  of  such  delay 
innocent  persons  have  been  allowed  to  acquire  in- 
terests which  would  be  prejudiced  by  such  relief  being 
granted  (2).  The  distinction  between  the  defence 
grounded  on  mere  laches  and  that  of  acquiescence 
cannot  perhaps  be  better  stated  generally  than  in  the 
words  of  Lord  Wensleydale.  His  lordship  says  in  the 
case  of  Arcbbold  t.  Scidly  (3)  i  "  I  take  it  that,  where 
there  is  a  Statute  of  Limitations,  the  objection  of  simple 
laches  does  not  apply  until  the  expiration  of  the  time 
allowed  by  the  statute.  But  acquiescence  is  a  different 
thing ;  it  means  more  than  laches.  If  a  party,  who  could 
object,  lies  by  and  knowingly  permits  another  to  incut  an 
expense  in  doing  an  act  under  a  belief  that  it  would  not 
be  objected  to,  and  so  a  kind  of  permission  may  be  said 
to  be  given  to  another  to  alter  his  condition,  he  may  be 
said  to  acquiesce ;  but  the  fact  of  simply  neglecting  to 
enforce  a  claim  for  the  period  which  the  law  permits  him 
to  delay  without  losing  his  right,  I  conceive  cannot  be 
any  equitable  bar." 

It  is  clear  from  all  the  cases  referred  to,  that  neither 
laches  nor  acquiescence  can  be  imputed  to  one  who  is 
ignorant  of  the  facts ;  it  would  seem  to  be  a  question  of 
some  doubt  how  far  the  same  rule  applies  to  ignorance 
of  or  mistake  in  law  only  (4).     It  is  also  clear  from  the 

(1)  Per  Chelmafonl,  L.  C.  C/arke  v.  Hart,  6  H.  L.  655.  See  Sule 
V.  Jewell,  18  Ch.  D.  660 ;  Garden  Otiily  United  Qaartz  Mining  Co. 
V.  McIAsUt,  1  App.  Cae.  39 ;  Hrlanger  v.  New  Smabrero  Pkotphate  Co, 
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cases   referred   to,   that   laches  cannot   be   imputed    to    Pmh  it. 

persons  nnder  disability  as  iofanta  or  iDnatics(l).  h.feme       

eaverl  before  the  Married  Women's  Property  Act,  18*2 
(2),  was  as  to  separate  estate  treated  as  a /erne  uie,  except 
perhaps  nhere  she  was  restrained  from  anticipation  (3). 
Bat  now,  apart  from  the  provisions  of  the  Married 
Women's  Property  Act,  1882,  it  is  expressly  enacted  by 
the  Trustee  Act,  1888  (4),  s.  8.  subs.  1  (b),  that  "  the 
statute  (wc)  shall  nm  against  a  married  woman  entitle<l 
in  possession  for  her  separate  nse,  whether  with  or  with- 
out a  restraint  upon  anticipation." 

Before  the  Judicature  Act,   1873,  in  those  cases   in  i"!-™* 
which  a  Court  of  Equity  disregarded  lapse  of  time,  not  oouru  u 
only  did  it  do  so  where  it  gave  a  direct   remedy    by  ^^^1^ 
its  own  decree,  but  also,  where  it  put  a  question  in  a  Ibi:  Up« 
train  of  discussion  at  law  by  directing  a  trial  to  ascertain 
facts,  and  the  law  arising  on  those  facts,  it  prevented  the 
defendant  taking  advantage  of  lapse  of  time  to  defeat 
the  plaintiffs  claim  in  the  same  way  as  it  prevented  an 
outstanding   term  being  set  up  against  conscience  for 
the  same  purpose  (5).    It  is  a  principle  of  equity  that  a 
person  wili  be  relieved  from  injustice  caused  by  the  act 
or  oversight  of  the  Court,  when  the  Court  has  been  led 
into  such  act  or  oversight  at  the  instance  of  the  opposite 
side ;  therefore,  before  the  Judicature  Act,  1873,  if  a 
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Part  IV.  circumstances,  therefore,  a  Court  of  Equity  may  say  he 
ciLu.  jg  ^^^  entitled  to  enforce "  (1).  It  may  be  stated  as  a 
general  rule  that,  ivhere  there  is  a  statutory  period 
of  limitation,  delay  for  any  length  of  time  short  of 
that  will  not  be  an  absolute  bar  to  the  plaintiff's 
right  to  relief,  except  where  by  reason  of  such  delay- 
innocent  persons  have  been  allowed  to  acquire  in- 
terests which  would  be  prejudiced  by  such  relief  being 
granted  (2).  The  distinction  between  the  defence 
grounded  on  mere  laches  and  that  of  acquiescence 
cannot  perhaps  be  better  stated  generally  than  in  the 
words  of  Lord  Wensleydale.  His  lordship  says  in  the 
case  of  Archbold  v.  Setdly  (3) :  "  I  take  it  that,  where 
there  is  a  Statute  of  Limitations,  the  objection  of  simple 
laches  does  not  apply  until  the  expiration  of  the  time 
allowed  by  the  statute.  But  acquiescence  is  a  different 
thing ;  it  means  more  than  laches.  If  a  party,  who  could 
object,  lies  by  and  knowingly  permits  another  to  incur  an 
expense  in  doing  an  act  under  a  belief  that  it  would  not 
be  objected  to,  and  so  a  kind  of  permission  may  be  said 
to  be  given  to  another  to  alter  his  condition,  he  may  be 
said  to  acquiesce ;  but  the  fact  of  simply  neglecting  to 
enforce  a  claim  for  the  period  which  the  law  permits  him 
to  delay  without  losing  his  right,  I  conceive  cannot  b(' 
any  equitable  bar." 

It  is  clear  from  all  the  cases  referred  to,  that  neitho 
laches  nor  acquiescence  can  be  imputed  to  one  who  ■ 
ignorant  of  the  facts ;  it  would  seem  to  be  a  question 
some  doubt  how  far  the  same  rule  applies  to  ignoran 
of  or  mistake  in  law  only  (4).     It  ia  also  clear  from  t 

(1)  Per  Chelmsford,  L.  C.  Clarke  v.  Hart,  6  H.  L.  655.  See 
V.  Jeivell,  18  Ch.  D.  660 ;  Garden  QvUy  Untied  Quartz  Minin 
V.  McLister,  1  App.  Cas.  39 ;  Erlanger  v.  New  Sombrero  Pho»phi 
3  App.  Cas.  1218. 

(2)  Pickering  v.  Stamford,  2  Ves.  272,  280;  Blake  v.  Qu 
Ch.  D.  196. 


(3^  9  H.  L.  383. 
2  Russ.  &  M.  614 ;  Mr  *«*.a-i  l  i.  / 


Cockerell  v.  Choir  ^  M.  424 ;  M^^tjtg  ▼> 
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Part  IV.    right   must   have  been  prosecuted,  so  that  the  remedy 
'  at  law  was  lost,  the  Court  gave  him  a  remedy  equiva- 

lent to  that  from  which  its  interposition  had  debarred 
him  (1).  And  the  Court  of  Equity  supplied  any  defect 
of  title  which  had  arisen  in  consequence  of  an  injunction 
or  other  order  of  the  Court  (2).  Nor  was  a  party  allowed 
to  suffer  injustice  from  the  delay  of  the  Court  in  exer- 
cising its  jurisdiction.  If  a  person  within  the  statutory 
period  of  limitation  instituted  a  suit  in  a  Court  of  Equity, 
his  right  being  properly  enforceable  there,  and  after- 
wards, when  the  statutory  period  had  run  out,  was 
obliged  in  the  course  of  the  suit  to  bring  an  action  or 
try  an  issue  at  law,  the  Court  of  Equity  restrained  the 
defendant  from  setting  up  a  plea  of  the  statute  (3) ;  and 
it  was  a  good  equitable  replication  to  such  a  plea  in  such 
an  action,  that  the  suit  had  been  commenced  within  the 
statutable  period  (4). 

But  a  Court  of  Equity  did  not  restrain  a  defendant  from 
pleading  the  statute  in  an  action  at  law,  merely  on  the 
ground  that  the  plaintiff  had  attempted  to  enforce  the 
same  claim  in  equity  before  his  right  of  action  was 
barred.  If  a  plaintiff,  who  was  in  no  way  prevented  from 
prosecuting  his  right  by  action  at  law,  forbore  to  commence 
such  action  and  tried  instead  to  establish  his  claim  by 
a  suit  in  equity,  and  his  bill  was  dismissed  on  the 
merits,  equity,  in  the  absence  of  special  circumstances, 
did  not  interfere  in  his  favour  to  prevent  the  statute 
being  set  up  as  a  defence  to  his  action  at  law  (5). 

But  if  persons  fraudulently  possessed  themselves  of 
documents  on  which  was  founded  the  title  of  the  party 

(1)  Per  Cottenham,  L.C.  Brown  v.  Newally  2  MyL  &  Cr.  571,  572 ; 
Pvlteney  v.  Warren,  6  Ves.  73 ;  O'Donel  v.  Brovme,  1  Ball  &  B.  262  j 
see  East  India  Co,  v.  Campion^  11  Bligh.  N.  K.  187. 

(2)  Fyson  v.  Pde,  3  Y.  &  C.  Exch.  266. 

(3)  Sturt  V.  Mdlish,  2  Atk.  610,  615 ;  Sirdefidd  v.  Price^  2  Y.  &  J. 
73. 

(4)  Supple  V.  Canriy  9  Jr.  C.  L.  R.  1. 

(5)  Craddock  v.  Marsh,  1  Ch.  K.  205 ;  Eurdret  v.  Calladon,  lb. 
214;  Lake  v.  Hayes^  1  Atk.  281 ;  sec  Anon,  1  Yem.  73,  contra. 
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claiming  against  such  persons,  and  be  was  therefore  PartIY. 
compelled  to  file  a  bill  for  discovery,  equity  did  not  ^"' "' . 
allow  the  right  of  the  party  so  kept  in  the  dark  to  be 
prejudiced  by  the  lapse  of  time  while  he  was  seeking 
discovery  in  equity  (1).  Where  a  suit  in  equity  was 
brought  to  recover  possession  of  property  and  the  Court 
decided  the  question  of  title  between  two  parties  in 
favour  of  the  one  out  of  possession,  a  new  right  accrued 
at  the  date  of  the  decree,  although  such  decree  did  not 
provide  for  the  transfer  of  possession  to  the  party  rightly 
entitled  (2).  And  it  has  been  held  since  the  Judicature 
Act,  1873,  that  now,  in  law  as  in  equity,  an  order  of 
foreclosure  absolute  vests  the  ownership  and  beneficial 
title  to  the  mortgaged  land  for  the  first  time  in  the 
mortgagee,  and  that  an  action  to  recover  possession  of 
the  mortgaged  land  will  be  in  time  if  brought  within 
twenty  (now,  since  37  &  38  Vict.  c.  57,  twelve)  years  of 
the  foreclosure  order  (3). 

The  power  of  restraining  an  action  in  the  High  Court  Equitable 
by  injunction  was  taken  away  by  the  Judicature  Act, 
1873,  s.  24,  subs.  5,  but  every  matter  of  equity  on  which 
an  injunction  might  have  been  obtained  before  the  Act 
may  be  relied  on  by  way  of  defence  to  the  action.  As 
the  Chancery  Division  of  the  High  Court  of  Justice  has 
now  jurisdiction  to  entertain  almost  any  kind  of  action 
which  might,  before  the  Judicature  Act,  1873,  be  brought 
in  Courts  of  Common  Law  (4),  many  of  the  observations 
given  above  are  now  only  of  importance  as  illustrating 
the  principles  on  which  in  the  Queen's  Bench  Division 
of  the  High  Court  equitable  defences  or  replies  may  be 
framed.  Where  creditors  have  entered  into  a  binding 
agreement  not  to  sue  a  debtor  for  a  certain  time,  such  an 
agreement  could  now  be  pleaded  as  an  equitable  defence 

(1)  Bond  V.  Hopkins,  1  Scb.  &  Lef.  424. 

(2)  lb.  436. 

(3)  Fugh  V.  Heath,  7  Ap,  Cas.  235. 

(4)  See  per  James,  L.J.  Warner  v.  Murdoch,  4  Gh.  D.  at  p.  752. 
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Pabi  IV    to  an  action  by  the  creditors,  and  the  Statute  of  Limita- 
'  tions  will  not  run  during  the  pendency  of  the  agree- 

ment. Thus  where  a  deed  between  a  debtor  and  his 
creditors  provided  that,  in  consideration  of  the  debtor's 
life  interest  in  property  being  given  up  for  the  payment 
of  his  debts,  licence  should  be  given  to  the  debtor  to 
carry  on  his  business  without  suit  or  molestation  to  his 
person  or  property,  and  that  if  any  of  the  creditors  took 
proceedings  to  enforce  their  claims,  their  debts  should 
be  forfeited,  it  was  held  in  a  creditor's  suit  in  equity 
before  the  Judicature  Act,  1873,  that  the  representative 
of  the  debtor  could  not  take  advantage  under  the  statute 
of  the  creditors  abstaining  from  suing  during  the  debtor's 
life  (1).  So  now,  if  a  similar  claim  were  brought,  a 
defence  of  the  statute  would  be  well  answered  by  a  reply 
that  there  had  been  an  agreement  not  to  sue  for  a  certain 
time,  and  that  the  action  was  commenced  within  the 
statutory  period  of  limitation  after  the  deferred  time  had 
expired. 

(1)  O'Brien  v.  Osborne,  10  Hare,  92 ;  16  Jur.  960.     See  Iven  v. 
KlweSi  3  Drew.  25,  and  see  ante^  Part  I.  Ch.  II.  p.  40. 
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PART    V. 

LIMITATION    OF    RIGHTS    TO    REAL 

PROPERTY. 


CHAPTER  I. 

OEKEBAL  EFFECT  OF  3  &  4  WM.  IV.  C.  27,  AS 
AMEKDED  BY  37  &  38  VICT.  C.  57. 

The  former  part  of  this  treatise  had  relation  to  the    Part  v. 

•  CH«  !• 

recovery  of  money.  This  part  will  relate  to  the  re-  ' 
covery  of  land  and  such  incorporeal  hereditaments  as 
are  for  the  purposes  of  the  limitations  of  actions  on  the 
same  footing  as  land  itself.'  The  law  on  this  subject 
at  present  depends  on  3  &  4  Wm.  IV.  c.  27,  and  the 
amending  Act,  37  &  38  Vict.  c.  57,  which  substitutes 
twelve  years  as  the  period  of  limitation  for  twenty  years, 
the  time  prescribed  in  the  former  Act. 

Before  the  passing  of  the  Act  3  &  4  Wm.  IV.  c.  27,  the  Stete  of 
law  on  the  subject  was  in  a  very  confused  and  unsatis-  beforTs&i 
factory  state.    A  number  of  different  sorts  of  actions  were  Wm.  iv.  c. 

27 

in  use  for  the  recovery  of  land  and  incorporeal  heredita- 
ments, and  for  these  actions  various  periods  of  limitation 
had  been  provided  by  statute  without  any  apparent 
regard  to  principle  or  uniformity.  For  the  majority  of 
actions  in  use,  periods  of  limitation  varying  from  sixty 
to  thirty  years  were  provided  by  32  Hen.  VIII.  c.  2. 
Subsequently  by  21  James  I.  c.  16  the  period  for  a  writ  of 


J 


272 


STATUTES  OF  LIMITATIONS. 


Part  V.  fonnedon  and  for  enforcing  a  right  of  entry  was  fixed  at 
_L1'  twenty  years,  subject  to  exceptions  in  cases  of  disability, 
and  the  possessory  action  of  ejectment,  which  had  in 
practice  superseded  all  other  remedies  for  the  recovery 
of  land,  was  limited  to  twenty  years.  By  4  Hen.  VII. 
c.  24  a  fine  levied  with  proclamations  by  a  person  who 
had  the  actual  seizin,  whether  by  right  or  wrong,  was 
a  bar  to  persons  who  at  the  time  of  the  fine  or  afterwards 
had  immediate  rights  of  entry,  if  they  allowed  a  period  of 
five  years  to  elapse  without  asserting  their  claim. 

A  right  of  entry  on  land  might  not  only  be  lost  by  lapse 
of  time,  but  might  be  taken  away  by  a  variety  of  other 
means  without  any  notice  to  the  rightful  claimant,  so 
that  the  dispossessed  owner  of  land  might  frequently 
have  a  right  to  recover  it  by  a  real  action,  when  he  had 
no  right  of  entry.  On  the  other  hand,  a  right  of  entry 
might  be  preserved  notwithstanding  twenty  years*  ad- 
verse possession  by  a  mere  entry  or  claim  made  on  the 
land  by  the  claimant  without  any  disturbance  of  the 
enjoyment  of  the  land  by  the  person  in  possession,  so 
that,  after  the  period  for  commencing  a  real  action  had 
elapsed,  a  claimant  might  still  retain  a  right  of  entry. 

The  evils  resulting  from  the  old  state  of  the  law  were 
clearly  pointed  out  in  the  first  report  of  the  Eeal 
Property  Commissioners ;  and  the  statute  3  &  4  Wm.  IV. 
c.  27  was  framed  almost  entirely  upon  their  recommenda- 
tions for  the  amendment  of  the  law  (1). 
Effect  of  The  effect  of  this  statute,  as  amended  by  37  &  38  Vict. 

3  &  4  Wm!  c«  57,  is  to  allow  but  one  sort  of  action  for  the  recovery  of 
IV.  c  27,  land,  to  make  this  action  applicable  to  all  cases  of 
by  37  &  38  legal  claims,  and  to  limit  all  persons  to  the  period  of 
Yict.  c.  57.  twelve  years  for  the  prosecution  of  their  rights  or  for 
taking  peaceable  possession  of  the  land. 

Claims  to  incorporeal  hereditaments  enforceable  by 
distress  are  made  subject  to  similar  limitations,  and  the 


(1)  First  Report  of  Real  Property  Oommigsionere  (1829),  pp.  39-41. 
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statute  provides  for  the  extinction  of  the  title  as  well  as     Part  v. 
the  remedy  of  the  claimant. 

By  the  1st  section  of  37  &  38  Vict.  c.  57,  which  is 
substituted  for  the  2nd  section  of  3  &  4  Wm.  IV.  c.  27, 
it  is  enacted  that  every  right  to  recover  any  land  or  rent 
by  entry,  distress,  or  action  shall   be  enforced  within 
twelve  years  from  the  time  when  the  right  first  accrued ; 
and  the  3rd,  4th,  6th,  7th,  8th,  and  9th   sections  of 
3  &  4  Wm.  IV.  c.  27,  and  the  2nd  section  of  37  & 
38  Vict.  c.  57,  specify  at  what  time  in  particular  cases 
such  right  is  to  be  deemed  to  accrue  for  the  purposes  of 
limitation ;  and  it  is  amongst  other  things  provided  by 
3  &  4  Wm.  IV.  c.  27  that  no  mere  entry  on  land  or 
continual  claim  made  on  or  near  it  shall  keep  alive  a 
right  of  entry  which  would  otherwise  be  barred  (1).     All 
remedies  for  recovering  land   or  rent  which  formerly 
existed  in  cases  where  the  right  of  entry  was  gone  are 
done  away  with  by  the  abolition  of  real  actions  (2) ;  at 
the  same  time,  lest  this  should  leave  certain  claimants 
without  any  remedy,  it  is  enacted  that  no  descent  cast, 
discontinuance,  or  warranty,  shall  for  the  future  defeat 
any  right  of  entry  (3)  ;  and,  as  fines  were  abolished  by 
another  Act  of  the  same  session  of  Parliament  (3  &  4 
Wm.  IV.  c.  74),  no  right  of  entry  or  action  can  now  be 
taken  away  by  any  other  means  except  lapse  of  time.   By  a 
subsequent  section  (4),  when  a  sufficient  period  has  elapsed 
to  bar  the  right  of  entry,  action  or  distress,  the  title  in 
respect  of  which  such  right  existed  is  simultaneously  extin- 
guished.   This  is  the  main  scheme  of  the  Acts,  so  far  as 
regards  legal  rights  to  land  and  incorporeal  heredita- 


3  &  4  Wm.  IV.  c.  27,  as.  10  &  11. 

3  &  4  Wm.  IV.  c.  27,  8.  36.  This  section  is  repealed  by  the 
Civil  Procedure  Acts  Uepejil  Act,  1879  (42  &  43  Vict.  c.  59),  but 
the  repeal  (see  s.  4,  subs.  4)  is  not  to  revive  or  restore  any  "  usage, 
practice,  procedure,  or  other  matter  or  thiDg  not  existing  or  in  force" 
at  the  passing  of  the  Act  (t.e.  15 ih  Aug.  1879). 
;3)  3  &  4  Wm.  IV.  c.  27,  a.  39. 

Sect.  34. 
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ments  in  general.  Provision  is  made  for  an  extension  of 
the  time  in  certain  cases  of  disability,  bat  in  no  case  is 
the  period  of  limitation  to  exceed  thirty  years  (1). 
Limitations  are  provided  for  the  claims  of  mortgagors 
where  the  mortgagees  are  in  possession  (2),  and  the 
claims  of  persons  entitled  to  estates  tail,  or  remainders 
expectant  on  such  estates  (3) ;  the  limitations  in  these 
cases  correspond  as  nearly  to  those  attached  to  other 
rights  as  the  nature  of  the  cases  will  allow.  Suits  in 
equity,  which  had  not  been  expressly  mentioned  in 
previous  Statutes  of  Limitations,  were  by  the  Act  3  &  4 
Wm.  IV.  c.  27  limited  to  the  same  periods  as  actions  at 
law,  subject  to  exceptions  in  certains  cases  of  fraud  and 
trust  (4). 

No  statutes  before  3  &  4  Wm.  IV.  c.  27  had  provided 
any  limitation  for  claims  to  church  property  and 
advowsons ;  but  the  Act  3  &  4  Wm.  IV.  c.  27  provided 
special  limitations  for  these  cases  (5),  the  enactments  on 
the  subject  of  advowsons  being  mainly  founded  on  sug- 
gestions made  by  Mr.  Justice  Blackstone  in  his  Com- 
mentaries (6). 

Before  the  passing  of  the  statute  3  &  4  Wm.  IV.  c.  27, 
the  question  frequently  arose  whether  the  possession  of  a 
person  holding  land  without  title  was  "  adverse "  to  the 
right  of  the  lawful  claimant,  or  in  other  words,  whether 
such  possession  was  in  its  character  inconsistent  with  the 
title  of  the  true  owner.  Upon  the  authorities  it  was 
almost  impossible  to  say  what  would  constitute  such 
adverse  posssession,  but  the  point  was  one  of  considerable 
importance,  as  it  was  settled  that,  unless  the  possession 
of  a  wrongful  owner  was  adverse  to  the  true  title,  the 
Statute  of  Limitations  would  not  operate  so  as  to  bar  the 

(1)  37  &  38  Vict.  c.  67,  ss.  3  and  6. 

(2)  37  &  38  Vict.  c.  57,  s.  7. 

(3)  3  &  4  Wm.  IV.  c.  27,  ss.  21  &  22,  and  37  &  38  Vict,  c  67,  s.  6. 

(4)  3  &  4  Wm.  IV.  c.  27,  ss.  24-27. 

(5)  Sects.  29-33. 
6)  Book  III.  Ch.  XVI. 
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lawful  claimant's  right  of  entry  (1).  The  diflSculty  was  P^*^  v 
'  removed  by  the  Act  3  &  4  Wm.  IV.  c.  27,  which  put  an 
end  to  the  doctrine  of  adverse  possession,  and  the  only 
question  under  the  Acts  now  in  force  is  whether  twelve 
years  have  elapsed  since  the  claimant's  right  accrued, 
whatever  be  the  nature  of  the  present  holder's  posses- 
sion (2). 


t 


1)  See  Taylor  v.  Horde  and  notes,  2  Sm.  L.  G.  Oth  ed.  p.  632. 
[2)  Nepean  v.  Doe,  2  M.  &  W.  894,  911.     2  Sm«  L.  C.  9th  ed. 
p.  628. 
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CHAPTER  11. 

SUBJECT-MATTER   OF   3  &  4   WM.  IV.   0.    27,  8.   2,   AND   OP 

37  &  38  VICT.  c.  57,  s.  1. 

Part  V.    The  Ist  section  of  37  &  38  Vict.  c.  57,  which  has  been 
'"'      substituted  for  the  2nd  section  of  3  &  4  Wm.  IV.  c.  27, 
?Z  t  ^^.r-    enacts  as  follows : — 

Vict,  c  57, 

8. 1.  "  After  the  commencement  of  this  Act  (t.e.  1st  Jan. 

1879)  no  person  shall  make  an  entry  or  distress,  or 
bring  an  action  or  suit,  to  recover  any  land  or  rent,  but 
within  twelve  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress,  or  to  bring  such 
action  or  suit,  shall  have  first  accrued  to  some  person 
through  whom  he  claims ;  or,  if  such  right  shall  have  not 
accrued  to  any  person  through  whom  he  claims,  then 
within  twelve  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress,  or  to  bring  such 
action  or  suit,  shall  have  first  accrued  to  the  person 
making  or  bringing  the  same/' 

The  24th  section  of  3  &  4  Wm.  IV.  c.  27  enacts  as 
follows : — 

3  &  4  Wm.       «  No  person  claiming  any  land  or  rent  in  equity  shall 

s.  24.  '  bring  any  suit  to  recover  the  same  but  within  the  period 
during  which  by  virtue  of  the  provisions  hereinbefore 
contained  he  might  have  made  an  entry  or  distress  or 
brought  an  action  to  recover  the  same  respectively,  if  he 
had  been  entitled  at  law  to  such  estate,  interest  or  right 
in  or  to  the  same  as  he  shall  claim  therein  in  equity." 

3  <i  4  Wm.       The  34th  section  of  3  &  4  Wm.  IV.  c.  27  enacts  as 

IV.C.27,*  follows:— 

8.  34. 
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**  At  the  determination  of  the  period  limited  by  this  Part  v. 
Act  to  any  person  for  making  an  entry  or  distress,  or  / 
bringing  any  suit  of  Quare  impedit  or  other  action  or 
suit,  the  right  and  title  of  such  person  to  the  land,  rent, 
or  advowson,  for  the  recovery  whereof  such  entry,  distress, 
action,  or  suit  respectively  might  have  been  made  or 
brought  within  such  period,  shall  be  extinguished." 

The  subject-matter  of  the  1st  section  of  37  &  38  Vict.  Definition 
c.  57  is  defined  by  the  1st  section  of  3  &  4  Wm.  IV.  c.  27,  3  &  4  wm. 
the  unrepealed  provisions  of  which  statute  are  to  be  con-  ^,^-  J*  ^^ 
strued  along  with  the  provisions  of  37  &  38  Vict.  c.  57. 
"  Land  "  by  the  1st  section  of  3  &  4  Wm.  IV.  c.  27  is  Land, 
defined  as  extending  to  '^  manors,  messuages,  and  all  other 
corporeal  hereditaments  whatsoever  and  also  to  tithes 
(other  than  tithes  belonging  to  a  spiritual  or  eleemo- 
synary corporation  sole),  and  also  to  any  share,  estate  or 
interest  in  them  or  any  of  them,  whether  the  same  shall 
be  a  freehold  or  chattel  interest,  and  whether  freehold  or 
copyhold,  or  held  according  to  any  other  tenure."  The 
word  "  land  "  therefore  cannot  in  these  statutes  include 
any  incorporeal  hereditaments  except  those  tithes  which 
do  not  belong  to  spiritual  or  eleemosynary  corporations 
sole.  Turnpike  tolls  are  therefore  not  within  the  word 
land  as  used  in  these  statutes  (1).  The  case  just  referred 
to  (1)  arose  on  the  42nd  section  of  3  &  4  Wm.  IV.  c.  27 
in  a  suit  to  recover  interest  on  a  sum  of  money  charged  by 
way  of  mortgage  on  such  tolls,  but  the  decision  is  clearly 
applicable  to  the  whole  Act  and  to  37  &  38  Vict.  c.  57. 

"  Land,"  as  we  have  seen,  includes  those  tithes  which  Tithes, 
do  not  belong  to  a  spiritual  or  eleemosynary  corporation 
sole.  Originally  non-payment  of  tithes  for  any  lapse  of 
time  would  not  render  land  tithe  free,  unless  a  legal 
origin  for  the  exemption  could  be  shown  (2).  To  remedy 
this,  an  Act  (2  &  3  Wm.  IV.  c.  100)  was  passed  «  for 

(1)  MeUisli  y.  Brooks,  3  Beav.  22. 

(2)  See  Salkdd  v.  Johnston,  1  McN.  &  G.  242 ;  Sheil  v.  Incorporated 
Society,  10  Ir.  Eq.  R,  411 ;  Andrews  v.  Drever,  3  CL  &  F.  314. 
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?ABT  V.  shortening  the  time  required  in  claims  of  modus  deeimandi 
'  or  exemption  from  or  discharge  of  tithes ;  **  and  it  has 
been  settled,  after  some  diflerence  of  opinion,  that  the 
provisions  of  the  Act  2  &  3  Wm.  IV.  c.  100  are  wholly 
unaffected  by  the  Act  3  &  4  Wm.  IV.  c.  27,  and  that  land 
in  the  latter  Act,  so  far  as  it  includes  tithes,  means 
estates  in  tithes  only  (1).  Though  the  point  was  not 
raised  in  the  cases  referred  to  (1),  it  is  quite  clear  that  the 
recovery  of  penalties  for  not  setting  out  tithes  or  of  the 
value  of  tithes  is  also  unaffected  by  3  &  4  Wm.  IV.  c.  27. 
Such  penalties  were  provided  for  by  53  Geo.  III.  c.  127, 
8.  5,  which,  though  repealed  by  50  &  51  Vict.  c.  59,  is  still 
in  force  as  to  ^'  tithes,  offerings  and  compositions  which  ' 
have  not  been  commuted  or  are  otherwise  still  payable  '* 
(2).  The  result,  therefore,  is  that  the  effect  of  time  in  dis- 
charging land  from  tithes  by  non-payment  is  regulated 
by  2  &  3  Wm.  IV.  c.  100.  The  effect  of  time  between 
persons  claiming  as  against  one  another  estates  or 
interests  in  tithes  not  belonging  to  a  spiritual  or  elee- 
mosynary corporation  sole  is  regulated  by  2  &  3  Wm.  IV. 
c.  100  and  3  &  4  Wm.  IV.  c.  27,  and  in  the  case  of  tithes 
belonging  to  a  spiritual  or  eleemosynary  corporation  sole 
is  unaffected  by  any  statute. 

The  commutation  of  tithes  has  made  these  questions 
now  of  little  importance.  How  far  tithe  rent-charge  is 
affected  by  3  &  4  Wm.  IV.  c.  27  and  the  amending  Act 
will  be  discussed  presently. 

**  Land,"  we  have  seen,  includes  in  these  statutes  no 
incorporeal  hereditaments  except  tithes  not  belonging  to 
a  spiritual  or  eleemosynary  corporation  sole.  The  incor- 
poreal hereditaments  which  form  the  subject-matter  of  the 

(1)  Dean  of  Ely  v.  Bliss^  2  De  G.  M.  &  G.  459,  on  appeal  reveraisg 
judgment  of  Lord  Langdale,  M.  R.  5  Beav.  574,  and  see  S.  G.  at  law, 
sub  nom.  Dean  of  Ely  v.  Cash,  15  M.  &  W.  617 ;  Lord  Shannon  v. 
ffoddery  2  Ir.  L.  H.  223 ;  Lord  Shannon  v.  Stoughton,  3  Jr.  L.  R.  521 ; 
&ieil  V.  Incorporated  Society^  10  Ir.  £q.  R.  411.  See  also  Bunbwry  v. 
Fuller  9  Ex.  111. 

(2)  See  schedule  to  50  &  51  Vict.  c.  59. 
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2nd  section  of  3  &  4  Wm.  IV.  c.  27,  or  the  1st  section  of  Paet  v. 
37  &  38  Vict.  c.  57,  are  comprised  in  the  word  "  rent,"  and  ^!i^' 
"  rent "  in  these  sections  does  not  mean  rent  reserved  on  ^«°*- 
leases  for  years  by  contract  between  the  parties  as  the 
conventional  equivalent  for  the  right  of  occupation,  but 
rent  existing  as  an  inheritance  distinct  from  the  land  (1). 
Thus,  although  a  different  opinion  seems  at  first  to  have 
prevailed  in  Ireland  (2),  a  person  entitled  to  the  rever- 
sion expectant  on  the  determination  of  a  lease  may 
distrain  for  the  rent  thereby  reserved  at  any  time  during 
the  existence  of  the  lease,  although  no  payment  of  rent 
has  been  made  for  more  than  twenty  years  (3),  and  this 
has  been  held  to  be  also  the  same  with  regard  to  penal 
rents  (4).  The  word  "rent,"  as  will  be  subsequently 
seen  in  discussing  the  various  sections  of  3  &  4  Wm.  IV. 
c.  27,  is  used  in  many  places  in  the  sense  of  rent  reserved, 
and  frequently  in  close  juxtaposition  with  rent  meaning 
rent  existing  as  an  inheritance  distinct  from  the  land  ;  but 
when  it  is  used  as  denoting  the  subject>matter  of  the 
2nd  section  of  3  &  4  Wm.  IV.  c.  27  (now  the  1st  section 
of  37  &  38  Vict.  c.  57),  it  always  means  rent  so  existing 
as  an  inheritance  and  nothing  else  (5).  In  the  42nd 
section  of  3  &  4  Wm.  IV.  c.  27  "  rent,"  as  we  have  seen, 
means  both  rent  existing  as  an  inheritance  and  rent 
reserved ;  hence,  although  no  length  of  time  will  bar  the' 
right  to  recover  rent  reserved  by  lease,  so  long  as  the 
lease  under  which  it  is  reserved  exists,  yet  the  amount 
of  arrears  recoverable  is  limited  in  the  same  way  as  the 
arrears  of  rent  existing  as  an  inheritance  (6).      It  is 


(1)  Grant  v.  EUis,  9  M.  &  W.  113.  Dtmegan  v.  NeiU,  16  L.  K.  Ir. 
309. 

;2)  Doe  V.  Bingham,  3  Jr.  L.  R.  456. 

;3)  Grant  v.  EUU^  9.  M.  &  W.  113 ;  Baines  v.  LwnUy,  16  W.  R. 
674.  And  see  judgments  in  Lessee  of  Grosbie  v.  Sugrue,  9  Ir.  L.  R.  17 ; 
Lessee  of  Parks  v.  McLoughlin,  1  Jr.  C.  L.  li.  186 ;  Spratt  v.  Sherloek, 
3  Ir.  C.  L.  R.  69. 

(4)  Daly  v.  Lord  Bloomfield,  5  Ir.  L.  R.  66. 

(5)  See  Doe  d.  Angell  v.  AngeU,  9  Q.  B.  328,  356. 

(6)  Part  m.  Ch.  IV.  p.  193. 
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Part  V.  clear,  and  seems  to  have  been  never  disputed,  that  the 
CBLH.  limitation  prescribed  by  the  2nd  section  of  3  &  4  Wm.  IV. 
c.  27  (now  the  1st  section  of  37  &  38  Vict.  c.  57)  applies 
not  only  as  between  persons  claiming  an  estate  or 
interest  in  the  rent  as  an  inheritance,  but  also  as  between 
the  owner  of  the  rent  and  the  owner  of  the  land  out  of 
which  it  issues,  so  that  a  rent  will,  by  the  joint  operation 
of  the  2nd  section  of  3  &  4  Wni.  IV.  c.  27  or  the  1st  section 
of  37  &  38  Vict.  c.  57,  and  the  34th  section  of  3  &  4 
Wm.  IV.  c.  27,  become  extinguished  by  non-payment  (1). 
The  interpretation  clause  of  3  &  4  Wm.  IV.  c.  27  gives  a 
most  extended  meaning  to  "rent,"  which,  as  defined, 
extends  to  "  all  heriots  and  all  services  and  suits  for  which 
a  distress  may  be  made,  and  all  annuities  and  periodical 
sums  of  money  charged  upon  or  payable  out  of  any  land 
(except  moduses  or  compositions  belonging  to  a  spiritual 
or  eleemosynary  corporation  solo)."  "  Any  land  "  in  this 
clause  means  any  land  in  England  or  Ireland ;  an 
annuity  charged  on  land  in  any  other  country  is  not 
governed  by  3  &  4  Wm.  IV^  c.  27*  or  37  &  38  Vict, 
c.  57  (2). 
Heriots.  It  was  decided  in  Owen  v.  De  Beauvoir  (3),  that  under 

the  provisions  of  the  3rd  section  of  3  iV  4  Wm.  IV.  c.  27, 
which  will  be  presently  discussed,  the  time  of  limitation 
runs  not  from  the  first  time  of  an  instalment  of  rent 
becoming  due  and  being  unpaid,  but  from  the  last  time 
at  which  an  instalment  of  rent  is  paid.  It  is  obvious 
that,  if  this  principle  were  applied  to  heriots  and  rents 
payable  at  long  intervals,  these  might  be  extinguished 
^without  any  default  at  all,  if  it  so  happened  that  the 
(intervals  at  which  they  became  due  were  greater,  than 
(twenty  years ;  and  in  Owen  v.  De  Beauvoir  (4)  doubts 

(1)  Owen  V.  De  Beauvoir,  16  M.  &  W.  547 ;  in  eiTor,  5  Excb. 
166 ;  James  v.  Salter,  2  Bingh.  N.  C.  505,  and  3  Bingh.  N.  0.  544 ; 
Manning  v.  Phelps,  10  Excb.  5^.  See  Dower  v.  Dower,  16  L.  R.  Ir.  264. 

(2)  Pitt  V.  Lard  Dacre,  3  Ch.  D.  295. 
;3)  16  M.  &  W.  547,  affirmed  5  Exch.  166. 
;4)  16  M.  &  W.  at  p.  566. 
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were    expressed   how  far  the    Act  3    &    4  Wm.    IV.     Part  v. 


c.  27  applied  to  heriots  and  such  rents.  It  had  been 
held  under  the  statute  32  Hen.  VIII.  c.  2  that  neither 
heriots  nor  any  accidental  services  which  might  not 
become  due  within  the  time  limited  by  that  Act  were 
included  within  its  provisions  (1).  But,  as  heriots  are 
expressly  mentioned  in  the  interpretation  clause  of  3  &  4 
Wm.  IV.  c.  27  as  included  in  the  word  "rent,"  the 
framers  of  that  Act  must  have  intended  that  some  kind 
of  heriots  should  be  aflTected  by  its  provisions.  Heriots 
are  of  two  kinds — heriot  custom  and  heriot  service : 
heriot  custom  is  due  by  the  custom  of  a  manor  from 
every  tenant,  or  every  tenant  of  a  certain  class  within 
the  manor,  while  heriot  service  becomes  due  by  a  particu- 
lar reservation  in  a  grant  or  lease,  or  by  prescription 
which  is  founded  on  a  supposed  grant  (2).  Heriot 
custom  is  said  to  lie  in  prender  and  not  in  render ;  it  is 
not  a  service  or  in  the  nature  of  a  rent,  and  cannot  be 
recovered  by  distress.  Heriot  service  is  said  to  lie  in 
render  and  is  of  the  nature  of  a  rent  (2).  Questions  have 
arisen  whether  the  Act  3  &  4  Wm.  IV.  c.  27  affects 
either  or  both  of  these  classes  of  heriots  (3). 

The  subject  was  fully  discussed  in  the  case  of  Zouche  v. 
BaJbiac  (4),  and  it  was  decided  by  the  unanimous  judg- 
ment of  the  Court  of  Exchequer  that  heriot  custom  was 
unaffected  by  the  2nd  section  of  3  &  4  Wm.  IV,  c.  27.  It 
was  not  necessary  for  the  purposes  of  that  case  to  decide 
whether  heriot  service  was  within  the  Act ;  but  it  appears 
from  the  reasoning  of  the  judgments  delivered,  that  the 
judges  were  of  opinion  that  the  section  did  not  apply  to 
heriots  of  any  kind.  With  reference  to  heriot  service,  if 
it  be  at  all  affected  by  the  Act,  it  would  seem  that  the 

(1)  BevU's  Case,  4  Co.  105;  Co.  Lit.  115a 

(2)  1  Scriv.  Copyholds,  pp.  370-375,  3rd  ed.  p.  438,  6th  ed.  p.  211 ; 
2  Watk.  Copyholds,  167,  4th  ed.  p.  101. 

(3)  Suj;den  on  the  Property  Statutes,  p.  18.  Chichester  v.  Hall, 
17  L.  T.  0.  S.  121. 

(4)  L.  R.  10  Exch.  172 ;  44  L.  J.  Exch.  109, 
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right  to  recover  a  particularheriot  by  distress  or  action^ 
must  be  barred  in  six  years  under  the  42nd  section  of 
3  &  4  Wm.  IV.  c.  27.      . 

Reliefs  were  held  not  to  be  within  the  statute  32  Hen. 
VIII.  c.  2,  because  they  are  not  services,  but  duties  by 
reason  of  the  tenure  and  service  (1).  For  the  same 
reason  it  appears  that  they  are  not  included  in  the  word 
"rent"  in  the  1st  section  of  3  &  4  Wm.  IV.  c.  27  as 
extended  to  "  suits  and  services,"  and,  as  they  are  payable 
on  events.which  occur  at  uncertain  intervals,  they  can 
scarcely  be  said  to  be  "  periodical  sums  of  money." 

Quit-rents,  whether  arising  out  of  freehold  (2)  or  out  of 
copyhold  lands  (3),  are  within  the  word  "  rent "  as  defined 
by  3  &  4  Wm.  IV.  c.  27,  s.  1.  So  also  are  such  services 
as  cleaning  the  parish  church,  or  ringing  the  church  bell 
at  stated  times,  these  being  services  for  the  omission  of 
which  a  distress  might  be  made  (4).  The  case  last 
referred  (4)  to  turned  on  the  8th  section  of  3  &  4  Wm.  IV. 
c.  27,  and  decided  only  that  such  a  service  was  a  rent,  the 
payment  of  which  by  the  tenant  of  any  land  held  on  such 
terms  would  prevent  the  time  of  his  possession  from 
operating  to  bar  the  owner's  claim.  But  it  is  clear  on 
principle  that,  if  a  particular  performance  of  such  a 
service  is  a  payment  of  rent  for  that  purpose,  the  service 
is  itself  a  rent,  and  therefore  the  inheritance  in  the  benefit 
of  such  service  would  be  within  the  meaning  of  the  word 
"rent "  in  the  2nd  section  of  3  &  4  Wm.  IV.  c.  27  (now 
the  1st  section  of  37  &  38  Vict.  c.  57). 

It  is  clear  from  the  judgments  in  the  Earl  of  Chichester 
V.  Hall  (5)  that  the  extinction  of  any  one  service  by  the 
operation  of  the  statute  is  no  ground  for  presuming  the 


fi 


1)  Co.  Lit.  115a ;  2nd  Inst.  95. 

;2)  Owen  v.  De  Beauvoir,  16  M.  &  W.  547 ;  in  error,  5  Exch.  166 ; 
Earl  of  Chichester  v.  jHo/Z,  17  L.  T.  O.  S.  121. 

(3}  Howitt  V.  EaH  o/HarHngton,  W.  N.  1893,  p.  66 ;  37  Sol.  Jo.  440] 

(4)  Doe  d.  Edney  v.  Benham^  7  Q.  B.  976,  and  Co.  Litt.  965.    See 
Doe  a.  Robinson  v.  Hinde,  2  M.  &  Rob.  441. 

(5)  17  L.  T.  0.  S.  121. 
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extinction  of  other  services  to  which  the  same'  land  is  Part  v. 
subject,  or  the  extinction  of  the  tenure  to  which  the  ' 
services  are  incident.  But  if  foi;  a  very  long  period  no 
rights  of  tenure  whatever  are  exercised  in  respect  of  land 
held  of  a  manor,  and  it  is  treated  and  dealt  with 
adversely  to  the  rights  of  the  lord,  an  enfranchisement  or 
release  of  tenure  may  be  presumed  (1).  Wood,  V.-C,  held 
that  no  Statute  of  Limitations  applies  to  such  a  case  (2). 
But  in  the  case  of  Attorney-General  v.  Tomline  (3) 
the  Court  of  Appeal  held  that,  when  a  person  held 
wrongful  possession  of  copyhold  land  for  the  statutory 
period  without  making  payments  to  or  acknowledging 
the  right  of  the  lord,  such  person  acquired  a  freehold 
title  by  virtue  of  3  &  4  Wm.  IV.  c.  27.  Where  a  lord 
had  seized  ^ousqtce  copyhold  lands,  an  action  by  the 
heir  of  the  last  tenant  to  compel  the  lord  to  admit  him  was 
held  to  be  an  action  to  recover  land  within  the  meaning 
of  sect.  2  of  3  &  4  Wm.  IV.  c.  27  (now  sect.  1  of  37  & 
38  Vict.  c.  57),  and  to  be  barred  at  the  expiration  of 
twenty  (now  twelve)  years  from  the  death  of  the  last 
tenant  (4).  A  seizure  quousqtie  by  the  lord  of  a  manor  is  Seizure 
an  entry  within  the  meaning  of  sect.  2  of  3  &  4  Wm.  ^^*^'^^'^' 
IV.  c.  27  or  sect.  1  of  37  &  38  Vict.  c.  57,  and  must,  it 
seems,  be  made  now  within  twelve  years  from  the  time 
when  his  right  to  issue  the  precept  for  seizure  first 
accrued  (5). 

Tithe  rent-charge,  it  must  be  recollected,  did  not  exist  Tithe  rent- 
at  the  time  of  the  passing  of  3  &  4  Wm.  IV.  c.  27,  for 
the  Tithe  Commutation  Act  (6)  was  not  passed   till 
three  years  afterwards.    But  tithe  rent-charge  is  a  rent 


(1)  Boe  d.  Johnson  v.  Ireland,  11  East.  280.    In  re  Lidiard,  <frc., 
C(mtract,  42  Gb.  D.  254. 

(2)  Tum&r  v.  West  Bromwich  Union,  9  W.  R.  155. 
'3)  15  Ch.  D.  150. 
;4S  Walters  v.  WM,  L.  R.  9  Eq.  83 ;  5  Ch.  531. 

)  Scriven  on  Copyholds,  6ih  ed.  p.  117.    In  re  Lidiard,  <fec.. 
Contract,  42  Ch.  D.  254.    See  Doe  d.  Tarrant  v.  Eellier,  3  T.  R.  at 
p.  172.     WhitUm  V.  Peacock,  3  M.  &  K.  at  p.  336, 
(6)  6  &  7  Wm.  IV.  c.  71. 
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Past  v.  existing  as  an  inheritance  distinct  from  the  land,  and 
cH^.  therefore,  quite  irrespective  of  any  extended  meaning 
given  by  the  interpretation  clause,  is  within  the  meaning 
of  the  word  "  rent "  in  the  2nd  section  of  3  &  4  Wm.  IV. 
c.  27  or  the  1st  section  of  37  &  38  Vict  c.  57.  Therefore 
all  tithe  rent-charge,  except  that  belonging  to  spiritual  or 
eleemosynary  corporations  sole  (1),  is  within  the  2nd 
section  of  3  &  4  Wm.  IV.  c.  27  or  the  1st  section  of  37  & 
38  Vict.  c.  57,  unless  there  is  something  in  the  Tithe  Com- 
mutation Act  preventing  the  operation  of  either  of  these 
sections.  This  was  a  point  formerly  open  to  doubt  (2), 
but  it  is  now  settled  that,  not  only  does  the  Act  3  &  4 
Wm.  IV.  c.  27  or  37  &  38  Vict.  c.  57  apply  as  between 
rival  claimants  to  the  tithe  rent-charge  in  lay  hands, 
but  such  tithe  rent-charge  is  liable  to  be  extinguished  by 
non-payment  after  a  lapse  of  twenty  (now  twelve)  years  (3). 
The  money  tithes  payable  on  houses  in  the  City  of 
London  by  37  Hen.  VIII.  c.  12  have  also  been  held  to  be 
"  rent "  within  the  2nd  section  of  3  &  4  Wm.  IV.  c.  27 
(now  the  1st  section  of  37  &  38  Vict.  c.  57),  and  the 
right  to  such  tithes  in  lay  hands  is  now  barred  by  non- 
payment for  twelve  years  (4). 

Dower.  An  action  brought  by  a  widow  to  obtain  an  assignment 

of  dower  is  an  action  to  recover  land  within  the  meaning 
of  the  2nd  section  of  3  &  4  Wm.  IV.  c.  27  or  the  1st 
section  of  37  &  38  Vict.  c.  57,  and  consequently  cannot 
now  be  maintained  more  than  twelve  years  after  her 
right  accrued.  And  as  suits  in  equity  were  by  the 
24th  section  of  3  &  4  Wm.  IV.  c.  27  made  subject  to  the 
same  limitation  as  actions  at  law,  a  widow  cannot,  when 
that  period  has  elapsed,  take  any  proceedings  in  equity 
for  that  purpose  (5). 

1)  See  post.  Part  V.  Ch.  XXIII. 

h)  Shell  V.  Jncorporated  Society,  10  Ir.  Eq.  R.  411. 

[3)  Irish  Land  Commission  v.  Grant,  10  App.  Gas.  li.    See  Irish 
Land  Commission  ▼.  Junkin,  24  L.  H.  Ir.  40. 

(4)  Payne  v.  Esdaile,  13  App.  Cas.  613. 
;5)  Marshall  v.  Smith,  34  L.  J.  Ch.  189 ;  10  Jur.  N.  S.  1174. 
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'*  Person  "  in  the  definition  clause  of  3  &  4  Wm.  IV.  Part  v. 

c.  27  includes  *'  class  of  persons,"  and  it  has  been  held  that  ^°' "' 

the  poor  of  a  parish  constitute  a  "class  of  persons**  "Person." 
within  the  meaning  of  that  clause  (1). 

(1)  President  of  St,  Mary  Magdalen^  Oxford  y,  Attomey^Genercd^ 
6  H.  L.  C.  189. 
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CHAPTER  IIL 

WHEN   TIME  BEGINS  TO   RUN  IN    CASES    OP    DISCONTINU- 
ANCE   OF   POSSESSION. 

Pabt  V.    The  general  effect  of  the  1st  section  of  37  &  38  Vict. 

ciKjoi.     ^^  gy  (which  has  been  substituted  for  the  2nd  section  of 

lat  ae^ion   3  &  4  Wm.  IV.  c.  27)  is  to  take  away  all  remedies  for 

Vict.  c.  57,  the  recovery  of  land  or  rent  at  the  end  of  twelve  years 

after  the  right  to  enforce  such  remedy  accrued.    The 

3rd,  4th,  6th,  7th,  8th,  and  9th   sections  of  3  &  4 

Wm.  IV.  c.  27  and  the  2nd  section  of  37  &  38  Vict. 

c.  57  define  at  what  time  in  certain  cases  the  right 

shall  be  deemed  to  have  accrued.     The  object  of  the 

3rd  section  of  3  &  4  Wm.  IV.  c.  27  is  not  to  cut  down 

or  limit  the  meaning  of  the  2nd  section  of  that  Act  (now 

the  Ist  section  of  37  &  38  Vict.  c.  57),  or  even  to  give  a 

complete  explanation  of  the  terms  used  in  that  section, 

but  to  explain  and  give  a  construction  to  the  enactment 

contained  therein  as  to  **  the  time  at  which  the  right  to 

make  an  entry  or  distress  or  to  bring  an  action  shall  be 

deemed  to  have  first  accrued"  in  those  cases  only  in 

which  doubt  or  difficulty  might  occur  (1). 

srt  section       The  3rd  section  of  3  &  4  Wm.  IV.  c.  27  is  as  follows  : 

Wm^v  "  ^^  *^®  construction  of  this  Act  the  right  to  make  an 

c.  27.  entry  or  distress  or  bring  an  action  to  recover  any  land  or 

rent  shall  be  deemed  to  have  first  accrued  at  such  time  as 

hereinafter  is  mentioned ;  (that  is  to  say) — 

(1)  James  v.  Salter,  3  Biogh.  N.  C.  at  p.  563.  Governors  of 
Magdalen  Hospital  v.  Knotts,  8  Oh.  D.  at  p.  727.  Pugh  v.  Heath,  7 
A  pp.  Gas.  at  p.  238.  Irish  Land  Commission  v.  Junkin^  24  L.  R  Ir. 
40. 
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"  1.  When  the  person  claiming  such  land  or  rent,  or    Pabt  v. 
some  person  through  whom  he  claims,  shall,  in  respect  of      ILIi^' 
the  estate  or  interest  claimed,  have  been  in  possession  or  ^»^« 
in  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  of  the  3rd 
rent,  and  shall  while   entitled  thereto  have  been  dis-  *^^^^j^ 
possessed,  or  have  discontinued  such  possession  or  receipt,  i  v.  c.  27. 
then  such  right  shall  be  deemed  to  have  first  accrued  at 
tiie    time  of  such  dispossession  or    discontinuance  of 
possession,  or  at  the  last  time  at  which  any  such  profits  or 
rent  were  or  was  so  received ; 

**  2.  And  when  the  person  claiming  such  land  or  rent 
shall  claim  the  estate  or  interest  of  some  deceased  person 
who  shall  have  continued  in  such  possession  or  receipt  in 
respect  of  the  same  estate  or  interest  until  the  time  of  his 
death,  and  shall  have  been  the  last  person  entitled  to 
such  estate  or  interest  who  shall  have  been  in  such 
possession  or  receipt,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  of  such  death ; 

"  3.  And  when  the  person  claiming  such  land  or  rent 
shall  claim  in  respect  of  an  estate  or  interest  in  posses- 
sion granted,  appointed,  or  otherwise  assured  by  any 
instrument  (other  than  a  will)  to  him,  or  some  person 
through  whom  he  claims^  by  a  person  being  in  respect  of 
the  same  estate  or  interest,  in  the  possession  or  receipt  of 
the  profits  of  the  land,  or  in  the  receipt  of  the  rent,  and 
no  person  entitled  under  such  instrument  shall  have  been 
in  such  possession  or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  the 
person  claiming  as  aforesaid,  or  the  person  through  whom 
he  claims,  became  entitled  to  such  possession  or  receipt 
by  virtue  of  such  instrument ; 

"  4.  And  when  the  estate  or  interest  claimed  shall  have 
been  an  estate  or  interest  in  reversion  or  remainder,  or 
other  future  estate  or  interest,  and  no  person  shall  have 
obtained  the  possession  or  receipt  of  the  profits  of  such' 
land  or  the  receipt  of  such  rent  in  respect  of  such  estate 
or  interest,  then  such  right  shall  be  deemed  to  have  first 
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accrued  at  the  time  at  which  such  estate   or  interest 
became  an  estate  or  interest  in  possession  ; 

"  5.  And  when  the  person  claiming  such  land  or  rent, 
or  the  person  through  whom  he  claims,  shall  have  become 
entitled  by  reason  of  any  forfeiture  or  breach  of  condition, 
then  such  right  shall  bo  deemed  to  have  first  accrued 
when  such  forfeiture  was  incurred  or  such  condition  was 
broken." 

This  section  naturally  divides  itself  into  five  branches, 
as  numbered  above,  each  referring  to  a  particular  class  of 
circumstances. 

The  first  branch,  as  Parke,  B.,  has  laid  down,  provides 
for  the  case  both  of  land  of  which  a  person  has  been  dis- 
possessed and  of  rent  which  a  person  has  ceased  to 
receive,  and  must  be  read  with  reference  to  such  land 
and  rent,  reddendo  singula  singulis^  as  fixing  the  actual 
moment  of  dispossession  or  discontinuance  of  possession 
in  the  case  of  land,  and  the  last  actual  payment  of  rent 
in  the  case  of  a  person  ceasing  to  receive  rent,  as  the 
point  from  which  the  period  of  limitation  is  to  begin  (1). 

It  is  clear  that  this  is  the  correct  view,  but  it  is 
obvious  that  the  learned  judge  should  after  the  words, 
*'  discontinuance  of  possession,"  have  added  the  words, 
"or  receipt  of  profits,"  as  these  last  words  are  used  in  the 
Act  and  can  only  refer  to  land.  The  first  case,  therefore, 
to  be  considered  is  where  an  owner  of  land  has  been  dis- 
possessed or  has  discontinued  the  possession  or  receipt  of 
the  profits  of  the  land.  As  to  this  the  provision  of  the 
statute  is  as  follows  : — "  When  the  person  claiming  such 
land  or  some  person  through  whom  he  claims  shall  in 
respect  of  the  estate  or  interest  claimed  have  been  in 
possession  or  in  receipt  of  the  profits  of  such  land,  and 
shall  while  entitled  thereto  have  been  dispossessed  or 
have  discontinued  such  possession  or  receipt,  then  such 
right  shall  be   deemed  to   have  first  accrued  at  the 


(1)  Owen  V.  De  Beauvair,  16  M.  &  W.  664. 
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time  of  such  dispossession  or  discontinuance  of  possession    Part  v. 

*  OH     ITI 

or  at  the  last  time  at  which  any  such  profits  were  so " 

received." 

Mere  discontinuance  of  possession  is  not  sufiScient;  what  is 

there  must  be  not  only  discontinuance  of  possession  on  tj^^'ce  of 

the  part  of  the  owner  but  actual  exclusive  possession  for  possession 

of  Ifliirl 

the  statutory  period  by  some  one  else  to  be  protected  (1). 

It  has  been  held  by  the  Privy  Council  that,  if  a  person 
enter  on  the  land  of  another  and  then,  before  he  has 
acquired  a  title  under  the  statute,  abandons  possession 
and  no  one  else  then  takes  possession,  the  statute  has  no 
operation,  and  the  rightful  owner  is  in  the  same  position 
as  if  no  intrusion  had  taken  place  (2). 

Discontinuance  under  the  statute  must  be  the  quitting 
of  possession  by  a  person  then  entitled  to  such  possession. 
It  was  decided  in  Bimington  v.  Cannon  (3)  that  the  dis- 
continuance of  an  estate  tail  worked  by  the  tortious  feoff- 
ment of  a  tenant  in  tail  was  not  a  discontinuance  of 
possession  by  the  person  through  whom  the  issue  in  tail 
claimed  within  the  meaning  of  the  3rd  section  of  3  &  4 
Wm.  lY.  c.  27  so  as  to  make  the  period  of  limitation  begin 
to  run  against  such  issue  from  the  time  of  such  feoffment. 
The  general  principle  of  the  Act,  it  was  said,  was,  that  a 
person  who  had  a  right  to  enter  should  be  barred  if  he 
does  not  exercise  that  right  in  a  certain  time,  not  that 
those  should  be  barred  who  cannot  exercise  a  right  of 
entry.  Contra  non  vaJentem  agere  non  currit  prseseriptio. 
What  mny  amount  in  any  particular  case  to  discontinu- 
ance of  possession  on  one  side  and  commencement  of 
possession  on  the  other  must  depend  very  much  on  the 
nature  of  the  property  and  the  particular  circumstances. 

(1)  McDonnell  v.  McKinty,  10  Ir.  L.  K.  514 ;  Smith  v.  Lloyd,  9 
Exch.  562,  572 ;  23  L.  J.  Exch.  194 ;  Jgency  Co.  v.  Short,  13  App. 
Cas.  793 ;  Gibson  v.  Wise,  35  W.  R.  409. 

(2)  Agency  Co,  v.  Short,  13  App.  Cas.  793 ;  see  Willis  v.  Earl 
Howe,  9  Times  L.  R.  at  p.  416 ;  41  W.  R.  435. 

(3)  12  C.  B.  18,  33 ;  22  L.  J.  C.  P.  163.  See  Earl  of  Abergavenny 
V.  Brace,  L.  R.  7  Exch.  145 ;  Bobbett  v.  -S.  E,  Ry.  Co.  9  Q.  B.  D.  424. 
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Part  V.        This    question  was  discussed  in  the  Irish  ease  of 

J ■     ToUenkam  v.  Byrne  (1).     In  that  case  the  public  had  a 

Tf^Tad'^^  right  to  use  a  well,  situated  in  a  field  near  a  highway ;  a 
road  over  which  the  public  had  a  right  of  way  led  from 
the  highway  to  the  well  between  two  walls.  The  owner 
of  the  field  was  originally  the  owner  of  the  soil  of  the 
road  and  of  the  town-land  in  which  both  road  and  field 
were  situate ;  he  sold  part  of  the  town-land,  including  the 
field,  but  reserved  the  soil  of  the  road.  It  was  essential 
to  the  convenience  of  the  inhabitants  of  the  town-land 
that  they  should  have  the  use  of  the  well  and  the  road  to 
it;  the  right  of  the  public  over  the  road  made  it  im- 
possible for  the  owner  of  the  soil  of  the  road  to  have  any 
beneficial  enjoyment  of  it,  except  so  far  as  the  user  of  it 
was  necessary  to  the  full  enjoyment  of  the  rest  of  the 
town-land  which  was  his  property,  and  it  was  clear  that 
for  that  reason  he  had  reserved  the  soil  of  the  road.  The 
purchaser  of  the  field  pulled  the  walls  down  and  threw 
the  road  into  the  adjoining  field  and  also  built  a  wall 
across  the  road  at  its  junction  with  the  highway,  leaving 
a  stile  for  the  use  of  persons  going  to  and  from  the  well. 
The  public,  including  the  inhabitants  of  the  town-land, 
continued  to  use  the  well  and  the  road  to  it.  Subse^ 
quently  the  defendant  who  claimed  through  the  purchaser 
further  obstructed  the  road.  For  this  the  plaintiff  who 
claimed  under  the  vendor  brgught  an  action.  One  of  the 
questions  raised  in  this  action  was  whether  the  soil  of  the 
road  was  vested  in  the  plaintiff  or  in  the  defendant. 
Pigot,  C.B.,  agreeing  with  the  ruling  of  Christian,  J.,  at 
Nisi  Prius,  held  that  the  soil  was  vested  in  the  plaintiff, 
no  matter  at  what  time  the  walls  were  thrown  down  and 
the  new  wall  built  across  the  end  of  the  road,  because, 
notwithstanding  those  acts  of  the  defendant,  as  the  in- 
habitants of  the  town-land  had  continued  to  use  the  road, 
the  plaintiff  had  had  all  the  enjoyment  of  the  road 

(1)  12  Ir.  C.  L.  R.  376. 
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contemplated  by  the  reservatioD,  and  indeed  all  that  was  PiUT  v. 
possible,  and  therefore  could  not  be  considered  to  have  ^"'™' 
been  dispossessed  by  those  acts.  Deasy  and  Fitzgerald, 
BB.,  however,  held  that  the  question  of  ownership 
depended  on  the  date  of  the  throwing  down  of  the  old 
walls  and  building  of  the  new  one ;  they  observed  that, 
although  the  right  of  way  existed,  it  was  competent  for 
the  owner  of  the  soil  to  deal  with  the  road  in  any  way 
that  did  not  interfere  with  such  right,  that,  so  far  as  that 
could  be  done,  it  had  been  done  by  the  defendant  and 
not  by  the  plaintiff,  that  the  acts  of  pulling  down  and 
building  the  walls  were  evidence  of  possession  by  the 
defendant,  so  far  as  the  road  was  capable  of  possession, 
that  after  these  acts  the  original  owner  of  the  soil  of  the 
road  might  on  the  authority  of  Goodtitle  v.  Alker  (1)  have 
brought  ejectment  against  the  defendant  and  that  this 
necessarily  involved  possession  by  the  defendant  and  the 
dispossession  of  the  plaintiff,  and  that  therefore  time 
began  to  run  against  the  plaintiff  from  the  date  of  the 
doing  of  such  acts.  The  judgment  of  the  Court  of  Ex- 
chequer was  reversed  in  the  Exchequer  Chamber  (2),  but 
the  case  as  decided  in  the  Exchequer  Chamber  is  not 
reported,  but  it  seems  to  have  followed  the  ratio  decidendi 
of  Pigot,  C.B.,  in  the  court  below. 

The  case  of  TottenJiam  v.  Byrne,  as  decided  in  the 
Exchequer  Chamber,  was  followed  in  a  similar  case  in 
1877  (3)  by  the  Irish  Court  of  Exchequer.  In  that  case 
an  action  of  trespass  was  brought  by  the  plaintiff  who 
held  premises  adjoining  the  locus  in  quo  under  a  lease  for 
lives  made  by  the  defendant's  predecessors,  in  which  the 
demised  premises  were  described  as  bounded  on  one  side 
by  an  intended  new  street ;  the  locus  in  quo  was  the  site 
of  this  intended  new  street  which  was  never  made, 
but  the  defendant's  predecessors  alone  had  such  an  estate 

)  1  Burr.  133. 

)  See  ReUly  v.  Thompson,  11  Ir.  R.  C.  L.  pp.  247,  251. 
^3)  Beilly  v.  Thompson,  11  Ir.  R.  C.  L*  238. 
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Part  w  as  enabled  them  to  dedicate  it  to  the  public.  The  plain- 
^' "''  tiff  claimed  to  have  acquired  by  the  statute  a  title  to  the 
hcuB  in  quo,  but  there  was  evidence  of  a  continuous  user 
of  a  public  way  on  foot  over  it  during  the  whole  of  the 
statutory  period.  The  jury  found  a  verdict  for  the 
plaintiff.  The  Court  of  Exchequer  held  that  the  user  of 
the  road  by  the  public  was  suflScient  to  preserve  the  title 
of  the  defendant's  predecessors  and  those  claiming  through 
them,  and  would  prevent  the  operation  of  sects.  2,  3,  and 
34  of  3  &  4  Wm.  IV.  c.  27,  but  that  it  was  a  question 
for  the  jury  whether  the  dedication  originally  intended 
had  in  fact  been  made  by  the  defendant's  predecessors ; 
the  Court  set  aside  the  verdict  as  being  against  the 
weight  of  evidence,  the  legitimate  conclusion  from  the 
whole  evidence  being  that  there  was  some  dedication,  and 
that,  as  the  defendants'  predecessors  alone  had  such  an 
estate  as  would  enable  them  to  dedicate,  the  jury  ought 
to  have  attributed  the  user  of  the  way  to  the  dedication 
originally  intended  as  modified  and  not  abandoned.  The 
true  test,  it  seems,  in  every  case,  whether  a  rightful 
owner  has  been  dispossessed  or  not,  is  whether  ejectment 
will  lie  at  his  suit  against  another  person. 

Where  land  is  not  capable  of  use  and  enjoyment,  there 
can  be  no  discontinuance  by  mere  absence  of  use  and 
enjoyment  (1).  To  constitute  dispossession  acts  must  be 
done  which  are  inconsistent  with  the  enjoyment  of  the 
soil  by  the  person  entitled  for  the  purposes  for  which  he 
intended  to  use  it  (2).  In  the  case  of  Leigh  v.  Jack  (3) 
a  piece  of  land  had  been  marked  out  as  a  street  and  the 
plaintiff  intended  to  dedicate  it  to  the  public;  within 
twenty  years  before  action  the  plaintiff  had  repaired  a 
gate  at  one  end  of  the  intended  street ;  more  than  twenty 
years  before  action  the  defendant  placed  materials  on  the 
piece  of  land  and  blocked  it  up  and  finally  four  years 

1)  Per  Cotton,  L.J.  Leigh  v.  Jack,  6  Exch.  D.  at  p.  274. 

[2)  Per  l^ramwell,  L.J.  Leigh  v.  Jack,  5  Exch.  D.  at  p.  273. 

[3)  5  Exch.  D.  264. 
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before  action  enclosed  a  portion  of  it.    In  an  action  of    Part  v. 

ejectment  it  was  held  that  the  acts  done  by  the  defendant       J 

more  than  twenty  years  before  action  did  not  amount  to 
a  dispossession,  and  that  they  were  not  inconsistent  with 
the  enjoyment  of  the  soil  for  the  purposes  for  which  the 
owner  intended  to  use  it. 

In  the  case  of  Norton  v.  The  London  and  North-  Western  PoBseasion 
Raihcay  Company  (1),  the  defendants  had  purchased  part  tion. 
of  a  field  and  made  a  hedge  on  it  in  such  a  position  as  to 
leave  a  strip  of  the  land  purchased  outside  the  hedge 
and  open  to  the  rest  of  the  field.  This  strip  was  culti- 
vated by  the  owners  of  the  field  as  part  of  the  field 
for  more  than  twenty  years  before  action,  and  the  de- 
fendants did  nothing  to  retain  possession  of  the  strip 
except  sending  men  on  it  to  clip  the  hedge.  It  was  held 
that  the  owner  of  the  rest  of  the  field  had  been  in 
sufficient  possession  of  the  strip  of  land  and  that  the 
defendants'  title  to  it  was  extinguished  by  the  statute. 
This  case  must  be  treated  as  overruling  Searhy  v.  The 
Tottenham  Railway  Company  (2). 

In  Smith  v.  Stocks  (3),  a  gravel  pit  had  been  allotted 
to  surveyors  of  highways  under  a  local  Act ;  no  gravel 
had  been  taken  after  1837,  and  the  surveyors  took  no 
steps  to  assert  their  right  to  the  pit  till  1863 ;  in  1837 
the  tenant  of  the  land,  in  which  a  part  of  the  pit  was  situ- 
ated, filled  up  that  part  of  the  pit  and  cultivated  the 
surface  from  that  time  till  1863 ;  in  1839  the  tenant  of 
the  land  adjoining  the  remaining  portion  of  the  pit 
ploughed  up  this  remaining  portion,  and  from  that  time 
till  1863  this  portion  also  was  cultivated.  Both  the 
tenants  who  so  cultivated  the  surface  oif  the  pit  held 
their  land  of  the  predecessor  in  title  of  the  plaintiflf ;  in 
1863  the  surveyor  of  highways  entered  upon  the  plaintiff's 
land  and  commenced  digging  for  gravel ;  it  was  held  in 

(1)  13  Ch.  D.  268. 

(2)  L.  R  5  Eq.  409. 

(3)  38  L.  J.  Q.  B.  306, 
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Part  V.    an  action  of  trespass  that  the  plaintiff  and  his  prede- 

cH^i.     cessor  in  title  had  through  their  tenants  been  in  possession 

of  the  two  parts  of  the  pit  since  1837  and  1839  respectively, 

and  that  the  title  of  the  surveyor  of  highways  was  barred 

bv  statute. 

In  the  case  of  Seddon  v.  Smith  (1)  a  long  strip  of  land, 
parcel  of  the  waste  of  a  manor,  had  been  set  out  under 
an  Inclosure  Act  as  an  occupation  road  leading  to  land 
of  the  plaintiff.     The  soil  of  the  road  with  the  minerals 
therein  remained  the  property  of  the  lord  of  the  manor. 
The  plaintiff  and  his  predecessors  had  for  more  than 
twenty  years  before  action  ploughed  up  and  used  as  part 
of  their  land  three  quarters  of  the  breadth  of  the  strip, 
but  the  remaining  quarter  continued  to  be  used  as  a 
road.    It  was  held  by  the  Court  of  Appeal. that  such 
user  of  three  quarters  of  the  road  was  suflScient  to  give 
the  plaintiff  a  title  under  the  statute  not  only  to  the 
surface  but  also  to  the  minerals,  but  that  the  soil  of  the 
other  quarter  which  had  been  left  open  and  used  as  a 
road  remained  the  property  of  the  lord  of  the  manor. 
PoMcssion        In  the  case  of  PhilUpsm  v.  Gibbon  (2),  in  the  wall  of 
a  house  there  was  an  inscription  stating  that  the  wall 
was  the  property  of  the  East  India  Company  and  was 
erected  at  their  sole  charge  in  1776.    In  1831  a  tenant 
of  the  house  had  rebuilt  the  wail  and  reinserted  the 
stone ;  after  1831  no  acknowledgment  of  the  title  of  the 
East  India  Company  had  ever  been  given  by  any  person 
in  possession  of  the  house  ;  there  was  also  in  the  wall  a 
watch-boXy  the  key  to  the  door  of  which  was  at  the  time 
of  action  brought  in  possession  of  persons  who  claimed 
under  the  East  India  Company.     The  plaintiffs  sold  the 
house  to  the  defendant,  and  in  an  action  for  specific 
performance  of  the  contract  of  sale  brought  in  1869,  tlie 
Court  of  Appeal  held  that  there  had  been  no  abandon- 
ment of  the  possession  of  the  wall  by  the  East  India 

(1)  36  L.  T.  168.    Williams  on  Commons,  152. 

(2)  L.  R.  6  Ch.  428. 
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Company,  that  the    Statute    of    Limitations    had    no     Pabt  w 

CH  HI 

application,  and  that  the  plaintiffs  had  failed  to  show  a      J ' 

good  title  to  the  whole  of  the  property. 

In  the  case  of  Bdbhett  y.  The  SouihrEastem  Railway  Possession 
Co.  (1),  the  plaintiff,  with  the  permission  of  the  defendants'  1,^^^.*  "^^^ 
manager,  occupied  as  a  coal-wharf  in  1863  a  piece  of 
land  belonging  to  the  defendants,  which  was  near  their 
station  and  siding  and  inside  a  fence  which  divided  their 
land  from  the  high  road ;  in  1865  the  plaintiff  built 
an  office  on  the  land,  and  carried  on  business  there  till 
1881 ;  no  rent  was  ever  paid  by  the  plaintiff;  the  defen- 
dants' servants  occasionally  repaired  a  fence  between  the 
coal-wharf  and  the  siding ;  in  1881  the  defendants  gave 
the  plaintiff  notice  that  they  wished  to  take  a  portion  of 
the  wharf  "  which  you  now  occupy,"  but  that  they  did 
not  ask  him  to  give  up  "  entire  possession."  The  plaintiff 
wrote  back  asking  that  some  one  might  meet  him  at  the 
station  and  decide  "  where  I  am  to  have  my  wharf," 
The  parties  could  not  agree,  and  the  defendants  made  a 
new  siding  on  the  ground  in  dispute,  and  the  plaintiff 
brought  an  action  of  trespass  against  the  defendants,  and 
also  claimed  to  recover  possession  of  the  land.  Denman, 
J.,  left  to  the  jury  the  question  whetlier  the  plaintiff  had 
possession  of  the  premises  to  the  exclusion  of  the  defend- 
ants ;  the  jury  could  not  agree  and  were  discharged,  and 
Denman,  J.,  gave  judgment  for  the  defendants,  holding  on 
these  facts  that  there  was  no  reasonable  evidence  on 
which  a  jury  could  find  that  the  defendants  had  been  out 
of  possession  since  1863,  by  reason  of  an  exclusive 
possession  of  the  plaintiff  (2). 

Denman,  J.,  also  held  in  this  case  that  the  mere  fact 
that  land  was  taken  under  the  Lands  Clauses  Act,  1845,^  for 
the  purposes  of  an  undertaking  and  was  not  superfluous 
land,  would  not  prevent  a  person  who  has  exclusive 

(1)  9Q.B.D.424.  ,..  < 

(2)  This  dwjiBion  was  affirmed  by  the  Court  of  Appeal,  W,  N.'i882;' 
p.  92. 
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Part  V. 

CH.  111. 


Land  rested 
in  corpora- 
tions. 

Restriction 
on  aliena- 
tion. 


Occupation 
of  space 
under- 
ground. 


Possession 
of  mines. 


possession  of  such  land  for  the  statutory  period  from 
becoming  entitled  to  the  land  by  the  operation  of  the 
Statute  of  Limitations  (1). 

Where  by  a  local  Act  a  corporation  was  prohibited  from 
letting  or  selling  any  part  of  an  estate  without  the  con?- 
sent  of  the  vestry,  and  certain  premises  which  were  part 
of  this  estate  had  been  in  the  exclusive  occupation  of 
certain  persons  for  twelve  years,  without  any  payment  of 
rent  to  the  corporation  or  acknowledgment  of  their  title, 
it  was  held  that  the  title  of  the  corporation  was  barred 
by  the  statute,  and  that  the  restriction  on  sale  did  not 
prevent  the  operation  of  the  statute  (2). 

The  exclusive  occupation  of  a  space  underground, 
though  without  the  knowledge  of  the  owner  of  the  land, 
will  give  a  good  title  under  the  statute.  Thus,  in  a  case 
arising  under  3  &  4  Wm.  IV.  c.  27,  s.  2,  where  a  cavity 
under  the  defendant's  premises  had  been  used  for  twenty 
years  as  a  cellar  for  the  plaintiff's  house,  it  was  held  that 
the  plaintiff  had  acquired  a  good  title  to  the  cellar  (3). 

These  questions  have  very  often  arisen  in  the  case  of 
mines,  where,  while  there  has  been  no  actual  user  of  the 
mines  by  the  owner,  another  person  has  been  in  possession 
of  the  surface.  Where  an  owner  of  land  sells  it,  reserving 
the  minerals,  it  is  clear  that  at  the  time  of  such  sale  and 
giving  up  possession  of  the  surface,  such  owner  remains 
in  possession  of  the  mines  in  the  same  way  as  if  he  had 
not  sold  the  surface,  and  that  non-user  is  of  itself  no 
abandonment  of  possession,  because  mines  frequently  re- 
main unworked,  and  the  reservation  of  them  in  a  sale  of 
the  surface  is  often  with  the  express  intention  of  not 
working  them  for  a  long  period ;  consequently  no  matter 
how  long  such  mines  remain  unworked  by  the  owner 
and  those  claiming  under  him,  their  right  is  unbarred,  sa 


(\)  See  NwUm  v.  L.  <fc  N.  W.  RaUway  Co.,  13  Ch.  Div.  268. 
(2)  Mayor,  <fcc.,  of  Brighton  v.    Guardians,  dtc,  of  Brighton,  5 
.P.  D. 


C.  P.  D.  368. 
(3)  Bain$  v.  Buxton,  49  L.  J.  Ch.  473. 
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long  as  the  mines  are  not  worked  by  any  one  else  (1).    Part  v. 

Of  course,  if  the  owner  of  the  surface  or  a  stranger  work  the      J ' 

minerals,  that  amounts  to  an  actual  possession  by  the 
person  working  them,  and  a  dispossession  of  the  owner  of 
the  minerals.  Thus,  in  an  action  of  ejectment  relating 
to  mines,  where  the  plaintiff,  who  as  the  lord  of  the 
manor  was  entitled  to  the  mines,  had  been  in  actual 
possession  of  the  manor,  but  the  defendants  had  been  in 
possession  of  the  mines  for  more  than  twenty  years,  it 
was  held  under  21  Jac.  I.  c.  16  that  the  lord's  right  of 
action  was  barred,  as  there  had  been  no  entry  within 
twenty  years  upon  the  mines,  which  were  a  distinct 
possession  and  might  be  a  distinct  inheritance  (2).  But 
it  does  not  follow  that  persons,  by  working  part  of  mines 
or  opening  a  particular  quarry,  have  possession  of  the 
continuous  field  of  minerals  or  quarries  of  which  the  part 
worked  forms  a  portion  (3).  In  the  case  of  the  Earl  of 
Dartmouth  v.  Spittle  (4),  where  the  defendant  more  than 
twenty  years  before  action  had  worked  part  of  the 
plaintiff's  coal,  it  was  held  that  in  the  circumstances  of  the 
case  the  defendant  had  not  acquired  any  right  by  statute 
to  the  mines,  his  acts  not  amounting  to  such  a  possession 
as  would  bar  the  owner's  right.  The  mere  taking  of 
minerals  wrongfully  does  not  amount  to  possession  of  the 
mine.  Where  mines  are  dissevered  from  the  surface  and 
held  by  a  different  owner,  no  presumption  of  possession 
of  the  whole  of  the  mine  arises  from  the  fact  of  possession 
of  a  part  (5).  It  is,  it  would  seem,  in  each  case  a  question 
of  fact  to  what  extent  by  actual  working  of  the  mines 

(1)  McDonnell  v.  McKinty,  10  Ir.  L.  R.  514 ;  Smith  v.  Lloyd,  9 
Exch.  562  ;  23  L.  J.  Exch.  194 ;  Key^e  v.  Powell,  2  E.  &  B.  132 ;  22 
L.  J.  Q.  B.  305 ;  see  also  Seaman  v.  Vawdreyy  16  Yes.  390;  Adair  v. 
Sha/toe,  cited  by  Lord  Eldon,  L.  C,  in  Norway  v.  Potve,  19  Ves.  156 ; 
Eodgkinion  v.  Fletcher,  3  Doug.  31 ;  Low  Moor  Co.  v.  Stanley  Coal 
Co.,  33  L.  T.  N.  S.  436 ;  34  L.  T.  N.  S.  186. 

(2)  Bich  d.  Lwd  Cvllen  v.  Johnson,  2  Stra.  1142. 

(3)  McDonnell  v.  McKinty,  10  Jr.  L.  R.  514. 
4)  24  L.  T.  N.  S.  67. 
;5)  Per  Pigot,  B.     The  Earl  of  Dartmouth  v.  Spittle,  24  L.  T. 

N.  8.  p.  68.    See  Ashton  v.  Stock,  6  Gh.  D.  719. 
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Part  V.     possession  has  been  gained  on  the  one  side  and  lost  on 
'     the  other. 

^y«^  ▼.  rpijQ  Qase  of  Keyse  v.  Powell  (1),  though  it  refers  more 

particularly  to  the  third  branch  of  this  section,  should  be 
mentioned  I\ere  as  bearing  on  the  first  branch.  In  1821 
a  copyholder  of  inheritance  granted  a  lease  of  mines 
for  ninety-nine  years  to  two  persons  through  whom  the 
defendant  claimed.  The  mines  were  not  worked  by  any 
one  till  1847,  when  the  defendant  began  to  work  them,  and 
the  plaintiff,  the  then  copyholder,  claiming  under  the 
grantor  of  the  lease,  brought  an  action  of  trespass ;  the 
defendant  pleaded  that  the  minerals  were  not  the 
plaintiff's,  and  also  justified  the  entry  under  the  lease. 
To  this  last  plea  the  plaintiff  replied  that  the  defendant's 
right  of  entry  did  not  accrue  within  twenty  years,  and 
was  barred  by  the  statute.  It  appeared  that  at  the  date 
of  the  lease  one  of  the  grantees  was  in  possession  of 
the  surface  under  a  prior  demise  from  the  copyholder 
without  any  reservation  of  the  minerals.  It  was  held 
that  the  possession  of  minerals  is  in  a  copyholder,  that, 
by  virtue  of  the  prior  demise  and  possession  under  it,  the 
grantee  last  referred  to  acquired  possession  of  the 
minerals  with  the  surface,  and  that  such  possession 
enured  so  as  to  put  both  himself  and  the  other  grantee 
into  possession  of  the  mines  under  the  lease  of  1821, 
80  that  that  lease  was  not  a  mere  interesse  termini ;  and 
that,  notwithstanding  the  determination  of  the  prior 
demise,  the  parties  claiming  under  the  lease  of  1821 
remained  in  possession  of  the  mines  continuously,  al- 
though they  had  not  worked  them.  The  defendant  was 
therefore  held  to  be  entitled  to  the  verdict  both  on  the 
plea  denying  the  plaintiff's  property,  and  on  the  replication 
setting  up  the  Statute  of  Limitations  in  answer  to  the 
plea  justifying  the  defendant's  entry  under  the  lease. 

It  will  be  seen  that  in  all  these  cases  the  possession, 
which,  it  was  held,  could  not  be  discontinued  by  non-user 

(1)  2  E.  &  B.  132 ;  22  L.  J.  Q.  B.  306. 
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merely,  was  commenced  by  possession  of  the  surface  Part  v. 
before  the  severance  of  the  minerals  therefrom.  The  ^"'  ^"' 
case  is  not  necessarily  the  same  where  the  owners  of  both 
surface  and  minerals,  being  in  possession  of  both  by 
means  of  possession  of  the  surface,  alien  the  minerals, 
but  retain  possession  of  the  surface,  or  where  there  are 
several  adverse  claimants  to  minerals  severed  from  the 
surface.    These  cases  will  be  discussed  below  (1). 

If  a  person  enters  into  possession  of  land  under  a  lease  Possession 
which  is  absolutely  void  and  pays  no  rent,  this  is  a  ^'^"^*^*^ 
discontinuance  by  the  owner  of  the  land,  and  the  statute 
will  run  against  the  owner  from  the  time  that  such 
possession  begins  (2). 

Where  a  lord  of  a  manor  seizes  copyholds  quouaque,  Seizure 
such  a  seizure  is  a  dispossession  of  the  person  entitled  to  *"^''"''^' 
be  admitted,  and  the  statute  runs  in  favour  of  the  lord 
from  the  time  of  the  seizure  (3). 

In  actions  for  the  recovery  of  possession  of  land,  which  Barden  of 
is  the  name  now  used  for  actions  which  were  formerly  ^^^ ' 
called  actions  of  ejectment,  the  plaintiff  must  recover  by 
the  strength  of  his  own  title  and  not  by  the  weakness  of 
that  of  the  defendant,  and  must  both  allege  by  his 
pleading  (4),  and  prove,  not  merely  a  right  of  property 
but  a  possessory  title  unbarred  by  the  Statute  of  Limi- 
tations (5) ;  if  he  does  not  both  allege  and  prove  this, 
he  must  fail,  even  though  he  may  prove  that  the 
defendant  has  no  title  to  the  land.  In  Poole  v.  Griffith  (6), 
the  majority  of  the  judges,  seven  in  number,  in  the 
Exchequer  Chamber  in  Ireland,  seemed  to  have  held  that 
the  execution  of  a  lease  by  a  person  through  whom  the 

Part  V.  Ch.  IV. 

Oovemors  of  MagdaJen  Hospital  v.  Knotty,  4  App.  Cas.  324. 

;3)  Walters  v.  Wehb,  L.  R.  9  Eq.  83 ;  6  Ch.  531. 

(4)  Dawkina  v.  Lord  Penrhyn,  4  App.  Cas.  51.  Dan/ord  v. 
McAntUty,  8  App.  Cas.  456. 

(6)  Taylor  v.  Borde,  1  Burr.  60,  119,  2  Sm.  L.  C.  9th  ed.  632,  719 ; 
Nepean  v.  Doe  d.  Knight,  2  M.  &  W.  894,  2  Sm.  L.  C.  9th  ed.  610 ; 
and  see  Cole  on  Ejectment,  6 ;  and  judgments  of  O'Brien,  J.,  and 
Pigot,  C.B.,  in  Poole  v.  Griffith,  15  Ir.  C.  L.  R.  271,  286. 

(6)  15  Ir.  0.  L.  1^  239 ;  in  error  lb,  277. 
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Part  V.  plaintiff  claimed  and  continuous  payment  of  rent  under 
'  ILil'*  the  lease,  afforded  some  presumptive  evidence  both  that 
the  lessee  at  the  date  of  the  lease  was  put  into  actual 
possession  and  that  he  continued  in  such  possession ; 
Pigot,  C.B.,  and  two  other  judges  dissented  from  this 
view. 

In  the  JEarl  ofMiltown  v.  Goodman  (1),  the  plaintiff's 
predecessor  in  title  in  1741  demised  a  house  to  the 
defendant's  predecessor  in  title  for  lives  renewable  for 
ever ;  the  lease  was  renewed  several  times,  but  it  was 
contended  on  behalf  of  the  defendant  that  the  last 
renewal  was  in  1800,  and  that  the  last  life  under  it 
expired  in  1852,  and  that  since  then  no  rent  had  been 
paid,  and  that  he  had  been  in  possession  for  twenty  years. 
To  meet  this,  the  plaintiff  gave  in  evidence  an  instru- 
ment purporting  to  be  a  renewal  dated  in  1806,  the  life 
under  which  did  not  end  till  1862,  within  twenty  years 
of  action ;  the  lease  and  the  counterpart  purported  to  be 
signed,  sealed,  and  delivered  by  the  lessor,  but  neither 
was  executed  by  the  lessee,  and  both  were  produced  out 
of  the  custody  of  the  plaintiff.  Keogh,  J.,  directed  a 
verdict  for  the  defendant,  and  the  Court  of  Common 
Pleas  refused  to  disturb  the  verdict,  holding  that  the 
most  that  the  plaintiff  was  entitled  to  was  to  have  the 
question  as  to  the  fact  of  the  "  delivery  "  of  the  deed 
submitted  to  the  jury,  and  that  he  was  not  entitled,  as  he 
contended,  to  a  direction  in  his  favour. 
Meaning  of  It  is  laid  down  by  Lord  St.  Leonards  that  the  ex- 
land!"  *^  pression  **  profits  of  land"  in  the  3rd  section  of  3  &  4 
Wm.  IV.  c.  27  does  not  mean  "  rent  reserved."  Tenants 
at  will  (2),  tenants  from  year  to  year  without  leases  in 
writing  (3),  and  tenants  under  leases  in  writing  (4),  are 
all  spoken  of  as  being  a$  such  tenants  in  possession  or  in 

(1)  10  Jr.  P.  C.  L.  27. 

(2)  3  &  4  Wm.  IV.  c.  27,  s.  7. 
(3).  76.  8.  8. 

(4)  IK  8.  0. 
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receipt  of  the  profits  of  land,  and  it  is  provided  by  the    p^rt  v. 

35th  section  that  the  receipt  of  the  rent  payable  by  a       J " 

lessee  shall,  as  against  such  lessee  or  any  person  claiming 
under  him,  be  deemed  to  be  the  receipt  of  the  profits  of 
the  land  for  the  purposes  of  the  Act.     "  It  is  clear,"  says 
Lord  St.  Leonards,  "  that  the  expression  *  in  receipt  of  the 
profits  of  any  land  '  is  used  in  the  Act,  in  conjunction  with 
the  words  '  in  possession '  of  the  land,  to  denote  not  the 
receipt  of  rent  from  a  tenant,  but  the  receipt  of  the 
actual  proceeds  of  the  land ;   and  they  were  no  doubt 
introduced   to  prevent  any  question  arising  when  the 
owner,  although  he  received  the  proceeds,  did  not  actually 
occupy  the  land  "  (1).     This  would  be  the  case  where  an 
owner  does  not  live  on  an  estate,  but  farms  it  by  a 
bailiff.     It  may  be,  however,  that  in  the  12th  section  and 
the  28th  section  (now  37  &  38  Vict.  c.  57,  s.  7)  the  expres- 
sion "  receipt  of  the  profits  "  may  include  the  receipt  of 
rents  reserved  from  tenants  (2). 

The  next  case  to  be  considered  is  where  an  owner  of  Discontin- 
rent  lias  discontinued  the  receipt  of  such  rent.    In  this  re*ce^pt*of 
case  the  provisions  of  the  statutes  are  as  follows: —  '«'**• 
"  When  the  person  claiming  such  rent  or  some  person 
through  whom  he  claims,  shall,  in  respect  of  the  estate  or 
interest  claimed,  have  been  in  receipt  of  such  rent,  and 
shall,  while  entitled  thereto,  have  discontinued  such 
receipt,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  last  time  at  which  any  such  rent  was  so 
received."    Bent  here,  it  should  be  remembered,  means 
rent  as  an  inheritance  and  not  rent  reserved  (3).    In  the 
case  of  Owen  v.  Be  Beauvoir  (4),  which  was  an  action  of 
replevin,  the  defendant  on  the   13th  May,  1845,  had 
distrained  for  six  years'  arrears  of  quit-rent  payable 
yearly  at  Michaelmas  out  of  certain  lands  held  of  a 

(1)  Lord  St.  Leonards*  Prop.  Stat.  47 ;  ace  Qrant  v.  Ellis^  9  M.  & 
W.  128. 

(2)  See^«<,  Part  V.  Ch.  XII.  and  XXL 
<3)  See  ante.  Part  V.  Ch.  II. 

(4)  16  M.  &  W.  547 ;  in  error,  5  Exch.  1C6. 
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Part  V.  manor  belonging  to  him.  The  last  payment  in  respect 
cH^i.  ^^  ^^  quit-rent  had  been  made  on  the  15th  January, 
1825,  when  all  arrears  due  up  to  Michaelmas,  1824,  had 
been  paid.  It  was  held  both  in  the  Court  of  Exchequer 
and  in  the  Exchequer  Chamber,  that  the  first  branch 
of  the  3rd  section  of  3  &  4  Wm.  IV.  c.  27  must  be  read 
reddendo  singula  singuliSy  and  that  in  the  case  of  rent  the 
day  of  the  last  payment  is  fixed  as  the  time  at  which  the 
right  to  make  an  entry  or  distress  or  to  bring  an  action 
first  accrued  to  the  person  making  or  bringing  the  same, 
although  this  would  make  the  time  begin  to  run  before 
any  right  to  make  an  entry  or  distress  or  to  bring  an 
action  has  actually  accrued ;  consequently  it  was  held 
tliat  the  rent  was  extinguished  on  the  15th  January, 
1845,  before  the  distress  was  made ;  it  was  further  held 
that  the  right  to  the  rent  having  been  extinguished 
before  the  distress,  the  distress  was  unlawful. 
Extinguish-  As  Parke,  B.,  in  Owen  v.  De  Beauvoir  (1),  gave  as  the 
™nl  ^  reason  why  the  distress  could  not  be  made  that  a  distress 
made  subsequent  to  the  extinguishment  of  rent  was  unlaw- 
ful, and  as  Fatt^son,  J.,  in  the  same  case,  in  delivering 
the  judgment  of  the  Court  in  the  Exchequer  Chamber  (2)> 
observed  that  the  defence  was  that  the  tenure  alleged  in 
the  avowry  was  extinguished  before  the  time  of  the 
distress,  it  would  seem  that  the  reason  in  their  minds  for 
holding  that  the  distress  could  not  be  made,  was  that  the 
"  rent  service  "  having  become  extinguished,  no  tenure  in 
respect  of  the  rent  existed  at  the  time  of  the  distress.  In 
the  case  of  a  rent-charge  or  rent-seek,  where  the  right  of 
distress  depends  on  either  contract  or  statute  (3),  and  not 
on  tenure,  it  might  possibly  be  argued  that  this  reasoning 
does  not  apply ;  but  even  assuming  that  it  does  not,  yet 
it  seems  that,  in  every  case  where  a  rent  is  extinguished 

(1)  16  M.  &  W.  at  p.  568. 
CzS  De  Beauvoir  v.  Owen,  5  Exch.  p.  177. 

(3)  See  4  Greo.  II.  c.  28,  8.  5,  and  Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  44. 


DISCONTINUANCE  OF  POSSESSION.  303 

by  the  operation  of  the  statute,  no  arrears  accruing  due    Pai^t  v. 
before   the  day  on   which   such   extinguishment   takes     ^"' '"' 
effect  can  be  recovered  after  that  day,  because  the  rent  is 
extinguished  as  from  the  day  on  which  the  statute  began 
to  run,  not  as  from  the  last  day  of  the  statutory  period  of 
limitation. 

In  the  case  of  Adnam  v.  The  Earl  of  Sandwich  (1),  it 
was  decided  that,  to  constitute  a  discontinuance  of  the 
receipt  of  rent,  there  must  be  an  omission  by  the  person 
entitled  by  not  applying  for  the  rent,  or  by  neglecting 
to  enforce  his  remedies  with  knowledge  that  payment 
has  not  been  made.  In  that  ease  the  owner  of  lands 
subject  to  a  fee-farm  rent  had  sold  the  lands  in  1812,  but 
he  and  his  successors  in  title  continued  to  pay  the  fee- 
farm  rent  up  to  1872,  when  they  refused  to  pay,  on  the 
ground  that  the  previous  payments  had  been  made  in 
error  and  that  they  had  no  interest  in  the  land  ;  it  was 
held  that  the  statute  had  not  barred  the  right  of  the 
person  entitled  to  the  fee-farm  rent,  first,  because  there 
had  been  no  discontinuance  of  receipt  of  rent,  and 
secondly,  because  it  was  to  be  presumed  that  on  the 
conveyance  of  the  lands  in  1812  there  had  been  an 
arrangement  that  the  vendor  should  indemnify  the 
purchaser  against  the  rent,  and  therefore  that  the 
payments  from  1812  to  1872  were  made  by  the  persons 
liable. 

It  has  been  held  in  Ireland  that  a  civil  bill  decree  for 
arrears  of  tithe  rent-charge  obtained  within  twelve  years 
before  action,  although  unsatisfied,  and  although  no 
payment  of  the  rent-charge  has  been  made  for  more  than 
twelve  years  before  action,  prevents  the  tithe  rent-charge 
from  being  extinguished  by  the  statute.  The  ground  of 
the  decision  seems  to  have  been  that  a  fresh  right  to 
receive  the  rent-charge  accrued  on  the  judgment,  and 
that  the  twelve  years  began  to  run  afresh  from  that  time. 
This  was  held  to  be  a  case  where  a  right  may  first  accrue 

(1)  2  Q.  B,  D.  485. 
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Part  w     within  the  meaning  of  the  1st  section  of  37  &  38  Vict. 

""ll!!''     c.  57  (formerly  the  2nd  section  of  3  &  4  Wm.  IV.  c.  27), 

although  not  coming  within  the  3r(l  section  of  3  &  4  Wm. 

IV.  c.  27 ;  in  such  a  case,  if  the  3rd  section  were  an 

exhaustive  definition,  the  right  would  be  extinguished  (1). 

Rent-  Where  land   subject  to  a  rent-charge  is  divided  and 

^^^^'  comes  into  the  occupation  of  different  persons,  and  the 
rent-charge  is  paid  by  the  occupier  of  part  of  the  land 
and  the  occupier  of  another  part  of  the  land  does  not 
make  any  payment  or  acknowledgment  of  and  is  not 
distrained  on  for  the  rent-charge  for  more  than  twenty 
(now  twelve)  years,  nevertheless,  as  a  rent-charge  is 
entire  and  issues  out  of  all  and  every  portion  of  the 
premises  charged,  there  is  in  such  a  case  no  dispossession 
of  the  owner  of  the  rent-charge  as  regards  the  part  in 
respect  of  which  no  claim  has  been  made,  and  the  statute 
does  not  run  against  his  right  to  distrain  for  the  rent- 
charge  on  that  part  (2). 

(1)  IrUli  Land  Commission  v.  Junhin,  24  L.  R,  Ir.  40, 

(2)  Woodcock  V.  Tiiterton,  12  W.  R.  865. 
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CHAPTER  IV. 

COMMENCEMENT    OF    WRONGFUL    POSSESSION    ON    DEATH 
OF   OR   ALIENATION   BY   THE   RIGHTFUL  OWNER. 

(Second  and   Third   Branehee  of  3rd  section  of  3  dk  4^ 

Wm. IV.  €.27.) 

The  second  and  third   branches  of  the  3rd  section  of  Part  v. 
3  &  4  Wm.  IV.  c.  27  provide  for  cases  where  rightful  ^"'  '^' 
possession  has  been  discontinued  upon  the  death  of  or 
alienation  by  the  person  last  rightfully  in   possession. 
These  branches  are  as  follows — 

2.  "When   the  person  claiming  such  land  or  rent  Second 
shall  claim  the  estate  or  interest  of  some  deceased  person  branches  of 
who  shall  have  continued  in  such  possession  or  receipt  in  ^^\?^^ 

*  ,  ^  section  of 

respect  of  the  same  estate  or  interest  until  the  time  of  his  3  &  4  Wm. 
death,  and  shall  have  been  the  last  person  entitled  to  such      '  ^'    ' 
estate  or  interest  who  shall  have  been  in  such  possession 
or  receipt,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  of  such  death ;  and 

3.  "When  the  person  claiming  such  land  or  rent 
shall  claim  in  respect  of  an  estate  or  interest  in  possession 
granted,  appointed  or  otherwise  assured  by  any  instru- 
ment (other  than  a  will)  to  him  or  some  person  through 
whom  he  claims,  by  a  person  being  in  respect  of  the 
same  estate  or  interest  in  the  possession  or  receipt  of  the 
profits  of  the  land,  or  in  the  receipt  of  the  rent,  and  no 
person  entitled  under  such  instrument  shall  have  been  in 
such  possession  or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  the 
person  claiming  as  aforesaid,  or  the  person  through  whom 


306  STATUTES  OF  LIMITATIONS. 


Part  V.    he  claims,  became  entitled  to  such  possession  or  Teceipt 
J_!I'     by  virtue  of  such  instrument." 
•^^^-  The  leading  case  on  the  construction  of  these  two 

branches  is  James  y.  Salter  (1).  In  that  case  a  testator 
died  in  1804,  having  by  his  will  charged  an  annuity  on 
certain  lands  with  a  power  of  distress  after  default  in 
payment  for  twenty  days.  The  annuitant  never  received 
any  part  of  the  annuity,  and  on  the  17th  of  March,  1835, 
distrained  for  arrears,  and,  so  far  as  is  material,  the  question 
was  whether  the  annuity  was  or  was  not  extinguished. 
The  case  came  twice  before  the  Court  of  Common  Pleas, 
first  on  the  argument  of  a  rule  for  a  new  trial  and  again 
upon  a  special  verdict  found  at  the  second  trial.  On 
both  occasions  it  was  held  that  the  case  did  not  fall  within 
any  of  the  branches  of  the  3rd  section ;  but  on  the  second 
occasion  it  was  held,  contrary  to  an  opinion  expressed 
when  the  rule  for  a  new  trial  was  made  absolute  (2), 
that  the  object  and  intent  of  the  3rd  section  is  to  ex- 
plain and  give  a  construction  to  the  enactment  contained 
in  the  2nd  (now  the  1st  section  of  37  &  38  Vict.  c.  57),  as 
to  the  time  at  which  the  right  to  make  a  distress  or  entry 
or  to  bring  an  action  for  any  rent  shall  be  deemed  to  have 
first  accrued,  in  those  cases  only  in  which  doubt  and  diffi- 
culty might  occur,  and  that  every  case  which  plainly  falls 
within  the  clear  and  unambiguous  terms  of  the  2nd 
section  (now  the  1st  section  of  37  &  38  Vict.  c.  37)  is 
governed  by  its  provisions  (3).  Consequently  it  was 
held  that  the  annuity  was  extinguished  twenty  years  after 
the  first  right  to  distrain  accrued  after  the  testator's 
death  (4).  And  it  must  be  observed  that  the  time  in 
such  a  case  runs  not  from  the  day  when  the  first  payment 
of  the  annuity  becomes  due,  but  from  the  time  when  the 
right  to  distrain  for  such  payment  accrues.    And  this 

;i)  3  Bingh.  N.  C.  644. 
2)  2  Bingh.  N.  C.  505. 

;3)  See  Pugh  v.  Etalh,  7  App.  Cas.  at  p.  238.    Irith  Land  Ccm- 
mission  t.  Junkin,  24  L.  R.  Ir.  40. 
(4)  And  Bce  I,angion  v.  Langion,  18  Jar.  928. 
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may  be  of  importance  in  cases  where,  as  in  James  v.    Part  v. 
Salter^  the  right  to  distrain  is  given  after  default  in  pay-  ' 

ment  for  a  specified  time. 

In  James  y.  Salter  it  seems  to  have  been  taken  for  granted  is  a  deyise 
on  both  arguments,  that  a  devisee  could  not  be  within  the  J^e  sSond 
second  branch  and  was  expressly  excluded  from  the  third,  branch? 
and  on  the  second  occasion  it  was  laid  down  that,  if  a  par- 
ticular estate  were  created  by  devise,  the  second  branch 
could  not  in  any  event  apply,  because  the  devisor  who 
carved  the  particular  estate  out  of  the  estate  of  which  he 
was  seised  could  not  be  said  to  be  possessed  of  the  same 
estate  as  that  claimed  by  the  devisee.  Why  the  second 
branch  could  not  apply  in  such  a  case  it  is  not  easy 
to  see,  and  Lord  St.  Leonards  considers  (1),  and  it  is 
submitted  correctly,  that  the  second  branch  includes 
those  cases  where  the  claimant  derives  title  under  a 
deceased  person  who  was  in  possession  till  his  death, 
when  the  possession  was  interrupted,  and  would  include 
cases  both  of  heirs  and  of  devisees  when  intruded 
upon.  It  is  not  clear  whether  Lord  St.  Leonards  here 
contemplates  questions  between  an  heir  and  a  devisee, 
but  it  is  submitted  that  they  are  included.  Lord  St. 
Leonards  observes  that,  ^'as  the  ancestor,  devisor,  or 
grantor  in  the  instances  put  must  have  been  in  possession 
of  the  whole  estate  or  interest  out  of  which  the  particular 
estate  or  the  new  rent  (which  stands  on  the  same  footing) 
was  created,  the  claimant  might  fairly  be  considered  to 
claim  in  the  words  of  the  second  instance  '  the  estate  or 
interest  of  a  deceased  person  who  continued  in  possession 
in  respect  of  the  same  estate  or  interest  until  his  death,' 
for  the  estate  or  interest  which  he  does  claim  is  part  of 
and  derived  out  of  that  estate  or  interest ;  they  are  not 
distinct  subjects,  but  the  same  subject  diflferently  modi- 
fied and  clearly  fall  within  the  intention  of  the  Act.  The 
expressions  in  the  third  instance  are  not  distinguishable 
from  those  in  the  second ;  and  where  the  receipt  of  the 

(1)  Property  Statutes,  2nd  ed.  p.  22. 

X  2 


308  STATUTES  OF  LIMITATIONS. 


Rent  cre- 
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Part  V.  rent  is  spoken  of^  that  seems  to  mean  an  existing  rent 
prior  to  the  grant,  and  does  not  affect  the  question  as  to 
a  rent  created  by  the  instrument  itself,  which  may  be 
will.  '  deemed  an  interest  in  the  land."  Except  so  far  as  the 
creation  of  a  new  rent  is  concerned,  it  is  difficult  to  see 
how  Lord  St.  Leonards'  opinion  can  be  controverted ;  but 
as  regards  a  newly-created  rent,  it  is  submitted  that  his 
opinion  cannot  be  supported,  for  in  the  first  place  the 
rent  being  claimed  against  the  inheritance  in  the  land, 
and,  as  lapse  of  time  which  extinguishes  the  rent  ex- 
tinguishes it  solely  in  favour  of  that  inheritance,  it  is 
hard  to  say  that  a  former  possessor  of  the  unincumbered 
inheritance  was  entitled  in  respect  of  the  same  estate  or 
interest  as  the  person  claiming  the  rent  out  of  the  land. 
In  the  second  place,  if  these  two  branches  be  read 
reddendo  aingtUa  singidia,  with  respect  to  land  and  rent 
according  to  the  rule  laid  down  in  Owen  v.  De  Beauvoir  (1) 
they  will,  with  respect  to  rent,  stand  thus : — "  When  the 
person  claiming  such  rent  claims  the  estate  or  interest  of 
some  deceased  person  who  shall  have  continued  in  receipt 
of  such  rent  in  respect  of  the  same  estate  or  interest 
until  the  time  of  his  death,  and  shall  have  been  the  last 
person  entitled  to  such  estate  or  interest  who  shall  have 
been  in  such  receipt  of  rent,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  of  such  death ; 
and  when  the  person  claiming  such  rent  shall  claim  in 
respect  of  an  estate  or  interest  in  possession  granted, 
appointed  or  otherwise  assured  by  any  instrument  other 
than  a  will  to  him  or  some  person  through  whom  he 
claims  by  a  person  being  in  respect  of  the  same  estate  or 
interest  in  receipt  of  the  rent,  and  no  person  entitled 
under  such  instrument  shall  have  been  in  such  receipt  of 
the  rent,  then  such  right  shall  be  deemed  to  have  first 
accrued  at  the  time  at  which  the  person  claiming  as 
aforesaid  or  the  person  through  whom  he  claims  became 

(1)  16  M.  &  W.  564.    See  ante,  Part  V.  Chap.  III.  p.  288. 
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entitled  to  the  receipt  of  such  rent  by  virtue  of  such  Pakt  v. 
instrument."  The  branches,  if  read  in  this  way,  cannot,  ' 
it  is  clear,  have  reference  to  the  case  of  rent  newly  created 
by  deed  or  will,  becaftse  they  only  apply  where  the 
grantor  or  deceased  person  had  the  same  estate  or 
interest  as  that  claimed,  which  must  be  an  estate  or 
interest  in  rent,  and,  moreover,  they  cannot  apply  unless 
the  grantor  or  devisor  has  been  in  receipt  of  the  rent,  and 
therefore  the  rent  must  have  been  an  existing  rent  at  the 
time  of  the  death  or  grant,  as  the  case^may  be. 

Where  the  owner  in  fee  of  an  existing  rent-charge  Existing 
grants  or  devises  it,  creating  particular  estates  by  such  J|^  ^' 
grant  or  devise.  Lord  St.  Leonards'  reeisoning  would  be  as  ^i^l- 
clearly  applicable  as  to  a  particular  estate  created  in 
land ;  but  in  every  case  of  a  grant  or  devise  of  an  existing 
rent-charge,  the  second  or  third  branches,  as  the  case 
may  be,  of  the  3rd  section  appear  to  have  no  practical 
operation,  for,  if  the  grantee  or  devisee  has  never  received 
any  rent,  the  last  receipt  was  by  the  grantor  or  devisor 
through  whom  the  grantee  or  devisee  claims,  and  such 
grantor  or  devisor,  according  to  Oiven  v.  De  Beauvoir  (1), 
discontinued  the  receipt  within  the-  meaning  of  the  first 
branch  of  the  3rd  section  at  the  time  of  such  last  receipt, 
and  at  the  end  of  twenty  years  from  that  period  the  rent 
would  be  extinguished.  The  result  would  seem  to  be  as 
follows : — 

(a)  Any  case  not  provided  for  by  the  3rd  section  is 
within  the  general  provision  of  the  2nd  section  (now  the 
1st  section  of  37  &  38  Vict.  c.  57) ; 

(6)  The  second  branch  of  the  3rd  section  applies  to 
persons  deriving  title  under  a  deceased  person,  whether 
by  devise  or  otherwise ; 

{c)  Cases  where  particular  estates  in  land  are  created 
by  will  or  deed  are  equally  within  the  second  and  third 
branches  respectively  as  if  the  testator  or  grantor  had 

(1)  16  M.  &  W.  547. 
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Part  V. 
vn,  IV. 


Mere  ab- 
sence of 
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bj  claim- 

ADt. 


devised  or  granted  to  the  claimant  all  the  estate  or 
interest  he  had ; 

(d)  Where  a  rent-charge  is  created  by  deed  or  will, 
the  case  is  not  within  these  branches  of  the  3rd  section, 
but  is  left  to  the  operation  of  the  2nd  section  only  (now 
the  1st  section  of  37  &  38  Vict  c.  57),  in  consequence 
of  which  time  begins  to  run  from  the  date  when  the  right 
to  distrain  accrues ; 

(e)  Where  a  rent-charge  is  not  created  but  descends 
or  is  dealt  with  by  will  or  deed,  and  the  ancestor,  devisor, 
or  grantor  has  received  all  payments  due  up  to  his  death 
or  grant,  it  falls  within  the  first  branch,  and  the  right  of 
all  persons  claiming  under  the  descent,  devise,  or  grant  is 
barred  now  in  twelve  years  from  the  last  receipt  of  rent 
by  the  ancestor,  devisor,  or  grantor. 

The  third  branch  speaks  of  the  case  where  *^  an  estate 
in  possession  is  granted  by  an  instrument  other  than  a 
will  to  the  claimant  by  a  person  being  in  respect  of  the 
same  estate  in  the  possession  of  the  land,  and  no  person 
entitled  under  such  instrument  shall  have  been  in  such 
possession ; "  the  provision  does  not  in  terms  require  that 
any  one  else  shall  have  been  or  remained  in  possession. 
However,  it  is  not  inconsistent  with  the  words  of  this 
branch  to  apply  to  it  the  principle  laid  down  in  Smith  v. 
Lloyd  (1),  McDonnell  v.  McKinty  (2),  and  Agency  Co.  v. 
Short  (3),  a  principle  too  which,  as  laid  down,  seems  to 
have  been  intended  to  apply  generally  to  the  statute, 
namely,  that  there  must  be  both  absence  of  possession  by 
the  person  who  has  the  right  and  actual  possession  by 
another  to  be  protected  to  bring  the  case  within  the 
statute  (4) ;  and  so  applying  it,  the  result  would  be  that 
mere  absence  of  possession  by  the  claimant  under  the 
instrument  would  not  operate  to  bar  his  right,  unless 


(1)  9  Exch.  562 ;  23  L.  J.  Exch.  194. 

(2)  10  Ir.  L.  R.  514. 

3)  13  App.  Cas.  793. 

4)  See  ante^  Part  V.  Chap.  III.  p.  289. 
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there  had  been  actual  wrongful  possession  for  the  statutory    ^^'^  v. 

period.  

This  point  may  have  considerable  importance  with  ^"*••• 
regard  to  mines,  for,  if  an  owner  in  possession  grants  the 
minerals  to  another,  retaining  possession  of  the  surface, 
and  neither  the  grantee  nor  any  one  else  works  them,  the 
question  arises  whose  would  the  mines  be  at  the  end  of 
twelve  years.  Mere  non-user  of  mines,  we  have  seen  (1), 
is  no  evidence  of  abandonment  of  possession,  but  in  those 
cases  the  persons  of  whose  abandonment  of  possession 
there  was  held  to  be  no  evidence  had  been  originally  in 
actual  pos^ssion  of  the  mines  by  having  been  in  posses- 
sion of  the  surface  before  the  mines  were  severed,  and 
such  possession  was  held  to  have  continued  notwith- 
standing non-user.  But  the  cases  do  not  go  so  far  as  to 
say  that  any  one  can  be  considered  in  possession  of  mines 
as  a  distinct  inheritance  from  the  surface,  unless  the 
possession  was  either  actual  or  had  been  commenced  by 
possession  of  the  surface  before  the  severance.  However, 
it  would  seem  that  the  grantor  could  not  be  held  to  be 
in  possession  of  the  minerals  by  virtue  of  his  possession 
of  the  surface  after  he  had  by  his  own  act  severed  the 
minerals  from  the  surface  and  so  made  each  a  distinct 
hereditament.  The  case  may  be  compared  to  that  of  a 
man  who,  being  owner  of  a  whole  close  of  land,  aliens  a 
part  of  it.  So  long  as  he  is  owner  of  the  whole,  the 
actual  occupation  of  a  part  may  be  considered  an  act  of 
ownership  over  the  entirety,  but,  when  he  has  by  his  con- 
veyance bounded  himself  off  from  a  certain  portion,  he 
cannot  surely  be  said  to  be  in  possession  of  that  portion 
by  remaining  in  occupation  of  the  rest,  if  after  the  time 
of  conveyance  he  never  sets  foot  on  the  portion  granted 
away.  It  would  follow,  therefore,  on  the  principle  laid 
down  above  that,  as  there  was  no  possession  to  be 
protected,  time  would  not  run  against  the  grantee  who 
has  the  right  to  the  possession. 

(1)  Part  V.  Chap.  III.  p.  296. 
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Part  V.  In  the  case  of  Keyse  v.  Powell  (1)  it  seems  to  have  been 
cH^.  considered  that,  if  a  lessee  of  mines  did  not  enter  and 
work  them  for  the  statutory  period  of  limitation,  his 
right  would  be  barred  at  the  end  of  the  period,  even 
though  the  lessor  had  not  worked  the  mines  in  the 
meantime,  the  reason  being  that  in  such  a  case  the  lessee 
would  only  have  an  interesse  temiiniy  and  that  no  estate 
would  be  transferred  to  him,  the  whole  estate  in  the 
mines  remaining  vested  in  the  grantor.  It  is  submitted, 
however,  that  even  in  such  a  case  the  statute  would  not 
be  a  bar  to  the  right  of  the  lessee,  as  the  lessor,  though 
having  in  law  the  estate  vested  in  him,  would  not  have 
actual  possession  of  the  mines  such  as  the  statute  is 
intended  to  protect. 
Receipt  of  Where  a  person  commences  to  receive  the  rent  of 
agent.  ^  property  as  agent  for  the  owner,  his  subsequent  receipt 
of  the  rent  is  in  law  receipt  by  the  owner  until  it  is 
proved  that  the  character  in  which  he  has  received  the 
rent  is  changed  (2). 

In  the  case  of  Lyell  v.  Kennedy  (3),  B.,  the  owner  in  fee 
of  certain  property,  died  intestate  in  1867.  A.,  who  had 
during  the  life  of  B.  received  the  rents  as  her  agent  and 
paid  them  into  a  separate  account  at  his  own  bank, 
continued  to  receive  the  rents  as  before,  and  stated  that 
he  received  them  as  the  agent  and  receiver  for  the  true 
heir,  whoever  he  might  be ;  in  1880,  A.,  having  continued 
all  along  to  receive  the  rents,  claimed  to  be  in  receipt  of 
the  rents  for  himself.  It  was  held  by  the  House  of 
Lords,  in  an  action  of  ejectment  which  was  brought  in  1881 
against  A.  by  C.  who  claimed  through  the  heir  of  B.  that 
the  acts  of  A.  in  receiving  the  rents  after  the  death  of  B. 
could  not  dispossess  the  heir  of  B.  either  under  the  2nd 
or  3rd  or  8th  section  of  3  &  4  Wm.  IV.  c.  27,  that  A.  was 


(2) 


2  E.  &  B.  132 ;  22  L.  J.  Q.  B.  305. 

SmUh  V.  Bennett,  30  L.  T.  N.  8.  100.    Lydl  t.  Kmn0dy,  14 
App.  Gas.  437. 
(3)  14  App.  Gas.  437. 
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never  in  actual  possession  for  himself  till  1880,  that  no    Part  v. 

action  could  have  been  brought  against  him  till  1880,      J ' 

when  he  claimed  the  property  for  himself,  that  the  heir 
of  A.  had  been  in  possession  from  1867  to  1880,  and  that 
the  right  of  C.  was  not  barred. 

The  principle  governing  the  decision  in  Lyell  v.  Kennedy 
was  applied  in  Ireland  in  the  case  of  McAuliffe  v.  Fitz^ 
Simons  (1).  In  that  case  lands  held  by  the  defendant  on 
a  yearly  tenancy  were  devised  by  the  lessor  to  A.  for  life 
with  remainder  to  the  issue  of  A.  as  A.  should  appoint. 
A.  died  in  1872,  having  appointed  the  lands  in  question 
to  B.,  and  having  devised  other  lands  to  C.  on  trust. 
After  A.'s  death  the  defendant  paid  rent  to  G.  for  the  lands 
which  were  the  subject  of  the  action,  and  G.'s  agents  gave 
receipts  for  the  rent  as  due  to  the  "  representatives  "  of 
A. ;  B.  died  in  1879,  having  devised  the  lands  to  D. ; 
after  1879  the  defendant  paid  no  more  rent  to  any  one. 
In  an  action  for  arrears  of  rent  brought  in  1888  by  C. 
and  D.,  the  defendant  did  not  require  any  question  to  be 
left  to  the  jury,  and  a  verdict  was  directed  for  both 
plaintiffs  for  six  years'  rent;  on  motion  to  enter  the 
verdict  for  the  defendant,  the  Court  entered  judgment 
for  D.  alone,  and  held  that  there  was  evidence  from  which 
the  jury  might  find  that  the  defendant,  to  the  knowledge 
of  C.'s  agents,  paid  rent  to  them  in  the  belief  that  they 
were  acting  for  the  true  owner,  and  that  D.  within  a 
reasonable  time  adopted  and  ratified  their  acts  and  that 
there  had  been  no  dispossession  of  B.  or  D. 

(1)  26  L.  R.  Ir.  29. 
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CHAPTER  V. 

FUTUBE  ESTATES. 

{FmHh  Branch  of  3  &  4:  Wm.  IV.  c.  27,  8.3;  5th  sedim 
of  3  &  4:  Wm.  ir.  e.  27;  2nd  section  of  37  cfe  38 
Viet.  c.  57 ;  20th  section  o/3  cfe  4  Wm.  IV.  c.  27.) 

Pabt  V.    The  fourth  branch  of  the  3rd  section  of  3  &  4  Wm.  IV. 

*      c.  27  deals  with  fature  estates,  whether  created  by  deed 

or  will.  The  2nd  section  of  37  &  38  Vict.  c.  57  (which 
is  substituted  for  and  is  an  enlargement  of  the  5th  section 
of  3  &  4  Wm.  IV.  c.  27),  and  the  20th  section  of  3  &  4 
Wm.  IV.  c.  27,  bear  so  much  on  the  construction  of  this 
branch  that  it  will  be  well  to  consider  them  together. 

4th  branch       The  fourth  branch  of  the  3rd  section  of  3  &  4  Wm. 

?fon1f'*'"    IV.  c.  27  is  as  follows  :— 

3  &  4  Wm.       "  When  the  estate  or  interest  claimed  shall  have  been 

IV  c  27 

an  estate  or  interest  in  reversion  or  remainder  or  other 

future    estate  or  interest,  and   no  person   shall    have 

obtained  the  possession  or  receipt  of  the  profits  of  such 

land  or  the  receipt  of  such  rent  in  respect  of  such  estate 

or  interest,  then  such  right  shall  be  deemed  to  have  first 

accrued  at  the  time  at  which  such  estate  or  interest 

became  an  estate  or  interest  in  possession." 

2nd  section       The  2nd  section  of  37  &  38  Vict.  c.  57,  which  has  taken 

Vict.  c.  57.  the  place  of  3  &  4  Wm.  IV.  c.  27,  s.  5,  is  as  follows : — 

"  A  right  to  make  an  entry  or  distress  or  to  bring  an 

action  or  suit  to  recover  any  land  or  rent  shall  be  deemed 

to  have  first  accrued,  in  respect  of  an  estate  or  interest 

in  reversion  or  remainder  or  other    future    estate  or 
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interest^  at  the  time  at  which  the  same  shall  have  becoiue  Pabt  v. 
an  estate  or  interest  in  possession,  by  the  determination  ' 
of  any  estate  or  estates  in  respect  of  which  sach  land 
shall  have  been  held,  or  the  profits  thereof  or  such  rent 
shall  have  been  receiyed,  notwithstanding  the  person 
claiming  sach  land  or  rent,  or  some  person  through  whom 
he  claims,  shall,  at  any  time  previously  to  the  creation  of 
the  estate  or  estates  which  shall  have  determined,  have 
been  in  the  possession  or  receipt  of  the  profits  of  such 
land  or  in  receipt  of  such  rent ; 

*'  But  if  the  person  last  entitled  to  any  particular  estate 
on  which  any  future  estate  or  interest  was  expectant 
shall  not  have  been  in  the  possession  or  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent,  at  the  time 
when  his  interest  determined,  no  such  entry  or  distress 
shall  be  made,  and  no  such  action  or  suit  shall  be  brought, 
by  any  person  becoming  entitled  in  possession  to  a  future 
estate  or  interest,  but  within  twelve  years  next  after  the 
time  when  the  right  to  make  an  entry  or  distress  or  to 
bring  an  action  or  suit  for  the  recovery  of  such  land  or 
rent  shall  have  first  accrued  to  the  person  whose  interest 
shall  have  so  determined,  or  within  six  years  next  after 
the  time  when  the  estate  of  the  person  becoming  entitled 
in  possession  shall  have  become  vested  in  possession, 
whichever  of  those  two  periods  shall  be  the  longer ;  and 
if  the  right  of  any  such  person  to  make  such  entry  or 
distress,  or  to  bring  any  such  action  or  suit,  shall  have 
been  barred  under  this  Act,  no  person  afterwards  claiming 
to  be  entitled  to  the  same  land  or  rent  in  respect  of  any 
subsequent  estate  or  interest  under  any  deed,  will  or 
settlement,  executed  or  taking  effect  after  the  time  when 
a  right  to  make  an  entry  or  distress,  or  to  bring  an  action 
or  suit,  for  the  recovery  of  such  land  or  rent  shall  have 
first  accrued  to  the  owner  of  the  particular  estate  whose 
interest  shall  have  so  determined  as  aforesaid,  shall  make 
any  such  entry  or  distress  or  bring  any  such  action  or 
suit  to  recover  such  land  or  rent" 
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Part  V.  The  20th  section  of  3  &  4  Wm.  IV.  c.  27  is  as 
""IZ-  follows  :— 
3  &  4  Wm.  «  When  the  right  of  any  person  to  make  an  entry  or 
8. 20.  '  distress  or  bring  an  action  to  recover  any  land  or  rent 
to  which  he  may  have  been  entitled  for  an  estate  or 
interest  in  possession  shall  have  been  barred  by  the 
determination  of  the  period  hereinbefore  limited,  which 
shall  be  applicable  in  such  case,  and  such  person  shall 
at  any  time  during  the  said  period  have  been  entitled 
to  any  other  estate,  interest,  right  or  possibility  in 
reversion,  remainder  or  otherwise,  in  or  to  the  same  land 
or  rent,  no  entry,  distress  or  action  shall  be  made  or 
brought  by  such  person,  or  any  person  claiming  through 
him,  to  recover  such  land  or  rent,  in  respect  of  such  other 
estate,  interest,  right  or  possibility,  unless  in  the  mean- 
time such  land  or  rent  shall  have  been  recovered  by  some 
person  entitled  to  an  estate,  interest  or  right  which  shall 
have  been  limited  or  taken  effect  after  or  in  defeasance 
of  such  estate  or  interest  in  possession." 

The  fourth  branch  of  the  3rd  section  of  3  &  4  Wm. 
IV.  c.  27  includes  future  estates  or  interests  of  all  kinds, 
including  executory  limitations  (1).  The  fifth  branch  of 
the  3rd  section  and  the  whole  of  the  4th  section  relate 
to  rights  accruing  by  forfeiture  and  breaches  of  condition 
and  are  dealt  with  in  a  subsequent  chapter  (2). 

The  fourth  branch  of  the  3rd  section  of  3  &  4  Wm. 
IV.  c.  27  specifies  the  time  when  the  right  in  respect 
of  a  future  estate  of  any  kind  accrues,  and  the  time 
specified  is  that  at  which  the  estate  becomes  an  estate 
in  possession,  but  that  branch  is  only  to  apply  where 
*'  no  person  shall  have  obtained  the  possession  or  receipt  oj 
the  profits  of  such  land  or  the  receipt  of  such  rent  in  respect 
of  such  estate  or  interest" 
^rind  ^^®  2nd  section  of  37  &  38  Vict.  c.  57,  which  is  sub- 

section  of     stituted  for  the  5th  section  of  3  &  4  Wm.  IV.  c.  27,  points 

37  *  38 

Vict.  c.  57.  (1)  James  v.  Salier,  3  Bingh.  N.  C.  554. 

(2)  Part  V.  Ch.  VI. 
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out  as  the  time  when  the  right  accrues  in  respect  of  a  Pabt  v. 
future  estate  the  time  when  such  an  estate  becomes  an  ^'^' 
estate  in  possession  by  the  determination  of  a  preceding 
particular  estate ;  this  section  is  to  apply  *'  notwith- 
standing the  person  claiming  such  land  or  rent  or  some 
person  through  whom  he  claims  shall  at  any  time  pre- 
viously to  the  creation  of  the  estate  or  estates  which  • 
shall  have  determined  have  been  in  possession  or  receipt 
of  the  profits  of  such  land  or  in  receipt  of  such  rent." 
This  last  sentence  apparently  refers  to  the  words  in 
italics  given  above,  which  taken  literally  exclude  every 
case  where  any  person  has  obtained  the  enjoyment  of 
the  property  in  respect  of  the  estate  claimed,  and  the 
framers  of  the  Acts  seem  to  have  apprehended  that  the 
words  in  question  would  even  exclude  the  case  where  a 
grantor  was  in  possession  before  the  creation  of  such  estate ; 
whether  such  apprehension  as  to  the  effect  of  the  words 
referred  to  was  well  founded  or  not,  the  above  quoted  sen- 
tence of  the  2nd  section  of  37  &  38  Vict.  c.  57  is  a  proviso 
over-riding  them  and  includes  the  case  where  the  person 
claiming,  or  some  person  through  whom  he  claims,  shall 
at  any  time  previously  to  the  creation  of  the  particular 
estate  or  estates  which  shall  have  determined  have  been 
in  possession  of  the  land  or  in  receipt  of  the  rent. 

The  provisions  of  the  2nd  section  of  37  &  38  Vict.  c.  57 
just  referred  to,  which  are  taken  with  some  alterations 
from  the  5th  section  of  3  &  4  Wm.  IV.  c.  27,  must,  it 
seems,  include  every  case  where  a  future  estate  in  land 
or  rent  is  claimed,  as  the  claimant  of  such  an  estate  must 
deduce  his  title  proximately  or  remotely  from  some 
person  who  had  possession  of  the  property.  Lord  St. 
Leonards  (1)  and  Mr.  Hayes  (2)  both  commented  on 
the  meaning  of  the  5th  section  of  3  &  4  Wm.  IV.  c.  27, 
which  differs  but  little  from  the  first  part  of  the  2nd 
section  of  37  &  38  Vict.  c.  57,  and,  although  they  seem 

(1)  Property  Statutes,  2nd  ed.  p.  43. 

(2)  Introduction  to  Conveyancing,  5th  ed.  vol.  I.  p.  255. 
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Past  V.  to  have  found  some  difficulty  in  explaining  the  exact 
^'  object  of  the  5th  section  of  3  &  4  Wm.  IV.  c.  27,  their 
yiews  seem  in  a  great  measure  to  coincide  with  what  is 
laid  down  above.  In  Smith's  Leading  Cases  (1)  a 
somewhat  different  explanation  is  given,  but  one  which 
has  not  been  generally  adopted. 

The  first  part  of  the  2nd  section  of  37  &  38  Vict  c.  57 
re-enacts  the  5th  section  of  3  &  4  Wm.  IV.  c.  27,  with 
the  following  alterations  : — 

Firstly,  the  words  **or  suit"  are  inserted  after  the 
word  action;  secondly,  by  the  insertion  of  the  words 
**  or  remainder  or  other  future  estate  or  interest,"  the 
2nd  section  of  37  &  38  Vict.  c.  57  is  extended  to  all 
future  estates,  while  the  5th  section  of  3  &  4  Wm.  IV. 
c.  27  was  limited  to  reversions ;  thirdly,  the  words  "  or 
rent "  are  added  after  the  words  "  notwithstanding  the 
person  claiming  such  land."  The  omission  of  the  word 
rent  in  this  part  of  the  5th  section'  of  3  &  4  Wm.  IV. 
c.  27  was  probably  an  accidental  error,  as  rent  was  dealt 
with  in  the  rest  of  the  section.  This  clause  of  the  2nd 
section  of  37  &  38  Vict.  c.  57,  like  the  section  for  which 
it  is  substituted,  seems  to  define  when  the  estate  or 
interest  is  to  be  deemed  to  have  become  an  estate  or 
interest  in  possession  within  the  meaning  of  the  fourth 
branch  of  the  3rd  section  of  3  &  4  Wm.  IV.  c.  27  (2). 
The  effect  of  this  definition  was  considered  in  the  case 
of  HugUl  V.  Wilkinson  (3),  where  it  was  held  that,  by 
virtue  of  the  definition,  a  mortgagee  of  a  reversionary 
interest  in  land  could  bring  an  action  of  foreclosure  within 
twelve  years  after  the  reversionary  interest  became  an 
interest  in  possession.  This  clause  prevents  some  ques- 
tions arising  with  reference  to  reversions  expectant  on 
leases  with  rent  reserved,  which  might  have  been  raised 
on  the  words  of  the  fourth  branch  of  the  3rd  section  of 

(1)  2  Sm.  L.  C.  9th  ed.  p.  748. 

(2)  Doe  d.  EaU  v.  Notdsd^Ue,  16  M.  &  W.  695. 

(3)  38  Ch.  D.  480.    See  /n  re  Ccnian's  Estate,  29  L.  R.  Ir.  199. 
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3  &  4  Wm.  IV.  c.  27.  If  a  reversioner  in  such  case  had  Part  v. 
entered  and  distrained,  it  might  have  been  argued  ^llZ' 
that  he  then  ''obtained  the  receipt  of  the  profits  of 
the  land  "  in  respect  of  the  reversion ;  or  even  the  mere 
receipt  of  rent  reserved  might,  by  the  35th  section  of 
3  &  4  Wm.  IV.  c.  27,  have  been  thought  to  be  « the 
receipt  of  the  profits  of  the  land "  within  the  meaning 
of  the  fourth  branch  of  the  3rd  section.  According  to 
such  an  interpretation,  a  new  right  could  not  have 
accrued  to  the  reversioners  on  the  determination  of  the 
particul€tr  estate  but  for  the  explanatory  section  (for- 
merly sect.  5  of  3  &  4  Wm.  IV.  c.  27,  now  the  first  clause 
of  sect.  2  of  37  &  38  Vict.  c.  57).  The  effect  of  the 
fourth  branch  of  the  3rd  section  of  3  &  4  Wm.  IV.  c.  27, 
and  the  2nd  section  of  37  &  38  Vict.  c.  57,  is  in  general 
to  give  the  person  entitled  to  a  future  estate  a  new  right 
at  the  time  when  the  preceding  estate  determines,  so 
that,  if  the  owner  of  an  estate  grant  out  of  it  a  particular 
estate  with  a  reversion  or  remainder  following,  and  the 
owner  of  the  particular  estate  takes  possession,  the  right 
of  the  persons  entitled  in  reversion  or  remainder  will 
accrue  at  the  determination  of  the  particular  estate,  and 
this  even  if  the  grantor  had  discontinued  possession 
before  the  time  of  his  grant.  Though  the  statute  may 
be  running  against  a  settlor  at  the  time  the  settlement 
is  made,  yet  the  fact  of  the  grantee  of  a  particular  estate 
taking  possession  under  the  settlement  will  revest  the 
title  of  all  persons  entitled  to  remainders  under  the 
settlement,  as  well  as  that  of  the  settlor  and  his  heirs  in 
reversion.  If,  however,  twelve  years  elapse  after  the 
dispossession  of  the  grantor  without  the  grantee  of  the 
particular  estate  entering  into  possession,  the  provisions 
of  the  2nd  section  of  37  &  38  Vict.  c.  57  would  not  save 
the  persons  entitled  in  remainder  or  reversion  from 
being  barred,  as  the  title  of  the  grantor  and  of  those 
claiming  through  him  is  then  extinguished  as  from  the 
time  when  the  statute  began  to  run,  and  therefore  the 
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PabtV.    particular  estate  is   treated  as  if  it   never   came  into 


CH.  T. 


existence. 


Settlement       The  principle  laid  down  in  this  last  proposition  is  one 
S2rw»    which  must  be  carefully  borne  in  mind.    The  principle 
*®  "***•        is  expressed  in  a  judgment  by  Lord  St.  Leonards^  when 
Lord  Chancellor  of  Ireland,  in  these  words :  "  It  is  ad- 
mitted that,  after  the  statute  has  once  begun  to  run,  a 
party  cannot,  by  putting  his  estate  into  settlement,  raise 
up  new  rights  and  give  new  claims  to  persons  deriving 
under  the  settlement "  (1) ;   and  Mr.  Hayes  lays  down, 
that ''  the  effect  of  the  statute  must  always  be  determined 
with  reference  to  the  actual  state  of  the  title  where  time 
begins  to  run,"  and  that,  '^  when  the  time  has  once  com- 
menced running,  no  subsequent  alteration  in  the  title 
will  postpone  the  bar  "  (2).  There  may  be  some  difl&culty 
in  carrying  out  this  principle  consistently  with  the  word- 
ing of  some  of  the  other  branches  of  the  3rd  section  of 
3  &  4  Wm.  IV.  c.  27,  although  this  does  not  appear  to 
have  been  noticed  by  Mr.  Hayes,  or  by  Lord  St.  Leonards, 
either  in  the   case  referred  to  (1),  or  in  his  essay  on 
the   Property    Statutes   (3).     For  instance,  supposing 
an  owner  in  fee  is  dispossessed  so  that  time  begins  to 
run  against  him  under  the  first  branch  of  the  3rd  section 
and  subsequently,  before  the  twelve  years  have  elapsed, 
he  settles  the  estates  in  strict  settlement,  and  a  person 
entitled  in  possession  to  an  estate  in  remainder  created 
by  the  settlement  brings  his  action  to  recover  possession, 
it  might  at  first  sight  seem  that  such  a  case  would  not 
come  within  the  first  branch  of  the  8rd  section,  because, 
.  as  the  estate  claimed  is  the  estate  in  remainder,  the 
settlor  was  not  in  possession  in  respect  of  the  estate 
claimed  ;  but,  on  the  other  hand,  it  appears  that,  as  the 
person  through  whom  the  remainderman  claims  is  the 
settlor,  the  remainderman  claims  the  estate  of  the  settlor, 

(1^  Stackpode  v.  Stackpoole,  4  D.  &  War.  320,  at  p.  347. 

(2)  Introduction  to  Conveyancing,  5th  ed.  vol.  I.  p.  257. 

(3)  See  Property  Statutes,  p.  38. 
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and,  therefore,  the  settlor  may  equally  well  be  said  to  Part  v. 
have  been  in  possession  in  respect  of  the  estate  or  in-  ^^" 
terest  claimed.  It  will  be  found  on  examination  that 
any  similar  difficulties  that  may  arise  on  the  wording  of 
the  second  or  third  branches  of  the  3rd  section  of  3  &  4 
Wm.  IV.  c.  27  can  be  explained  by  reasoning  analogous 
to  this. 

It  is  of  importance  not  to  lose  sight  of  this  principle, 
for  if  the  contrary  were  held,  the  statute  would  be  of 
little  avail  in  quieting  titles,  and  a  principle  would  be 
upset  which  is  habitually  acted  on,  namely,  that  if  the 
rightful  owner  when  dispossessed  was  seised  in  fee,  the 
person  in  actual  possession  for  the  statutory  period  must, 
at  the  end  of  such  period,  be  absolutely  safe  from  the 
claims  of  the  rightful  owner  and  all  persons  claiming 
under  him ;  indeed,  if  a  different  view  were  adopted,  it 
would  be  impossible  that  a  title  depending  on  the  statute 
should  in  any  case  be  forced  upon  a  purchaser,  as  may 
now  be  done  (1).  If  a  testator,  who  is  owner  in  fee,  and 
has  been  dispossessed  before  his  death,  devises  his  pro- 
perty in  settlement,  the  case  comes  within  the  first 
branch  of  the  3rd  section,  and  all  persons  claiming  under 
the  will  are,  upon  the  principle  laid  down  above,  barred 
at  the  end  of  twelve  years  from  the  testator's  disposses- 
sion. But  if  a  testator  devises  his  property  in  settlement 
and  remains  in  possession  until  his  death,  and  the  per- 
sons entitled  under  the  will  to  an  immediate  estate  on 
his  death  do  not  acquire  possession,  the  statute  begins 
to  run  against  them  at  the  death,  and,  therefore,  the 
time  of  the  death  is  the  time  to  look  at  the  state  of  the 
title.  In  such  a  case,  as  the  limitations  of  the  will  take 
effect  at  the  death,  the  statute  begins  to  run  against  the 
first  tenant  for  life  at  the  time  of  such  death  under  the 
second  branch  of  the  3rd  section,  while  the  rights  of  the 

(1)  See  Scott  v.  Niocon^  3  D.  &  War.  388 ;  Qames  v.  Bonnor,  54 
L.  J.  Ch.  517,  33  W.  R.  64;  Dart's  Vendors  and  Purchasers,  6th  ed. 
vol.  L  p.  462. 
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remaindennen  are  goyemed  by  the  fourth  branch,  and 
the  right  of  each  will  accrue  successively  as  each  estate 
becomes  an  estate  in  possession.  But  where,  on  the 
death  of  a  mortgagor,  the  mortgagee  had  gone  into 
possession,  and  the  devisees  in  remainder  of  the  mort- 
gagor filed  a  bill  for  redemption  against  the  mortgagee 
more  than  twenty  years  after  the  mortgagee  had  gone 
into  possession,  but  less  than  twenty  years  after  the  estate 
of  the  plaintifis  had  fallen  into  possession,  it  was  held 
by  Lord  Plunkett  that  they  were  barred  (1).  This 
would  equally  apply  if  the  equity  of  redemption  were 
settled  by  deed  subsequently  to  the  date  of  the  mortgage. 
This  decision  would  seem  to  be  somewhat  at  variance 
with  the  principle  just  laid  down,  but  it  was  founded 
on  the  wording  of  the  28th  section  of  3  &  4  Wm.  IV. 
c.  27,  relating  to  the  rights  of  mortgagors  as  against 
mortgagees  in  possession  (2). 

Under  the  provisions  of  3  &  4  Wm.  IV.  c.  27,  with 
regard  to  future  estates,  if  a  person  in  possession  of  land 
made  a  settlement  creating  a  series  of  particular  estates 
and  remainders,  and  a  wrongdoer  subsequently  during 
the  existence  of  the  first  particular  estate  obtained  pos- 
session, each  remainderman  on  his  estate  becoming  an 
estate  in  possession  was  entitled  to  a  fresh  period  of 
twenty  years  within  which  to  bring  an  action  for  the  re- 
covery of  the  land.  And  it  would  seem  that  where  a 
person  entitled  to  an  estate  in  remainder  settled  it  before 
it  became  an  estate  in  possession,  but  after  the  wrong- 
ful possession  had  commenced,  a  fresh  right  accrued  in 
succession  to  each  remainderman  claiming  imder  the 
settlor,  because,  although  the  wrongful  possession  com- 
menced before  the  date  of  the  settlement,  yet  time,  so 
far  as  the  settlor  and  all  claiming  under  him  were  con- 
cernedy  would  only  begin  to  run  upon  the  estate  in  re- 
mainder of  the  settlor  becoming  an  estate  in  possession ; 

(1)  Browne  v.  Bishop  of  Cork,  1  D.  &  Walsh,  700. 

(2)  See  post,  Part  V.  Ch.  XXI. 
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that  is  the  time,  therefore,  at  which,  according  to  the    Pabt  v. 
rule  laid  down  above,  the  state  of  the  title  was  to  be        ' 
looked  at  for  the  purpose  of  determining  the  effect  of  the 
statute. 

The  law  on  this  subject  is  now  altered  by  an  entirely 
new  provision  which  forms  the  latter  part  of  the  2nd 
section  of  37  &  38  Vict.  c.  57.  This  clause  is  as  follows : 
'^  But  if  the  person  last  entitled  to  any  particular  estate  37  k  38 
on  which  any  future  estate  or  interest  was  expectant  g/a'"^'^^' 
shall  not  have  been  in  the  possession  or  receipt  of  the 
profits  of  such  land  or  in  receipt  of  such  rent  at  the 
time  when  his  interest  determined,  no  such  entry  or 
distress  shall  be  made,  and  no  such  action  or  suit  shall 
be  brought  by  any  person  becoming  entitled  in  posses- 
sion to  a  future  estate  or  interest,  but  within  twelve  years 
next  after  the  time  when  the  right  to  make  an  entry  or 
distress,  or  to  bring  an  action  or  suit  for  the  recovery 
of  such  land  or  rent  shall  have  first  accrued  to  the 
person  whose  interest  shall  have  so  determined,  or  within 
six  years  next  after  the  time  when  the  estate  of  the 
person  becoming  entitled  in  possession  shall  have  be- 
come vested  in  possession,  whichever  of  those  two 
periods  shall  be  the  longer ;  and  if  the  right  of  any  such 
person  to  make  such  entry  or  distress  or  to  bring  any 
such  action  or  suit  shall  have  been  barred  under  this 
Act,  no  person  afterwards  claiming  to  be  entitled  to  the 
same  land  or  rent  in  respect  of  any  subsequent  estate  or 
interest  under  any  deed,  will  or  settlement  executed  or 
taking  effect  after  the  time  when  a  right  to  make  an 
entry  or  distress  or  to  bring  an  action  or  suit  for  the 
recovery  of  such  land  or  rent  shall  have  first  accrued 
to  the  owner  of  the  particular  estate  whose  interest  shall 
have  so  determined  as  aforesaid  shall  make  any  such 
entry  or  distress  or  bring  any  such  action  or  suit  to 
recover  such  land  or  rent."  This  proviso  consists  of  two 
separate  clauses.  The  general  effect  of  the  first  clause 
is  this :  Where  a  particular  estate  has  been  created  with 

Y  2 
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Pabt  Y.  a  reversion  or  remainder  expectant  on  its  determination^ 
if  a  person  without  title  (1)  obtain  possession  during 
the  existence  of  this  particular  estate  and  remain  in  pos- 
session for  twelve  years,  not  only  is  the  owner  of  the 
particular  estate  barred  at  the  end  of  that  time,  but  the 
reversioner  or  remainderman  is  also  barred,  unless  he 
brings  his  action  within  six  years  of  the  time  when  his 
reversion  or  remainder  becomes  an  estate  in  possession. 
For  instance,  if  an  owner  in  possession  creates  an  estate 
for  life  with  remainder  over,  and  the  tenant  for  life  is 
dispossessed  and  dies  after  being  four  years  out  of  posses- 
sion, the  remainderman  has  eight  years  to  bring  his 
action.  If  the  tenant  for  life  has  b§en  out  of  posses- 
sion more  than  six  years  at  the  time  of  his  death,  the 
remainderman  has  six  years  from  the  death  before  he  is 
barred.  This  is  the  simple  case  where  a  settlor  in  pos- 
session creates  a  single  estate  for  life  with  a  remainder 
in  fee.  The  case  is  more  complicated  where  a  series  of 
remainders  are  limited  to  take  effect  in  succession.  In 
this  case  it  is  clear  that  by  the  words  of  the  section  each 
remainderman  has  six  years  to  bring  his  action  after  his 
own  estate  became  an  estate  in  possession.  This  clause 
only  applies  where  the  person  entitled  is  out  of  posses- 
sion and  has  a  right  to  bring  an  action  to  recover 
possession ;  it  does  not  apply  where  the  actual  possession 
and  the  right  to  possession  are  not  severed  ;  for  instance, 
where  a  tenant  for  life  conveys  property,  and  the  grantee 
is  in  possession  under  the  conveyance,  the  tenant  for  life 
is  not  '^  the  person  last  entitled  "  within  the  meaning  of 
this  clause,  and  the  remainderman  has  twelve  years  to 
bring  his  action  after  the  death  of  the  tenant  for  life,  and 
is  not  limited  to  twelve  years  from  the  grantee's  taking 
possession,  or  six  years  from  the  death  of  the  tenant 
for  life  (1). 

There  are  cases  in  which  upon  the  words  of  the  section 
it  may  be  argued  that  a  remainderman  has  more  than 

(1)  Pedder  v.  Hunt,  18  Q.  B.  D.  566. 
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six  years  to  bring  his  action  even  against  a  person  who  Part  v. 
has  been  in  possession  without  title  for  six  years  or  "' 
more.  Take  the  following  case :  An  estate  in  possession 
is  settled  in  1870  as  follows — to  A.  for  life,  remainder  to 
B.  for  life,  remainder  to  C.  in  fee.  In  1871  D.,  a  wrong- 
doer, takes  possession,  and  having  held  possession  till 
A.'s  death  in  1884,  continues  in  possession  during  B.'s 
life.  B.  dies  in  1886,  four  years  before  his  title  would 
be  barred.  By  the  provisions  of  the  first  clause  of  this 
proviso,  his  right  accrues  on  B.'s  death  in  1886.  The 
"  person  last  entitled  "  to  the  particular  estate  on  which 
C.'s  estate  or  interest  was  expectant  was  B.,  whose  right 
of  entry  or  action  first  accrued  on  the  death  of  A.  in 
1884.  Thereupon,  according  to  the  strict  words  of  the 
enactment,  it  would  seem  that  C.  might  bring  his  action 
at  any  time  within  twelve  years  of  A.'s  death  in  1884, 
which  would  give  C.  till  1896,  instead  of  his  being 
limited  to  six  years  from  B.'s  death,  which  would  only 
give  him  till  1892.  This  efiect  was  probably  not  in  the 
minds  of  the  framers  of  the  Act. 

The  second  clause  of  the  proviso  is  as  follows :  "  And 
if  the  right  of  any  such  person  to  make  such  entry  or 
distress,  or  to  bring  any  such  action  or  suit  shall  have 
been  barred  under  this  Act,  no  person  afterwards  claim- 
ing to  be  entitled  to  the  same  land  or  rent  in  respect 
of  any  subsequent  estate  or  interest  under  any  deed, 
will,  or  settlement  executed  or  taking  efiTect  after  the 
time  when  a  right  to  make  an  entry  or  distress,  or  to 
bring  an  action  or  suit  for  the  recovery  of  such  land  or 
rent  shall  have  first  accrued  to  the  owner  of  the  par- 
ticular estate  whose  interest  shall  have  so  determined 
as  aforesaid  shall  make  any  such  entry  or  distress,  or 
bring  any  such  action  or  suit  to  recover  such  land  or 
rent." 

"Any  such  person"  clearly  means  "any  person  be- 
coming entitled  in  possession  to  a  future  estate  or  in- 
terest."   The  effect  of  the  clause  then  is  to  provide  that 


326 


STATUTES  OF  LIMITATIONS. 


Pabt  V. 

CH.  V. 


Settle 
ments  bv 

m 

parties 
OATing 
particular 
estates  and 
reTersions. 


if  a  reyersioner  or  remainderman  settles  his  estate  after 
the  statute  has  begun  to  run  against  the  person  entitled 
to  the  particular  estate  in  possession,  the  title  of  all 
persons  claiming  under  such  settlement  will  be  barred 
if  apd  when  the  settlor  is  barred.  Thus,  suppose  A.  be 
tenant  for  life  with  remainder  in  fee  to  B.,  and  A.  is  dis- 
possessed by  a  stranger,  and  B.  afterwards  during  A.'s  life 
settles  his  estate  in  remainder  on  himself  for  life,  with  re- 
mainder to  G.  for  life,  remainder  to  D.  in  fee.  If  on  A.'s 
death  B.  takes  no  steps  to  recover  the  land  till  the 
statute  has  run  out  against  him  and  his  own  title  is 
barred,  in  that  case  C.  and  D.  and  all  persons  claiming 
through  them  are  barred  also.  It  must  be  observed  that 
the  clause  only  applies  **  where  the  right  of  any  such 
person  ....  shall  have  been  barred."  If,  therefore,  B., 
the  settlor,  in  the  case  supposed  die  before  his  remainder 
fall  into  possession,  or  if  he  becomes  entitled  in  posses- 
sion and  dies  while  the  statute  is  running  against  him, 
and  before  his  right  is  barred,  this  clause  has  no  opera- 
tion, and  the  rights  of  persons  claiming  under  the  settle- 
ment must  be  determined  by  the  other  provisions  of  the 
statute. 

Having  considered  the  effect  of  the  dealing  by  an 
owner  of  an  estate  in  possession  with  such  estate  after 
time  has  begun  to  run,  and  by  an  owner  of  an  estate 
in  remainder  with  his  estate  after  time  has  begun  to  run 
against  the  owners  of  the  prior  estate  in  possession,  let  us 
consider  what  is  the  effect  of  the  dealings  by  a  tenant 
for  life  and  remainderman,  when  time  is  running  against 
the  tenant  for  life,  with  their  estates  inter  ^,  and  their 
joint  dealings  with  such  estates  in  favour  of  third 
parties. 

Where  A.  is  tenant  for  life,  with  remainder  to  B.,  and, 
while  time  is  running  against  A.,  A.  surrenders  his  estate 
to  B.,  it  would  seem  clear  that,  as  B/s  remainder  is  accele- 
rated by  the  merger  of  the  two  estates  and  so  falls  into  pos- 
session, time  will  begin  to  run  against  B.  under  the  fourth 
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branch  of  the  Srd  section  of  3  &  4  Wm.  IV.  c.  27  from  the  Part  v. 
date  of  the  surrender  and  not  from  the  death  of  A. ;  so,  if  ^'^' 
in  similar  circumstances  B.  conveys  his  remainder  to  A.»  it 
would  seem  that  A.  by  acquiring  B.'s  estate  acquires  a  new 
right  in  respect  of  such  estate,  and  that  A.  would  be  barred 
not  in  twelve  years  from  themoment  when  the  statute  began 
to  run  against  his  life  estate,  but,  as  in  the  former  case, 
in  twelve  years  from  the  date  of  the  conveyance,  by  which 
A.  acquires  in  possession  B.'s  estate  in  remainder ;  and  it 
would  follow  that,  if  in  similar  circumstances  A.  and  B. 
together  conveyed  their  estates  to  a  third  person,  time 
would  run  against  such  third  person  from  the  date  of  such 
conveyance.  Let  us  now  consider  the  case  where,  while 
time  is  running  against  A.,  A.  and  B.  together  concur,  not 
in  conveying  the  property  to  one  absolutely,  but  by  way 
of  settlement  creating  particular  estates  and  remainders. 
If  some  of  these  estates  are  of  such  a  nature  that  they  are 
commensurate  with  and  must  take  effect  out  of  A.'s  estate 
only,  and  all  the  rest  are  such  that  they  must  take  effect 
out  of  B.'s  estate,  it  would  seem  that  the  owner  of  the 
former  class  of  estates  may  be  considered  as  claiming 
through  A.  only,  and  the  owners  of  the  latter  class 
as  claiming  through  B.  only,  and  that  time  would  run 
against  their  respective  interests  accordingly.  If,  how- 
ever, the  resettlement  creates  an  estate  in  remainder 
which  takes  effect  out  of  the  estates  of  A.  and  B.  jointly, 
a  di£Scult  question  arises,  whether  time  begins  to  run 
from  the  date  of  the  resettlement,  or  from  the  time  of  such 
new  estate  in  remainder  taking  effect  in  possession ;  the 
latter  view  is  probably  correct,  because  until  the  new 
estate  takes  effect  in  possession,  the  merger  of  the  two 
estates  through  which  the  new  estate  takes  effect  can 
hardly  be  said  to  take  place.  In  Doe  v.  Edmonds  (1)  an  Doe  t. 
estate  stood  limited  to  a  mother  for  life,  with  remainder  ^""^w^* 
to  her  son  in  tail,  and  while  time  was  running  against  the 
mother,  the  father,  mother  and  son  suffered  a  recovery  and 

(1)  G  M.  &  W.  295. 
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Part  V.  resettled  the  estate  on  the  father  for  life,  remainder  to  the 
'  mother  for  life,  remainder  to  the  son  for  life,  remainder  to 
his  issue  in  tail,  remainder  to  a  daughter.  The  new  estate 
of  the  father  in  possession  took  effect  out  of  the  old  estates 
of  the  mother  and  son  jointly,  so  that  there  must  have 
been  a  merger  of  the  two  old  estates  to  create  such  new 
estate ;  yet  it  was  held  after  the  death  of  the  father  and 
mother,  and  of  the  son  without  issue,  that  for  the  purpose 
of  ascertaining  when  time  began  to  run  against  the 
daughter,  the  new  estate  tail  of  the  son  and  the  estate  of 
the  daughter  ought  to  be  considered  as  having  been  carved 
out  of  the  old  estate  tail  of  the  son  enlarged  into  a  fee. 
In  this  case  it  was  said  that  time  ran  against  the  daughter 
from  the  death  of  the  mother  in  1822.  But,  as  the  action 
was  brought  within  twenty  years  of  that  date,  it  was  unneces- 
sary to  consider  whether  time  began  to  run  then  or  on  the 
death  of  the  son  in  1828.  If  A.,  the  owner  of  a  particular 
estate,  and  B.,  the  person  entitled  in  remainder,  join  in 
a  conveyance  or  resettlement  when  A.  has  been  so  long  out 
of  possession  that  the  statutory  period  has  run  out  against 
him,  then,  A.'s  estate  being  extinguished,  no  conveyance 
by  him  has  any  effect,  and  the  conveyance  and  resettle- 
ment, so  far  as  they  take  effect,  take  effect  out  of  B.'s  estate 
only,  and  time  runs  as  if  B.  had  aliened  an  estate  in 
remainder  expectant  on  the  determination  of  an  estate 
held  for  the  life  of  A. 
Renewal  of  Where  a  lease  is  surrendered  and  a  new  lease  contem- 
dolrine  poraneously  granted  to  the  lessee,  the  reversion  must  be 
encroach-  considered  as  falling  into  possession  at  the  time  of  the 
renewal  of  the  lease.  If  a  person  without  title  has  during 
the  currency  of  the  old  lease  obtained  possession  of  the  de- 
mised premises  or  any  part  thereof,  a  right  of  action  within 
the  meaning  of  the  Act  accrues  to  the  reversioneratthe  time 
of  the  renewal,  and  the  statute  runs  against  him  from  that 
time  (1).    If  a  trespasser  is  in  possession  of  demised  pre- 

(1)  Eoduiastical  Commisnoners  v.  Rowt^  5  App.  Gas.  736,  overruling 
on  this  point  Corpus  Christi  College  v.  Jfogers,  49  L.  J.  C.  L.  4.  See 
Ecdeeiasticdl  Cvmmissionirs/t/r  England  v.  Treemer  (1893),  1  Ch.  166. 
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mises  and  continues  so  in  possession  at  the  expiration  of  Pabt  v. 
the  lease,  time  begins  to  run  against  the  reversioner  from  ^flJ' 
the  expiration  of  the  lease,  and  the  granting  of  a  fresh 
lease  by  the  reversioner  cannot  avail  him  as  against  the 
trespasser,  if  there  is  no  possession  under  the  fresh  lease. 
At  the  end  of  twelve  years  from  the  expiration  of  the  first 
lease  the  right  both  of  the  reversioner  and  of  the  person 
claiming  under  the  fresh  lease  will  be  barred  (1).  A  con- 
veyance by  the  Irish  Landed  Estates  Court  of  a  leasehold 
interest  which  has  become  barred,  does  not  defeat  the 
right  which  has  been  acquired  by  possession.  Such  a 
conveyance  does  not  affect  the  rights  of  third  parties,  but 
only  transfers  the  lessee's  estate,  whatever  it  is,  with  all 
its  incidents,  conditions,  and  liabilities  (2). 

Although  a  lessee  has  paid  no  rent  to  the  lessor  for  Right  of 
more  than  twelve  years,  it  is  clearly  settled  that  the  right  ^here 
of  the  lessor  to  recover  in  ejectment  accrues  under  the  po  rent  has 
fourth  branch  of  the  3rd  section  of  3  &  4  Wm.  IV.  c.  27,  at  fop  twelve 
the  determination  of  the  lease,  and  that  he  may  bring  his  y®*'*' 
action  at  any  time  within  twelve  years  of  that  event  (3). 
The  case  in  which  this  was  laid  down  seems  to  have  been 
decided  without  reference  to  the  effect  of  a  proviso  for 
forfeiture  for  the  non-payment  of  rent  which  will  be  dis- 
cussed below  (4). 

If  a  tenant  in  tail  convey  to  a  stranger  by  an  assurance  instances 
which  is  ineffectual  to  bar  the  issue,  and  possession  is  estates. 
taken  under  such  assurance,  the  right  of  the  issue  or 
remainderman,  as  the  case  may  be,  to  enter  on  the  death 
of  the  tenant  in  tail  is  a  future  estate  within  the  fourth 
branch  of  the  3rd  section  of  3  &  4  Wm.  IV.  c.  27  (5).  If 
land  be  limited  to  a  husband  and  wife  for  their  lives, 
remainder  to  the  husband  in  fee,  the  right  of  the  husband 

(1)  Kennedy  v.  Woods,  1  Ir.  R.  C.  L.  76 ;  2  Ir.  R.  C.  L.  436. 

(2)  Kennedy  v.  Woods^  ubi  supra ;  Nixon  v.  Darley,  2  Ir.  R.  C.  L. 
467. 

(3)  Doe  d.  Davy  v.  Oxenluim,  7  M.  &  W.  131. 

(4)  Part  V.  Ch.  VI.  p.  336. 

(6)  Cannon  v.  Rimington^  12  C.  B.  1.' 
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Past  T.  and  his  heirs  on  the  death  of  the  wife  is  also  a  future 
^fll'  estate  within  that  branch  (1).  And  so»  in  eases  not 
governed  by  the  Married  Women's  Property  Act,  1882,  is 
the  right  of  a  wife,  or  her  heirs,  to  enter  on  her  property 
on  the  death  of  her  husband  when  he  has  conveyed  it  to 
another  by  an  assurance  not  binding  on  the  wife  (2) ;  but 
if  a  husband  and  wife  simply  discontinue  the  possession 
of  the  wife's  property,  then,  subject  to  the  question  of 
disabilities,  time  runs  against  the  wife  and  her  heirs  from 
the  time  when  the  possession  is  discontinued,  and  no  fresh 
right  accrues  under  the  fourth  branch  of  the  3rd  section 
of  3  &  4  Wm.  IV.  c.  27,  on  the  death  of  the  husband  (3) ; 
and  in  such  a  case  no  fresh  right  accrues  to  the  husband 
on  the  death  of  the  wife  in  respect  of  the  curtesy,  as,  by 
the  interpretation  clause  of  3  &  4  Wm.  IV.  c.  27  (4), 
a  tenant  by  the  curtesy  is  considered  as  claiming  through 
the  wife. 
Serorai  If  a  person  has  two  independent  rights  to  the  same 

Siit^ghu  property,  there  would  seem  to  be  nothing  in  the  1st  section 
towme  of  37  &  38  Vict.  c.  57,  which  would  of  necessity  bar  at 
the  same  time  all  his  remedies  in  respect  of  both  rights. 
The  remedy  for  each  right  would  stand  on  its  ovm  footing, 
and,  as  the  eflTect  of  the  34th  section  of  3  &  4  Wm.  IV.  c.  27 
is  only  to  extinguish  the  right  as  to  which  the  remedy  is 
taken  away,  it  seems  clear  that,  if  it  had  not  been  for  the 
20th  section  of  3  &  4  Wm.  IV.  c.  27,  each  right  would 
exist  and  be  barred  independently  and  irrespective  of 
the  others.  But  the  effect  of  the  20th  section  of  3  &  4 
Wm.  IV.  c.  27  is  that,  if  the  right  to  a  particular  estate  in 
possession  has  been  barred,  the  right  of  the  owner  of  such 
estate  or  of  any  one  claiming  through  him  to  any  future 
estate  or  interest,  to  which  such  owner  was  or  became 
entitled  at  any  time  while  the  statute  was  running  against 

(1)  Doe  d.  Johnton  v.  Liversedge,  11  M.  &  W.  517.    See  post, 
p.  331. 

f2)  Jumpsen  v.  Pitcliers,  13  Sim.  327. 

3 1  Doe  d.  Corhyn  ▼.  BramsUm^  3  A  &  E.  63. 

4)  Sect.  1. 
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tho  particular  estate,  is  barred  at  the  same  time ;  and  the    Pabt  V. 
statute  does  not  begin  to  run  in  respect  of  such  future      ^'^' 
estate,  unless  in  the  meantime  some  person  entitled  to  a 
particular  estate,  subsequent  to  the  one  barred,  shall  have 
obtained  possession.    If  this  exception  at  the  end  of  the 
20th  section  had  not  been  inserted,  the  effect  would  have 
been  that  if  there  were  two  successive  tenants  for  life  with 
remainder  to  the  first  in  fee,  and  the  estate  for  life  of  the 
first  had  been  barred  in  favour  of  a  trespasser  against 
whom  the  second  recovered  possession,  the  property  would, 
at  the  death  of  the  second  tenant  for  life,  have  belonged 
either  to  his  representatives  who  clearly  would  have  no 
title,  or  to  the  trespasser  who  had  been  already  success- 
fully ejected.    It  must  be  particularly  observed  that  the 
right  to  the  future  estate  is  not  affected,  unless  the  person 
entitled  to  the  estate  in  possession  becomes  entitled  to  the 
future  estate  before  the  estate  in  possession  has  been 
barred.    If  this  were  otherwise,  the  owner  of  a  particular 
estate  which  was  barred  would,  if  he  purchased  an  estate 
in  remainder,  acquire  nothing,  although  the  right  of  the 
remainderman  from  whom  he  purchased,  would  have  been 
unaffected.    Nor  is  the  right  to  the  future  estate  affected, 
unless  the  particular  estate  in  possession  has  been  actually 
barred,  and  it  is  consequently  unaffected  if  the  particular 
estate  determines  before  the  prescribed  period  has  run  out. 
This  is  noticed  by  Lord  St.  Leonards  (1)  in  commenting 
on  the  case  of  Boe  v.  Liversedge  (2).    In  that  case,  copy-  Doe  t. 
hold  property  was  limited  to  a  husband  and  wife  with  -^'^'^*- 
remainder  to  the  heirs  of  the  husband.     The  husband 
went  abroad  in  1805,  and  was  never  heard  of  again.    In 
1807  he  was  made  a  bankrupt,  and  his  property  was  vested 
in  his  assignees  in  bankruptcy.    The  wife  remained  in 
possession  till  her  death  in  1841,  and  within  twenty  years 
of  that  date  the  assignees  brought  ejectment  against  the 
devisee.    The  action  was  held  to  be  in  time,  because, 


(1)  Treat! 

(2)  11  M. 


Trctttise  on  Property  Statutes,  p.  50. 
&W.  517. 
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although  the  assignees  took  all  the  husband's  interest 
both  for  life  and  in  remainder^  yet  the  presumption  was 
that  the  husband  died  before  1812 ;  and  the  life  interest 
of  the  wife  which  she  acquired  by  survivorship  was  one 
which  had  been  limited  or  had  taken  effect  after  or  in 
defeasance  of  the  husband's  estate  or  interest  in  possession 
within  the  meaning  of  the  exception  at  the  end  of  the 
20th  section,  and  had  been  recovered  by  her  within  the 
meaning  of  that  exception.  This  case,  as  Lord  St. 
Leonards  remarks,  could  not  have  come  within  the 
20th  section  at  all,  because,  as  the  husband's  particular 
estate  was  presumed  to  have  determined  before  1812,  the 
title  of  the  assignees  to  such  interest  could  not  have  been 
barred ;  however,  as  the  decision  was  given  on  the  assump- 
tion that  the  20th  section  applied,  this  case  may  be  taken 
as  an  authority  that,  if  a  person  entitled  to  an  estate  to 
take  effect  in  defeasance  of  the  estate  in  possession  is 
shown  to  be  actually  in  possession,  it  is  immaterial  for  the 
purposes  of  the  exception,  notwithstanding  the  use  of  the 
word  "  recover,"  how  the  possession  was  acquired.  It  also 
decides  that,  if  a  tenant  for  life  is  ousted,  not  by  a  stranger 
but  by  a  succeeding  tenant  for  life  who  retains  possession 
more  than  twelve  years  during  the  lifetime  of  the  first  and 
then  survives  him  and  retains  possession,  the  right  of  the 
persons  claiming  the  estate  in  remainder  to  which  the 
ousted  tenant  for  life  was  entitled  will,  under  the  excep- 
tion in  the  20th  section,  be  preserved  by  the  possession  of 
the  second  tenant  for  life  after  the  death  of  the  first,  and 
that  such  persons  will  have  twelve  years  from  the  death 
of  the  second  tenant  for  life  wherein  to  assert  their  right, 
just  as  if  the  first  tenant  for  life  had  been  ousted  by  a 
stranger  and  their  right  had  been  preserved  by  the  entry 
of  the  second  tenant  for  life. 

Where  an  estate  pur  atUre  vie  and  the  remainder 
expectant  on  the  determination  of  such  estate  became 
vested  in  the  same  person  in  circumstances  which  made 
it  doubtful  whether  a  merger  had  or  had  not  taken 
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place,  and  the  plaintiff  claiming  through  this  person  PabtV. 
brought  her  action  less  than  twenty  years  after  the  life  ^'^' 
dropped,  but  more  than  twenty  years  after  the  estate 
pvnr  autre  vie  accrued,  and  more  than  twenty  years  after 
the  time  when  the  merger  (if  any)  would  have  taken 
place,  it  seems  to  have  been  admitted  on  all  hands  that, 
if  a  merger  had  taken  place,  the  action  would  have  been 
barred,  and  this  must  have  been  so  on  the  principles 
laid  down  above  (1).  But  it  was  considered  unnecessary 
to  decide  that  question,  and,  assuming  that  there  was  no 
merger,  the  claim  to  the  reversion  was  held  barred  by 
the  operation  of  the  20th  section  (2).  In  the  circum- 
stances of  the  case  the  action  was  clearly  barred  quacunque 
via,  but  it  is  worth  considering  what  would  have  been 
decided  if  it  had  been  clear  that  there  had  been  no 
merger,  and  if  time  had  not  run  out  against  the  estate  pur 
autre  vie  before  the  last  life  dropped.  The  20th  section 
would  then  have  had  no  operation.  Now  that  section 
was  not  referred  to  in  the  argument  for  the  defendant. 
The  defendant's  case  was,  assuming  there  was  no  merger, 
put  upon  this,  that  the  5th  section  of  3  &  4  Wm.  IV. 
c.  27  (now  the  first  part  of  the  2nd  section  of  37  &  38 
Vict.  c.  57)  defined  when  the  estate  was  to  be  deemed  to 
have  fallen  into  possession  within  the  meaning  of  the 
4th  branch  of  the  3rd  section,  that  the  5th  section  from 
its  wording  clearly  applied  only  to  cases  where  the 
particular  estate  was  vested  in  some  other  person  than 
the  reversioner,  and  consequently  it  seems  to  have  been 
contended  that  neither  the  4th  branch  of  the  3rd  section 
nor  the  5th  section  applied  to  the  case,  and  therefore 
that  time  would  run  against  the  estate  in  remainder  from 
the  date  when  time  began  to  run  against  the  particuleu: 
estate  and  would  not  begin  to  run  afresh  when  that 
estate  determined.  This  reasoning,  although  the  20th 
section  was  referred  to  in  the  judgment,  was  certainly 
acquiesced  in  to  the  extent  that  the  5th  section  did 

(1)  See  ante,  p.  326. 

(2)  Doe  d.  Bull  v.  Mouisdule,  16  M.  &  W.  689. 
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Pabt  V.  not  apply  where  the  owner  of  the  particular  estate  was 
'  also  the  reyersioner^  and  may  perhaps  be  considered 
to  have  been  acquiesced  in  altogether;  the  case  may 
therefore  be  considered  an  authority  that,  if  there 
can  in  any  circumstances  be  a  particular  estate  and 
reversion  vested  in  the  same  .person  without  merging, 
then,  if  the  particular  estate  determines  while  time  is 
running  against  it  but  before  it  is  barred,  the  time 
continues  to  run,  and  does  not  begin  to  run  afresh  from 
the  determination  of  the  particular  estate.  It  appears, 
however,  somewhat  difficult  to  see  why  the  words  of  the 
5th  section  of  necessity  lead  to  such  a^ conclusion ;  and, 
in  fact,  in  the  case  referred  to,  the  20th  section  seems 
rather  to  have  been  treated  as  giving  an  interpretation 
to  the  5th  section  than  merely  as  a  proviso  upon  it.  A 
somewhat  similar  point  to  that  raised  in  Doe  v.  MouUdale 
was  raised  by  Pigot,  C.B.,  in  the  Irish  case  of  Poole  v. 
OriffUh  (1),  but  as  it  was  not  actually  involved  in  the 
decision,  the  observation  of  the  C.B.  cannot  be  considered 
in  any  way  authoritative  on  the  subject. 

The  case  of  Doe  d.  Hall  v.  Moulsdale  was  followed  by 
the  Court  of  Queen's  Bench  in  Ireland  in  the  case  of 
Clarke  v.  Clarke  (2).  In  that  case  a  testator  devised 
certain  lands  to  A.,  and  if  A.  either  married  or  cohabited 
with  a  Boman  Catholic  or  if  he  died  without  a  lawful 
heir,  then  the  testator  devised  the  property  to  B.  A. 
cohabited  with  a  Boman  Catholic  and  also  died  without 
a  lawful  heir.  More  than  twenty  years  after  the  time 
when  A.  began  to  cohabit  with  the  Boman  Catholic,  but 
a  few  months  only  after  his  death,  B.  brought  ejectment 
against  the  devisee  of  A.  It  was  held  under  the  20th 
section  of  3  &  4  Wm.  IV.  c.  27  that  the  statute  ran 
against  B.  from  the  happening  of  the  first  event,  and  that 
he  could  not  recover. 

(1)  15  Ir.  C.  L.  R.  277,  292. 

(2)  2  Ir.  R.  G.  L.  396.  But  see  AsUey  v.  Earl  of  Euex,  L.  R.  IB 
Eq.  290,  and  j}08^,  Cb.  YI.  p.  338. 
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{Fifth  Branch  of^d  section  and  4:th  section  of  3  db  ^ 

Wm.  IV.  e.  27.) 

The  fifth  brancK  of  the  3rd  section  and  the  4th  section    Pabt\. 
of  3  :&  4  Wm.  IV.  c.  27  relate  to  rights  acquired  by      ^^flT" 
forfeitures   and   breaches  of  conditions,  and  must  be 
considered  together.    They  are  as  follows  : — 

"  And  when  the  person  claiming  such  land  or  rent  or  Fifth 
the  person  through  whom  he  claims  shall  have  become  J^ 
entitled  by  reason  of  any  forfeiture  or  breach  of  condition,  wcticm 
then  such  right  shall  be  deemed  to  have  first  accrued  wm.  iv. 
when  such  forfeiture  was  incurred  or  such  condition  was  ^-  ^'^ 
broken." 

"Provided  always,  that  when  any  right  to  make  an  4th8ecUon 
entry  or  distress  or  to  bring  an  action  to  recover  any  ^^  jy^ 
land  or  rent  by  reason  of  any  forfeiture  or  breach  of  «•  27. 
condition  shall  have  first  accrued  in  respect  of  any  estate 
or  interest  in  reversion  or  remainder,  and  the  land  or  rent 
shall  not  have  been  recovered  by  virtue  of  such  right,  the 
right  to  make  an  entry  or  distress  or  bring  an  action  to 
recover  such  land  or  rent  shall  be  deemed  to  have  first 
accrued  in  respect  of  such  estate  or  interest  at  the  time 
when  the  same  shall  have  become  an  estate  or  interest  in 
possession,  as  if  no  such  forfeiture  or  breach  of  condition 
had  happened." 

These   provisions,  as  was'  remarked  argvendo  in  Doe  d. 
SaU  V.  MouUdale  (1),  clearly  apply  to  every  forfeiture  or 

(1)  16  M.  &  W.  696 ;  and  Bee  WUtUm  v.  Peacock^  3  M.  &  E<  325. 
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breach  of  condition,  and  not  merely  to  cases  between 
landlord  and  tenant.  Under  the  old  law  a  remainderman 
or  reversioner  who  had  a  right  of  entry  on  forfeiture  of 
the  particular  estate  was  not  bound  to  enforce  the  for- 
feiture,  and  his  rights  at  the  determination  of  such  estate 
were  in  no  way  prejudiced  by  his  not  enforcing  the 
forfeiture  (1).  The  object  of  the  4th  section  of  3  &  4 
Wm.  IV.  c.  27  is  to  preserve  this  rule. 

We  have  seen  that  it  is  settled  that,  although  no  rent 
has  been  paid  for  upwards  of  twelve  years  before  the 
expiration  of  a  lease,  the  reversioner  has,  notwithstanding, 
twelve  years  from  the  determination  of  the  lease  in  which 
to  recover  possession  (2).  But  it  may  be  observed  here 
that  in  the  case  referred  to  (3)  it  does  not  appear  whether 
there  was  or  was  not  a  proviso  for  re-entry  on  non- 
payment of  rent,  and  the  case  seems  to  have  been 
decided  on  the  fourth  branch  of  the  3rd  section  of  3  &  4 
Wm.  IV.  c.  27  without  reference  to  the  fifth  branch ;  but 
it  is  clear  that,  even  if  there  had  been  such  a  proviso,  the 
law  as  there  laid  down  would  have  been  equally  correct^ 
because  the  right  of  the  reversioner  would  then  have 
been  saved  by  the  4th  section.  We  have  seen,  too,  that 
the  right  to  distrain  for  rent  reserved  on  a  lease  is 
unaffected  by  any  lapse  of  time  during  which  no  rent 
has  been  paid,  although  only  six  years*  arrears  are  recover- 
able (4).  It  was  decided  in  Ireland  in  the  case  of  Doe  v. 
Bingham  (5)  that  the  right  of  a  landlord  to  re-enter  for 
non-payment  of  rent  was  barred  by  non-payment  for 
twenty  years  (i.e.  under  3  &  4  Wm.  IV.  c.  27).  This 
case  seems  to  have  been  decided  on  the  ground  that 
ejectment  for  non-payment  of  rent  under  the  Irish 
Landlord   and   Tenant   Acts  was  a  proceeding  for  the 

(1)  Doe  d.  Cook  v.  Danvers,  7  East,  299 ;  and  see  Doe  d.  AJUn  ▼. 
Blakeway,  5  C.  &  P.  563. 
r2^  Part  V.  Ch.  V.  p.  329. 
r3)  Doe  d.  Davy  v.  Oxenhamt  7  M.  &  W.  131. 

4)  See  ante,  Part  V.  Ch.  II.  p.  279. 

5)  3  Ir.  L.  R.  456. 
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recovery  of  rent,  and  that  conventional  rents  were  within    Part  v. 
the  2nd  section  of  3  i&  4  Wm.  IV.  c.  27  ;  but  since  the     ^^LT* 
decision  of  Grant  v.  Ellis  (1),  which  makes  the  last- 
mentioned  ground  untenable,  Doe  v.  Bingham  has  been 
three  times  overruled  (2). 

Where  A.  having  a  lessee  for  a  term  of  years  granted  a  Rent  re- 
lease at  a  certain  rent  for  the  whole  remainder  of  the  ^^^n  no 
term  so  as  to  leave  no  reversion  in  himself,  and  for  "▼•"ion. 
twenty-two  years  no  rent  was  paid,  it  was  held  that  the 
rent  reserved  was  a   conventional  rent   of   the   same 
character  as  that  reserved  to  a  landlord  from  his  tenant, 
and  that  the  right  of  A.  and  his  representatives  to  the 
rent  during  the  residue  of  term  was  not  barred  by  3  &  4 
Wm.  IV.  c.  27,  s.  2  (3). 

Lord  St.  Leonards  (4)  curiously  quotes  Doe  v.  Bingham 
without  apparent  disapproval  and  without  noticing  the 
grounds  of  the  decision  in  the  three  subsequent  cases  to 
the  contrary  effect.  In  Ireland  ejectment  for  non- 
payment of  rent  may  be  brought,  even  though  no  power 
of  re-entry  be  reserved  (5),  and  has  become  the  usual 
mode  of  enforcing  payment  of  rent  in  arrear,  and  is  there- 
fore looked  upon  rather  as  a  proceeding  for  that  purpose 
than  as  one  to  recover  the  land.  Hence  questions  on 
this  point  naturally  arise  oftener  in  that  country  than  in 
England.  In  the  three  cases  referred  to  as  overruling 
Doe  V.  Bingham,  the  principal  ground  of  the  judgments 
appears  to  have  been  that,  treating  ejectment  for  non- 
payment of  rent  as  substantially  a  remedy  for  recovering 
rent,  the  point  was  settled  by  the  principle  affirmed  in 
Grant  v.  EUia  (6).  They  are  not,  therefore,  authorities 
directly  applicable  to  leases  with  a  power  of  re-entry  in 

a)  9  M.  &  W.  113.    See  supra.  Part  V.  Ch.  IT.  p.  279. 

(2)  Lessee  of  Crosbie  v.  Sugrue,  9  Jr.  L.  R.  17 ;  Lessee  of  Parke  v. 
McLoughlin,  1  Ir.  0.  L.  R.  186 ;  SpraU  v.  Sherlock,  3  Jr.  C.  L.  R.  69. 

(3)  Re  Tumer^s  Estate,  11  Ir.  Ch.  R.  304. 

(4)  Prop.  Stat  43. 

(5)  See  23  &  24  Vict  c  154,  8.  53. 

(6)  9  M.  &  W.  113. 

Z 
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England,  where  it  is  believed  no  case  has  been  decided 
on  that  point.  It  is^  however,  submitted  that,  as  it 
appears  to  be  generally  true  that  the  omission  to  enforce 
one  forfeiture  does  not  prejudice  the  right  to  enforce  a 
subsequent  one,  and  as  the  lease  clearly  remains  in 
existence  until  a  forfeiture  is  actually  enforced,  a  fresh 
right  to  re-enter  accrues  and  therefore  time  begins  to 
run  afresh  every  time  a  fresh  default  in  payment  is 
made. 

The  4th  section  of  3  &  4  Wm.  IV.  c.  27  operates  to 
preserve  the  right  of  the  remainderman  not  only  where 
he  has  a  right  of  entry  on  a  forfeiture  in  the  strict  sense 
of  the  word  but  also  where  by  the  terms  of  a  conditional 
limitation  the  previous  estate  is  expressed  to  come  to  an 
end  on  the  breach  of  a  condition  and  the  estate  of  the 
remainderman  to  fall  into  possession.  Therefore,  if  an 
estate  be  limited  in  tail  with  remainder  over,  subject  to 
a  clause  that  if  the  tenant  in  tail  do  not  take  the  name  and 
arms  of  the  donor  or  reside  in  the  msmsion  house  his 
estate  shall  cease  and  the  property  belong  in  possession 
to  those  in  remainder,  and  the  tenant  in  tail  after 
breaking  the  condition  holds  the  property  for  twelve 
years  and  then  dies  without  issue,  the  original  right  of 
the  remainderman  accrues  on  his  death  as  if  the  condition 
had  not  been  broken  (1). 

(I)  AsiUy  V.  Earl  of  Essex,  L.  R.  18  Eq.  290,  43  L.  J.  Cli.  817. 
But  see  Clarke  v.  Clarke^  2  Ir.  R.  C.  L.  395,  and  anU,  p.  334. 
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CHAPTER  VII. 

ADMINISTRATION  (3  &  4  WM.  IV.  C.  27,  S.  6). 

Before  the  passing  of  the  Act  3  &  4  Wm.  IV.  c.  27,  if  Part  v. 
any  right  accrued  between  the  death  of  an  intestate  and  ^'  ^'' 
the  grant  of  letters  of  administration,  time  did  not  begin 
to  run  against  such  right  under  any  Statute  of  Limitation, 
until  the  time  when  letters  of  administration  were  taken 
out.  The  consequence  was  that,  if  the  right  to  a  chattel 
interest  in  land  fell  in  after  the  death  of  a  person  intes- 
tate, that  right  might  be  kept  alive  for  an  indefinite 
period  by  the  fact  that  no  one  took  out  letters  of  adminis- 
tration, though  the  land  was  in  the  hands  of  an  adverse 
possessor  (1).  The  6th  section  of  the  Act  3  &  4  Wm.  IV. 
c.  27  prevents  the  occurrence  of  any  such  inconvenience 
for  the  future.     It  enacts  as  follows : — 

''For  the  purposes  of  this  Act  an  administrator  claim-  6th  sectioa 
ing  the  estate  or  interest  of  the  deceased  person  of  whose  ^y^  ^y 
chattels  he  shall  be  appointed  administrator  shall  be  c.  27. 
deemed  to  claim  as  if  there  had  been  no  interval  of  time 
between  the  death  of  such  deceased  person  and  the  grant 
of  the  letters  of  administration." 

Time,  therefore,  now  runs  against  the  right  of  an 
administrator  to  an  estate  or  interest  in  land  or  rent  from 
the  time  when  the  estate  or  interest  became  an  estate  or 
interest  in  possession,  as  it  always  did  when  the  deceased 
left  an  executor. 

It  has  been  held  by  Stirling,  J.  (2),  following,  a  deci- 

(1)  Stanford^ 8  case,  cited  Cro.  Jac.  61 ;  Fairdaim  v.  Little^  cited 
in  Murray  v.  East  India  Co,^  5  B.  &  Aid.  214;  and  judgment  in 
Murray  v.  East  India  Co,^  xb.  212, 

(2)  Jn  re  WUliaTns.    Davies  v.  Winiams,  34  Cb.  D.  558. 

z  2 
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Part  V.    sion  of  Chitty,  J.,  in  chambers^  that  sect.  6  applies  for  all 
cH^i.     ^j^^  purposes  of  the  Act,  and  is  not  merely  a  proviso  to 
the  sections  preceding  it. 

In  an  earlier  case  before  Knight  Bruce,  V.-C,  the  42nd 
section  of  3  &  4  Wm.  IV.  c.  27  was  relied  on  as  a  bar 
to  the  recovery  of  more  than  six  years*  interest  on  a 
pecuniary  legacy.  The  Vice-Chancellor  expressed  an 
opinion  that  the  6th  section  did  not  make  an  acknow- 
ledgment given  after  the  death  of  the  legatee  intestate 
to  a  person  who  afterwards  became  administrator  effectual 
to  keep  alive  the  right  to  recover  more  than  six  years* 
arrears,  and  that  such  an  acknowledgment  was  not  given 
to  the  person  entitled  to  the  money  (1). 

(1)  EoUand  v.  aark,  1  Y.  &  0.  C.  C.  151, 170. 
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CHAPTER  VIII. 

TENANCIES  AT  WILL  (3  &  4  WM.  IV.  C.  27,  S.  7). 

The  7th  section  of  3  &  4  Wm.  IV.  c.  27,  relating  to    part  v. 
tenancies  at  will,  is  as  follows : —  cHjaii. 

"  When  any  person  shall  be  in  possession  or  in  receipt  of  7th  section 
the  profits  of  any  land  or  in  receipt  of  any  rent  as  tenant  wm.  iv. 
at  will,  the  right  of  the  person  entitled  subject  thereto  or  c.  27. 
of  the  person  through  whom  he  claims  to  make  an  entr}' 
or  distress  or  bring  an  action  to  recover  such  land  or  rent 
shall  be  deemed  to  have  first  accrued,  either  at  the 
determination  of  such  tenancy  or  at  the  expiration  of 
one  year  next  after  the  commencement  of  such  tenancy 
at  which  time  such  tenancy  shall  be  deemed  to  have 
determined;   provided    always  that   no    mortgagor   or 
cestui  que  trmt  shall  be  deemed  to  be  a  tenant  at  will, 
within  the  meaning  of  this  clause,  to  his  mortgagee  or 
trustee." 

Before  the  Act  3  &  4  Wm.  IV.  c.  27,  as  there  could  be  How 
no  right  of  entry  till  the  determination  of  a  tenancy  at  ^{JJ^*  ** 
will,  it  followed  that  time  could  not  begin  to  run  till  determined 
such  determination,  however  long   the  tenancy  might  uvrof  Act. 
continue ;  and  as,  if  an  occupation  once  commenced  as  a 
tenancy  at  will,  it  remained  such  till  it  was  determined, 
the  consequence  was  that  a  person  might  in  fact  be  in 
possession  for  a  very  long  period  without  paying  any 
rent  or  making  any  acknowledgment  of  title  and  yet  be 
liable  to  be  ousted  by  the  lessor;  and  an  acknowledg- 
ment by  pecuniary  payment  or  otherwise,  after  an  occupa- 
tion of  any  length    of   time,  was  evidence    that   the 
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Pabt  V.  occupation  was  permissive  from  the  beginning  (1).  The 
cH.^.  2nd  section  of  3  &  4  Wm.  IV.  c.  27  (now  the  Ist  section 
of  37  &  38  Vict.  c.  57)  would  alone  have  made  no 
difference  in  this,  for  the  lessor  at  will,  although  he  has 
a  right  to  determine  the  tenancy  at  any  moment,  can 
have  no  right  of  entry  within  the  meaning  of  the  2nd 
section  of  3  &  4  Wm.  IV.  c.  27  (or  the  1st  section  of 
37  &  38  Vict.  c.  57)  until  he  is  in  a  position  to  bring  ah 
action  of  ejectment  (2),  which  will  not  be  till  lawful 
possession  under  the  tenancy  is  determined  by  a  demand 
of  possession  or  otherwise  (3).  The  lessor  may  determine 
a  tenancy  at  will,  not  only  by  an  actual  demand  of 
possession,  but  by  words  expressing  an  intention  to 
determine  it,  even  if  spoken  off  the  premises,  provided 
the  tenant  has  notice  (4),  or  by  any  act  on  the  premises 
which  would  otherwise  be  a  trespass,  and  that  whether 
any  intention  on  the  lessor's  part  to  determine  the 
tenancy  is  or  is  not  shown  (5),  or  by  an  entry  for  the 
purpose  of  taking  possession,  and  that  even  if  the  tenant 
is  absent  (6).  A  tenancy  at  will  is  also  determined  by 
the  death  of  either  party  (7),  or  by  either  party  alienating 
his  interest,  provided  and  as  soon  as  such  alienation 
comes  to  the  knowledge  of  the  other  (8).  However,  the 
Judicial  Committee  of  the  Privy  Council,  in  circum- 
stances from  which  it  would  seem  clear  that  the  tenant 

(1)  Doe  d.  Jachson  v.  Wilkimou^  3  B.  &  C.  413;  Doe  d.  TJiompiou 
V.  Clark,  8  B.  &  C.  717. 

(2)  See  Garrard  v.  Tuck,  pei'  AVilde,  C. J.,  8  C.  B.  251. 

(3)  Ooodtitle  d.  Gallaway  v.  UerJxyrt,  4  T.  K.  680 ;  Right  d.  Lewis 
V.  Beard,  13  East,  210. 

(4)  Co.  Litt.  556. 

(5)  Doe  d.  Bennett  v.  Turner,  7  M.  &  W.  226;  and  Turner  v.  Doe 
d.  Bennett,  9  M.  &  W.  643. 

(6)  Co.  Litt.  556;  Doe  d.  Moore  v.  Lawder,  1  Stark.  308. 

(7)  Co.  Litt.  556;  Doe  d.  Stanway  v.  Rock,  4  M.  &  G.  30;  Hogan 
V.  Hand,  14  Moore  P.  C.  C.  310. 

(8)  Disdale  t.  lies,  2  Lev.  88 ;  S.  C.  sub.  nom.  Hinchman  v.  lies,  1 
Ventr.  247 ;  Doe  d.  Dixie  v.  Dauies,  7  Exch.  89 ;  Doe  d.  Davies  v. 
Thomas,  6  Exch.  854 ;  Pinhom  v.  Sauster,  8  Exch.  763 ;  and  see  per 
Creswell,  J.,  Melling  v.  Leak,  16  C.  B.  669 ;  and  Cole  on  Ejectment, 
452. 
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«t  will  must  have  known  of  a  grant  by  the  lessor  at  will  Part  v. 
of  a  lease  for  years  to  a  third  party,  held  that  the  effect  ^"'  ^"'' 
of  such  lease  was  not  to  determine  the  tenancy  at  will, 
but  only  to  give  to  the  lessee  for  years  a  right  to  deter- 
mine such  tenancy.  The  point  was  not  much  discussed 
in  the  judgment,  nor  was  the  fact  that  the  tenant  at  will 
must  have  known  of  the  lease  commented  on ;  but  it 
would  seem,  as  the  facts  are  reported,  to  be  a  decision 
that  a  demise  to  a  third  party  by  a  lessor  at  will  does 
not,  even  if  communicated  to  the  tenant  at  will,  of  itself 
determine  the  tenancy  at  will,  and  this  is  certainly 
inconsistent  with  the  cases  before  alluded  to  (1). 

There  are  expressions  used  in  the  judgments  delivered  Admi.<8i(»iH 
in  one  case  (2),  which  seem  to  imply  that  any  acts  on  thaToccu-^ 
the  part  of  an  occupier  amounting:  to  admissions  that  he  P®*^*^?  '^^ 

^  •*■  ,  ,  permissive. 

is  only  holding  as  tenant  at  will  to  the  rightful  owner, 
will  prevent  the  statute  from  running  against  such 
owner's  title.  This,  however,  appears  not  to  be  correct, 
and  in  the  case  referred  to,  the  facts  would  have  war- 
ranted the  judgment  on  another  ground,  namely,  that 
during  the  twenty  years  preceding  the  action  the  owner 
had  himself  been  from  time  to  time  in  possession. 
Putting  aside  the  effect  of  acknowledgments  in  writing 
under  the  14th  section  of  3  &  4  Wm.  IV.  c.  27,  or  by  a 
pecuniary  payment  which,  as  will  be  seen  (3),  stand  on 
a  peculiar  footing,  the  difference  between  the  operation 
before  and  since  the  statute  of  an  admission  by  an 
occupier  that  his  occupation  was  permissive,  appears  to 
be  thb.  Before  the  statute  such  an  admission  was 
evidence  that  the  occupation  was  permissive  from  the 
beginning,  the  effect  of  which,  as  showing  that  there 
never  had  been  any  adverse  possession,  was  to  prevent 
the  then  Statutes  of  Limitation  from  having  any  opera- 
tion at  all  in  such  a  case.    Since  the  statute,  such  an 


(1)  Hogan  v.  Hand,  14  Moore  P.  C.  C.  310. 

2)  Doe  V.  Gtovus,  10  Q.  B.  486. 

3)  See  post,  p.  346. 
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admission  is  evidence,  as  before,  that  the  occupation  is 
permissiye,  but  is  no  evidence  to  show  when  the  tenancy 
began,  nor  does  it  operate  in  any  way  to  set  the  statute 
running  afresh ;  the  effect  is  simply  to  bring  the  case 
within  the  7th  section,  and  to  postpone  the  bar  of  the 
statute  for  one  year  beyond  the  time  in  which  it  would 
have  taken  effect,  on  the  assumption  that  the  occupation 
was  not  permissive,  but  that  of  a  trespasser.  If  any  such 
admission  were  allowed  to  operate  as  setting  the  statute 
running  afresh,  the  provisions  of  the  14th  section  as  to 
acknowledgments  in  writing  would  be  virtually  extended 
to  acknowledgments  made  in  any  other  way. 

The  proposition  laid  down  above  seems  warranted  by 
the  case  of  Ley  v.  Peter  (1).  That  case,  so  far  as  it  is 
material  to  this  point,  may  be  thus  stated.  The  de- 
fendant had  been  in  possession  much  more  than  twenty 
years,  but  a  letter  written  within  twenty  years  before 
action  by  his  agent  to  the  plaintiff's  agent,  offering  to 
accept  a  lease  of  the  land  in  question,  was  put  in 
evidence,  and  it  was  contended  that,  even  if  this  was  not 
an  acknowledgment  within  the  14th  section  (which  it 
was  held  not  to  be),  at  any  rate  it  was  an  admission  of 
a  tenancy  at  will,  and  that  the  plaintiff  was  not  barred. 
It  was  held  that,  assuming  it  to  be  admissible  as  evidence 
against  the  defendant,  and  assuming  it  to  be  evidence  of 
a  tenancy  at  will,  as  to  which  there  was  a  difference  of 
opinion,  yet  it  was  no  evidence  as  to  when  such  tenancy 
began. 

Although  the  leaning  of  the  Courts  always  is  to  con- 
strue tenancies  for  an  undefined  period,  reserving  yearly 
rents,  as  tenancies  from  year  to  year,  yet  such  tenancies 
will,  notwithstanding  the  reservation  of  such  rent,  be 
held  to  be  strictly  tenancies  at  will,  where  it  is  clear 
that  such  was  the  intention  of  the -parties  (2).    If  in  the 


m  3  H.  &  N.  101 ;  27  L.  J.  Exch.  239. 


Doe  d.  Bastow  v.  Cox,  11  Q.  B.  122 ;  and  see  Richardson  v. 
Langridgef  4  Taunt  128. 
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case  of  such  a  tenancy  no  rent  has  ever  actually  been  Part  v. 
paid  up  to  the  time  when  the  question  arises,  such  a  *"^_3!."' 
tenancy  would,  it  is  submitted,  be  held  to  be  within  the 
provisions  of  this  section ;  but,  if  rent  has  been  paid,  a 
difficulty  arises.  If  such  a  case  were  held  to  be  under 
this  section  without  qualification,  the  result  would  be 
thaty  although  the  rent  were  regularly  paid^  the  land- 
lord's title  would  be  barred  at  the  expiration  of  thirteen 
years  from  the  commencement  of  the  tenancy,  a  result 
which  never  could  have  been  intended;  but,  on  the 
other  hand,  if  it  were  held  that  the  section  did  not 
apply  at  all  to  tenancies  at  will  when  rent  is  paid,  a 
result  would  follow  equally  foreign  to  the  spirit  of  the 
Act,  namely,  that  if  rent  were  paid  for  a  short  time,  and 
then  discontinued,  the  case  would  be  left  to  the  operation 
of  the  1st  section  of  37  &  38  Vict.  c.  57  alone,  and  time 
could  not  begin  to  run  till  the  tenancy  had  actually 
determined,  no  matter  how  long  a  time  elapsed  between 
the  last  payment  of  rent  and  the  actual  determination 
of  the  tenancy.  Lord  St.  Leonards  remarks  on  this 
point  (1)  :  '^  It  seems  to  be  assumed  in  this  section  that 
no  rent  is  paid,"  but  he  does  not  solve  the  difficulty 
suggested.  It  would  certainly  seem  that  no  case  of  a 
tenancy  at  will  where  rent  is  actually  paid  was  contem- 
plated by  this  section,  or  else  a  provision,  as  in  the  case 
of  tenancies  from  year  to  year,  would  have  been  inserted 
that  time  should  run  from  the  last  payment  of  rent. 
It  is  suggested  that  the  most  satisfactory  solution  is 
this,  that  all  tenancies  at  will,  whether  rent  be  paid  or 
not,  are  within  the  7th  section,  but  subject  to  the 
provisions  of  the  35th  section  (2),  and  that  a  lessee  at 
will  is  an  "other  lessee"  within  the  meaning  of  that 
section ;  so  that,  every  time  rent  is  paid,  the  lessor  at  will 
and  not  the  lessee  at  will  is,  as  between  themselves,  in 
the  receipt  of  the  profits  of  the  land  for  the  purposes  of 

(1)  Prop.  Stat.,  p.  53». 

(2)  See  jmtj  Part  V.  Ch.  XXVL 
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I»ART  V.  the  Act.  In  Hodgson  v.  Hooper  (1),  which  is  believed 
<  -  VI"-  ^Q  -^  ^Q  Qjjjy  ^jj^g  where  any  question  as  to  the  opera- 
tion of  the  statute  on  tenancies  at  will  reserving  rent 
has  directly  arisen,  the  plaintiffs,  who  had  formerly  been 
in  possession  of  a  piece  of  waste,  as  they  contended, 
under  a  grant  of  the  freehold  from  the  lord  of  the  manor, 
brought  ejectment  against  the  defendants,  who  claimed 
under  a  subsequent  lord  of  the  manor,  to  whom  the 
plaintiffs  had  given  up  possession.  It  was  held  that  in 
the  circumstances  there  was  no  grant  of  the  freehold, 
but  that  the  plaintiffs  had  been  in  possession  as  tenants 
at  will  at  a  yearly  rent  of  five  shillings,  which  appeared 
to  have  been  regularly  paid.  It  seems  to  have  been 
assumed  that  this  tenancy  was  within  the  7th  section, 
and  judgment  was  given  for  the  defendant  on  grounds 
which  would  have  been  equally  valid,  had  there  been  no 
rent ;  it  was  not,  therefore,  absolutely  necessary  to  give 
a  decision  on  the  effect  of  the  payment  of  rent;  but 
Cockburn,  C.J.,  treated  it  as  strong  evidence  that  the 
occupation  continued  permissive,  and  not  of  the  nature 
contended  for  by  the  plaintiffs,  and  after  other  remarks 
on  this  point,  he  said :  "  We  cannot  but  draw  the 
inference  that  each  successive  payment  of  five  shillings 
was  a  fresh  acknowledgment  that  the  land  was  held  by 
the  permission  of  the  lord  of  the  manor."  This  may  bo 
considered  as  a  judicial  opinion  that  each  payment  was 
an  acknowledgment  which,  as  such,  set  the  time  running 
afresh;  but,  as  the  remark  was  directed  against  the 
contention  that  the  plaintiffs  had  been  in  possession  as 
grantees  of  the  freehold,  it  did  not  necessarily  imply 
such  a  proposition,  nor  was  that  view  necessary  to  support 
the  decision,  and,  notwithstanding  this  remark,  it  is  sub- 
mitted that  the  more  correct  view  of  the  operation  of 
such  payments  is  the  one  suggested  above. 
Pecuniary        Where  a  pcrsou  without  apparent  title  has  had  posses- 

ncknow- 

«f  title.  (1)  3  E.  &  K  149 ;  29  L.  J.  Q.  B.  222. 
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sion  of  land  for  more  than  thirteen  years,  and  then  gives  Part  v. 
an  acknowledgment  by  payment  to  the  owner,  the  ^"'  ^^"' 
owner's  right  of  action  will  have  been  barred,  and,  there- 
fore, his  title  extinguished  before  the  acknowledgment, 
and  it  seems  clear  that  such  payment  cannot  alone  have 
the  efifect  of  restoring  the  title.  However,  such  a  pay- 
ment, if  made  before  the  thirteen  years  have  expired, 
might  set  the  statute  running  afresh  in  one  of  two  ways, 
either  by  showing  that  the  land  was  held  under  a  tenancy 
at  will  reserving  rent,  of  which  this  rent  was  a  payment, 
or  as  evidence  that  the  previous  occupation  had  been  a 
tenancy  at  will,  and  that  this  tenancy  at  will  was  de- 
termined and  a  new  tenancy  created  at  the  time  when 
the  payment  was  made. 

If  a  person  enters  on  land  under  a  lease  which  is  invalid  Kntry 
by  the  Statute  of  Frauds,  a  tenancy  at  will  is  created  (1).  void*  lease. 
But  if  a  person  enters  on  land  under  a  lease  which  is 
void  ah  initio,  and  pays  ixo  rent,  such  a  person  is  not  a 
tenant  at  will,  but  is  in  possession  without  any  title  at 
all,  and  the  statute  will  run  in  his  favour  from  the  date 
of  his  entry  ;  but  if  any  rent,  however  small,  is  reser\'ed 
by  the  lease  and  paid  by  such  a  person,  such  payment 
creates  a  tenancy  from  year  to  year,  and,  as  long  as  such 
payment  is  made,  the  statute  will  not  run  (2). 

It  was  at  one  time  considered  doubtful  whether  the  Tenancies 

.   -'II 

7th  section  did  not  apply  to  tenancies  at  will  which  had  determined 
actually  determined  before  the  passing  of  the  Act  3  &  4  ^^^^^^  ^^^ 
Wm.  IV.  c.  27  (3) ;  the  cases  of  Doe  d.  Bennett  v.  Turner  Wm.  iv. 
(4),  and  Turner  v.  Doe  d.  Bennett  (5),  were  considered  ^.,5^'^^ 

(1)  29  Car.  II.  c.  3,  g.  1.  See  Qoodtitle  d.  GaUaway  v.  Ilerbert,  4 
T.  1^.  680. 

(2)  Per  Lord  Selborne,  President  and  Qovemws  of  Magdalen 
ffospitcU  T.  Knoits,  4  App.  Cas.  324,  335;  Bunting  v.  Sargent ,  13 
Cb.  D.  330. 

(3)  Boe  d.  Stanway  v.  Rock,  4  M.  &  G.  30 ;  Doe  d.  Goody  v.  Carter, 
9  4  B.  86^ ;  2  Sni.  L.  C.  9th.  ed.  763 ;  and  see  Doe  d.  Angell  v.  Angell, 
9  Q.  B.  328,  359. 

(4)  7  M.  &  W.  226. 

(5)  9  M.  &  W.  643. 
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authorities  that  the  section  did  so  apply,  because  otherwise 
in  those  cases  it  would  not  have  been  necessary  to  discuss- 
whether  a  new  tenancy  was  or  was  not  created.  The 
point,  however,  was  not  taken  in  those  cases  by  counsel 
or  by  the  judges.  It  was  ultimately  settled  that  the 
section  had  no  operation  whatever  on  tenancies  at  will 
which  had  actually  determined  before  the  Act  passed,, 
and  that  in  such  a  case  time  began  to  run  from  the 
determination  of  the  tenancy  (1). 

If  at  the  time  when  the  Act  3  &  4  Wm.  IV.  c.  27  waa 
passed,  a  tenancy  at  will  was  in  existence  which  had 
lasted  more  than  twenty-one  years,  or  the  twenty-one 
years  expired  in  less  than  five  years  after  the  passing^ 
of  the  Act,  the  lessor  was  by  the  operation  of  the  15th 
section  not  barred  till  the  end  of  the  five  years  (2). 

Where  a  tenancy  at  will  is  actually  determined  before 
the  thirteen  years  are  expired,  and  a  new  tenancy  at  will 
is  created,  the  7th  section  does  not  apply  to  the  first 
tenancy,  and  its  effect  must  be  considered  with  reference 
only  to  the  last  tenancy  at  will  created  before  the  ques- 
tion of  title  is  raised  (3). 

It  was  decided  in  Bandall  v.  Stevens  (4)  that,  where  a 
tenancy  at  will  was  actually  determined  within  twenty- 
one  years  (while  sect.  2  of  3  &  4  Wm.  IV.  c.  27  was  in 
force),  and  the  lessor  actually  took  possession,  even  if 
only  for  a  moment,  and  the  tenant  resumed  possession,, 
the  case  was  unaffected  by  the  7th  section.  In  such  a 
case  time  runs  not  from  the  end  of  the  first  year  of  the 
tenancy,  but  from  the  subsequent  dispossession,  the  title 
of  the  owner  being  revested  by  his  taking  possession,. 

(1)  Doe  V.  Boldy  11  Q.  B.  127 ;  and  see  Doe  v.  Page^  5  Q.  B.  767  ; 
Doe  V.  Ihompton,  6  A.  &  E.  721. 

(2)  Doe  d.  Dayman  v.  Moort^  9  Q.  B.  555. 

(3)  Doe  d.  Bennett  v.  Turnery  7  M.  &  W.  226 ;  9  M.  &  W.  643 ; 
Doe  d.  Ocody  v.  Carter^  9  Q.  B.  863 ;  Doe  d.  Stanway  v.  Rock,  4  M.  & 
G.  30;  Hodgson  v.  Hoopefy  3  E.  &  E.  149;  29  L«  J.  Q.  B.  222; 
Bandall  v.  Stevens,  2  £.  &  B.  641 ;  23  L.  J.  Q.  B.  68;  Locke  v. 
Matihew8y  13  C.  B.  N.  S.  753 ;  32  L.  J.  0.  P.  98. 

C4)  2  £.  &  B.  641;  23  L.  J.  Q.  B.  68. 
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and  the  person  who  was  tenant  being  from  that  moment  Part  v. 
in  as  a  mere  trespasser*  It  may  also  be  considered 
as  settled  that,  where  a  tenancy  at  will  is  actually 
determined  more  than  a  year  after  its  commencement, 
and  the  tenant  remains  in  possession  without  a  fresh 
tenancy  at  will  being  created,  time  does  not  run  from 
the  actual  determination  of  the  tenancy,  but  from  one 
year  after  the  commencement  of  the  tenancy  at  will ;  it 
runs,'  in  fact,  as  if  the  actual  determination  had  never 
taken  place.  This  was  clearly  the  opinion  of  the  judges 
in  Doe  d.  Bennett  v.  Turner  (1),  and  Turner  v.  Doe  d. 
Bennett  (2),  and  of  Erie,  C.  J.,  in  Loeke  y.  Matthews  (3),  and 
it  was  expressly  so  decided  by  the  Court  of  Queen's 
Bench  in  Doe  d.  Ooody  v.  Carter  (4),  and  by  the  Judicial 
Committee  of  the  Privy  Council  in  Day  v.  Day  (5)  ;  the 
doubts  expressed  on  this  point  by  the  Court  of  Queen's 
Bench  in  BanddU  v.  Stevens  (6),  and  by  Willes,  J.  (7), 
may  now  be  disregarded. 

The  words  of  the  section  mean  that  one  of  two  alter- 
natives, either  the  actual  determination  of  the  tenancy 
at  will  within  a  year  of  its  commencement  or  the  ex- 
piration of  one  year  from  its  commencement,  is  enough 
to  set  the  statute  running,  and  it  is  in  accordance  with 
the  general  principles  of  the  statute  that,  when  once 
time  has  begun  to  run,  the  bar  will  not  be  postponed, 
and  time  set  running  afresh  merely  by  the  happening  of 
an  event  which,  if  time  had  not  been  then  running, 
would  in  itself  have  set  it  running ;  so  that,  if  the  year 
has  expired  before  the  actual  determination  of  the 
tenancy,  the  actual  determination  of  the  tenancy  has  no 
effect  whatever  for  the  purposes  of  the  statute.    It  will 

1)  7  M.  &  W.  226. 

;2)  9  M.  &  W.  643. 

3)  13  C.  B.  N.  S.  753,  761 ;  32  L.  J.  C.  P.  98, 100. 

;4)  9  Q.  B.  863. 

(5)  L.  R.  3  P.  C.  751. 

(6)  2  E.  &  B.  650,  652. 

(7)  Locke  V.  Matt1iew$,  13  C.  B.  N.  S.  at  p.  763 ;  32  L.  J.  C.  P.  101. 


:]50 


STATUTES   OF  LIMITATIONS. 


Part  V. 

CH.  VIII. 


What 
Amounts 
to  taking 
lK>s8eMion 
or  creating 
a  nei7 
tcnnocy-at- 
will. 


Doe  T. 
Groves. 


be  seen,  too,  that  if  time  began  to  run  afresh  from  the 
actual  determination  of  the  tenancy  at  any  time  before 
the  expiration  of  the  thirteen  years,  it  wouM  follow  that 
the  bar  would  be  postponed  for  twelve  years  merely  by 
the  lessor  at  will  giving  notice  to  determine  the  tenancy 
at  any  time  during  the  period  running  against  him, 
though  such  notice  was  in  no  way  acknowledged  or  was 
even  repudiated  by  the  lessee  at  will,  or  by  the  lessee  at 
will  dying,  or  even  by  his  alienating  and  so  purporting 
to  treat  the  property  as  his  own,  results  which  could 
not  have  been  intended. 

It  has  been  held  that  where  an  owner  went  into  a 
house  in  the  possession  of  a  trespasser,  and  took  a  stone 
out  of  the  wall,  saying  that  he  thereby  took  possession 
of  the  whole  house,  but  the  owner  did  not  actually  turn 
out  the  trespasser,  who  continued  in  possession,  the 
owner  did  not,  by  this  transaction,  set  time  running 
afresh  in  his  favour,  because,  as  he  never  turned  out  the 
trespasser,  he  never  actually  obtained  possession  himself, 
and  his  title  therefore  was  not  revested  (1).  If  the  occupier 
had  been  tenant  at  will,  the  decision  that  the  title  was  not 
revested  would  still  be  applicable,  but  the  owner  would 
clearly  have  determined  the  tenancy ;  and,  as  there  was 
nothing  whatever  done  to  create  a  new  tenancy,  the 
owner  would  have  been  equally  barred.  Where  the 
owner  has  done  some  act  determining  the  tenancy  at 
will,  the  statute  will  not  thereby  be  set  running  afresh 
unless  the  owner  has  at  the  same  time  resumed  the 
possession  of  the  property,  or  a  new  tenancy  has  been 
created. 

In  Doe  d.  Groves  v.  Groves  (2)  the  facts,  so  far  as  is 
material  for  the  present  discussion,  were  these.  One 
William  Hart  became,  on  the  death  of  his  father  in 
1798,  entitled  as  heir  at  law  to  a  house  and  lands,  the 

(1)  Doe  d.  Baker  v.  Coonibes,  9  C.  B.  714 ;  19  L.  J.  C.  P.  30Q.  See 
Woruam  v.  Vandenhrande^  17  W.  R.  63. 

(2)  10  Q.  B.  486. 
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premises  in  question,  and  from  that  time  lived  on  the    Part  v. 

premises,  first  with  his  mother  and  afterwards  with  her      J ' 

and  her  second  husband,  the  defendant,  till  1805; 
William  Hart  then  left,  but  his  mother  and  the  defen- 
dant continued  to  reside  on  the  premises,  and  between 
1805  and  1841  William  Hart  occasionally  resided  two  or 
three  weeks  at  a  time  on  the  premises  as  a  member  of 
the  family,  and  he  so  resided  at  the  death  of  his  mother 
in  1841,  and  for  three  weeks  afterwards.  In  1842,  at  the 
request  of  the  defendant,  William  Hart  executed  a  mort- 
gage of  the  premises  to  the  plaintiff,  the  plaintiff's 
solicitor  saying  that  the  mortgage  was  not  good  without 
his  concurrence,  and  the  money  advanced  on  the  mort- 
gage was  paid  to  the  defendant  with  William  Hart's 
assent.  The  defendant  remained  in  possession ;  and  on 
ejectment  being  brought  by  the  mortgagee  in  1846, 
Coltman,  J.,  directed  the  jury  to  find  a  verdict  for  the 
plaintiff,  and,  on  an  application  by  the  defendant  for 
leave  to  enter  a  nonsuit,  the  Court  of  Queen's  Bench,  who 
had  power  to  draw  inferences  of  fact,  held  that  the  mort- 
gagee's title  was  good.  Denman,  C.J.,  and  Patteson,  J., 
with  the  concurrence  of  Coleridge,  J.,  based  their  deci- 
sion on  the  ground  that  the  defendant's  acts  amounted  to 
an  admission  of  tenancy.  Erie,  J.,  said  :  "  The  lessor  of 
the  plaintiff  was  clearly  entitled  and  his  title  recognized 
in  the  plainest  manner  by  the  defendant.  But  the 
defendant's  answer  is  that  he  occupied  as  apparent  owner 
for  twenty  years.  To  this  the  reply  is  that  the  real 
owner  came  now  and  then  and  lived  with  him.  If  I  had 
been  in  the  place  of  the  jury,  I  should  have  held  that 
this  showed  that  the  defendant  was  in  reality  tenant  at 
will."  The  mere  fact  that  the  defendant's  occupation 
was  a  tenancy  at  will  would  not  have  prevented  the 
statute  running  in  his  favour,  but  the  facts  of  the  case 
fully  warranted  the  inference  either  that  every  time  the 
son  came  there  to  live  he  actually  resumed  possession, 
which  was  quite  consistent  with  the  defendant  and  his 
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wife  remaining  in  the  house  with  him,  or  at  any  rate 
that  he  determined  the  existing  tenancy  at  will,  and 
by  allowing  the  defendant  and  his  wife  to  remain  in 
as  before  when  he  left,  he  created  a  fresh  tenancy  every 
time  he  left. 

In  Allen  y.  England  (1),  which  was  an  action  of  trespass 
for  an  entry  upon  land  of  which  the  defendant  claimed 
to  be  owner^  there  was  evidence  that  the  occupation  of 
the  plaintiff  began  by  the  permission  of  the  defendant, 
and  also  that  the  defendant  came  from  time  to  time  to 
see  the  plaintiff  and  went  on  the  land  with  him,  and  told 
him  what  trees  to  lop  and  what  repairs  were  required. 
Erie,  C.J.,  told  the  jury  that  if  they  believed  that 
evidence,  they  should  find  for  the  defendant.  His  Lord- 
ship observed  that  it  might  be  taken  that  the  plaintiff 
had  the  beneficial  occupation  for  more  than  twenty  years, 
but  that  in  his  judgment,  every  time  the  defendant  set 
foot  on  the  land,  it  was  so  far  in  his  possession  that  the 
statute  would  begin  to  run  from  the  last  time  he  set  foot 
on  it.  The  jury  found  for  the  defendant,  and  the  plaintiff 
had  leave  to  move.  This  he  did,  but  without  effect,  but 
the  case  at  that  stage  does  not  seem  to  be  reported. 
Where  a  tenancy  at  will  has  been  determined  by  the 
owner  resuming  occupation,  but  the  person  who  was 
tenant  at  will  continues  in  possession,  it  may  be  impor- 
tant to  consider  whether  such  person  is  in  possession  as  a 
trespasser  or  under  a  new  tenancy  at  will ;  for  if  a  new 
tenancy  at  will  is  created,  time  will  not  begin  to  run 
against  the  owner  till  one  year  has  elapsed  from  the 
commencement  of  the  new  tenancy,  whereas  if  the  posses- 
sion is  that  of  a  mere  trespassei*,  time  will  run  from  the 
commencement  of  such  possession. 

Acts  of  owneriship,  however,  which  would  be  8u£Scient 
to  show  a  determination  of  an  existing  tenancy  at  will 
and  the  creation  of  a  new  one,  where  the  occupation  was 


(1)  3  P.  &  F.  4f>. 
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])ennissive,  might  be  no  evidence  against  the  occnpier    Pabt  V. 

that  his  holding  was  permissive.     In  such  a  case,  if  there     ^  J ^' 

is  no  proof  aliunde  that  a  tenancy  at  will  was  in  existence 
at  the  time  of  such  acts,  they  would  have  no  efiTect  in 
preventing  the  operation  of  the  statute,  but  would  amount 
to  mere  entries  provided  for  by  the  10th  section  (1). 

Lord  St.  Leonards,  in  his  work  on  the  Property  Adyerse 
Statutes  (2),  appears  to  approve  of  the  judgment  in  P^*"*®***'**"- 
Doe  d.  Groves  v.  Groves,  and  quotes  it  as  an  authority  for 
the  proposition  that,  although  a  man  has  been  in  posses- 
sion for  twenty  years  as  apparent  owner,  yet  the  rightful 
owner  may  show  that  the  possession  was  not  such  as  the 
statute  will  give  effect  to.  But  this  is  not  quite  ac- 
<'urate,  for  the  possession  of  the  rightful  owner  at  in- 
tervals, whatever  its  effect  otherwise  may  be,  cannot 
change  the  nature  of  the  possession  of  the  actual  occupier 
between  such  intervals.  The  doctrine  of  adverse  posses- 
sion is,  as  before  observed  (3),  done  away  with  by  the 
Act  3  &  4  Wm.  IV.  c.  27.  The  effect  of  the  2nd  section 
of  3  &  4  Wm.  IV.  c.  27  (now  the  Ist  section  of  37  &  38 
Yict.  c.  57)  is  to  put  an  end  to  all  questions  and  discus- 
sions whether  the  possession  in  favour  of  which  the 
statute  is  to  operate  be  adverse  or  not  (4).  The  question 
is,  whether  the  prescribed  period  has  elapsed  since  the 
right  accrued,  whatever  be  the  nature  of  the  possession. 
And  the  7th  section  of  3  &  4  Wm.  IV.  c.  27  seems 
especially  framed  to  prevent  the  principle  being  infringed 
by  the  incidents  of  a  tenancy  at  will,  and  therefore  makes 
it,  for  the  purposes  of  the  Act,  totally  immaterial  whether 
an  occupation  is  permissive  or  not,  except  for  the  period 
of  one  year  after  its  commencement^  and  it  seems  clear 
that,  subject  to  that  and  to  exceptions  as  between  landlord 

(1)  BmssingUm  v.  Llevodlyn^  27  L.  J.  Exch.  297 ;  at  NxH  Frius, 
1  F.  ft  F.  27. 

:2)  Page  26. 

3)  Part  V.  Ch.  I.  p.  274. 

[4)  N^fwxn  V.  Doe  d.  Knight,  2  M.  &  W.  894,  911 ;  Culley  v.  Doe 
d.  Taylerwn,  11  A.  &  E.  1008, 1015. 
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and  tenant,  whenever  and  so  long  as  the  owner  is  ont  of 
possession  and  another  person  in  possession,  the  statute 
must  always  be  running  in  some  way  or  other  against 
the  owner  (1). 

Where  a  person  who  held  land  under  a  lease  for  ninety- 
nine  years  encroached  with  the  consent  of  his  landlord 
given  by  word  of  mouth  on  the  landlord's  land  and  it  was 
orally  agreed  that  the  encroachment  should  be  treated  as 
if  comprised  in  the  lease,  and  no  rent  other  than  the  rent 
reserved  by  the  lease  was  ever  paid,  it  was  held  that  such 
assent  did  not  create  a  tenancy  at  will  within  the  7(h 
section,  and  did  not  prevent  the  operation  of  the  ordinary 
rule  of  law  that  an  encroachment  made  by  a  tenant  must 
be  taken  to  be  made  for  the  benefit  of  the  landlord  and 
treated  as  part  of  the  demised  premises  (2). 

There  are  cases  in  which  the  possession  of  the  actual 
occupier  is  not  an  independent  possession,  but  the  posses- 
sion of  the  owner  himself,  so  that  the  owner  is  in  fact  in 
virtual  possession  through  the  occupier.  This  is  analogous 
to  the  rightful  owner  being  in  receipt  of  the  profits  throu^ 
a  bailiff  (3),  and  happens  where  the  occupier  is  a  servant 
of  the  owner  and  occupies  in  his  capacity  of  and  for  the 
purpose  of  performing  his  duties  as  such  servant,  as,  for 
example,  a  gatekeeper  at  a  lodge  or  a  gardener  occupying 
as  sudi  a  gardener's  cottage.  This  has  been  explained  in 
some  Irish  cases  (4).-  In  the  case  of  Lessee  of  Moore  v. 
Boherty  the  facts  were  rather  peculiar,  and  it  might 
perhaps  be  thought  to  carry  the  idea  of  virtual  possession 
through  the  actual  occupation  of  another  farther  than 
can  be  fairly  done ;  but  whether  the  facts  in  that  case 
did  or  did  not  warrant  the  conclusion  that  the  owner  was 
in  virtual  possession,  it  would  seem  clear  that,  if  the  judges 

(1)  See  Mayor  of  Brighton  v.  Guardians  of  Brighton^  5  C.  P.  D.  368. 

[2)  Whitmore  v.  Humphries,  L.  R.  7  C.  P.  1. 
3^  Part  V.  Ch.  IIL  p.  301. 
^4)  Per  PeDnefather,  B.,  in  Lessee  of  Ellis  v.  Crawford^  5  Ir.  L.  R. 

404 ;  Lessee  qfMpore  v.  Doherty,  5  Ir,  L.  R.  449 ;  Lessee  of  Montmorency^ 
V.  WaUh,  4  Ir.  L.  R.  254. 
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had  not  thought  the  facts  justified  such  a  conclusion,    Pabt  y.  j 
they  woidd  have  held  the  owner  barred.  cajiu. 

A  cestui  que  trust  in  possession  of  property  is  at  law  Possession 
considered  to  hold  as  tenant  at  will  to  his  trustee,  and  in  qncu-mt.  ' 
some  cases  a  mortgagor  is  deemed  to  hold  the  same  rela- 
tion towards  a  mortgagee  (1).  In  such  cases,  if  the  first 
part  of  the  7th  section  of  3  &  4  Wm.  IV.  c.  27  had  stood 
alone,  its  effect  might  haye  been  to  extinguish  the  title 
of  the  mortgagee  twenty-one  (now  thirteen)  years  after 
the  date  of  the  mortgage,  and  to  bar  the  title  of  a  trustee 
at  the  end  of  the  same  period  after  the  cestui  que  trust 
first  went  into  possession.  To  prevent  this  effect  the 
proviso  is  inserted  *^  that  no  mortgagor  or  cestui  que  trust 
shall  be  deemed  to  be  a  tenant  at  will  within  the  mean- 
ing of  this  clause  to  his  mortgagee  or  trustee."  As 
regards  mortgagees,  this  proviso  is  seldom  of  importance, 
for,  where  interest  has  been  paid,  their  right  is  now  by 
7  Wm.  IV.  and  1  Vict.  c.  28  deemed  to  accrue  at  the  date 
of  the  last  payment  of  interest.  It  has  been  said  that, 
where  the  mortgage  debt  has  been  paid  off,  but  no  recon- 
veyance executed,  a  mortgagor  in  possession  thereupon 
becomes  a  tenant  at  will  to  the  mortgagee,  and  the  legal 
estate  of  the  mortgagee  is  extinguished  at  the  end  of 
thirteen  years  from  the  time  of  payment  (2).  The  effect 
of  the  proviso  in  the  7th  section  on  the  title  of  trustees  is 
unaffected  by  7  Wm.  IV.  and  1  Vict  c.  28.  By  the  terms 
of  the  proviso  a  cestui  que  trust  is  for  the  purposes  of  the 
7th  section  of  3  &  4  Wm.  IV.  c.  27  not  to  be  deemed 
tenant  at  will  to  his  trustee ;  the  proviso  leaves  the  cestui 
que  trust  tenant  at  will  to  his  trustee  for  all  other  purposes 
in  aU  cases  in  which,  before  the  passing  of  the  Act,  he 
would  have  been  considered  to  hold  as  such  tenant.  The 
meaning  of  the.  proviso  is  that  "  the  right  of  entry  of  a 
trustee  against  his  cestui  que  trust  shall  not  be  deemed  to 

(1)  See  WatkinB  on  Conveyancing,  by  Morley  &  Coote,  8th  ed.  p.  13, 
€t  sea, 

(2)  Sands  to  Thompson,  22  Ch.  D.  614. 

2  A  2 
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Part  y.  have  accriied  at  the  expiration  of  one  year  next  after  the 
^"'  ^"''  commencement  of  the  tenancy ;  and  the  exception  seems 
to  be  introduced  in  order  to  prevent  the  necessity  of  any 
active  steps  being  taken  by  a  trustee  to  preserve  his 
estate  from  being  destroyed,  as  in  the  case  of  an  ordinary 
tenancy  at  will,  by  mere  lapse  of  time.  The  intention 
appears  to  be  to  put  the  estate  of  a  trustee  in  a  better 
state  in  this  respect  than  that  in  which  the  estate  of  an 
ordinary  lessor  is  as  against  his  tenant  at  will"(l). 
Although  a  cestui  que  trust  who  is  in  possession  with  the 
consent  of  his  trustees  may  in  general  be  regarded  as  his 
tenant  at  will,  yet  this  doctrine  only  applies  to  the  case 
where  the  cestui  que  trust  is  the  actual  occupant.  If  he 
is  only  allowed  to  receive  the  rents  or  otherwise  deal 
with  the  estate  in  the  hands  of  the  occupying  tenants,  he 
stands  in  the  relation  merely  of  an  agent  or  bailiff  of  the 
trustees  who  choose  to  allow  him  to  act  for  them  in  the 
management  of  the  estate.  And  the  consequence  is  that, 
if  the  actual  occupier  is  under  such  circumstances  per- 
mitted to  occupy  for  more  than  twenty  years  without 
paying  rent,  the  trustees  will  lose  their  title  (2). 

The  proviso  to  the  7th  section  has  been  decided  to 
apply  only  to  express  trusts  (3),  or  rather  to  actual  direct 
trusts,  and  not  to  implied  trusts  or  to  such  possible 
eventual  trusts  as  may,  in  case  certain  fieu^ts  are  estab- 
lished in  evidence,  be  declared  in  a  Court  of  Equity  (4). 
The  distinction  rests  on  a  broad  principle  that  when  the 
trustee  and  the  cestui  que  trust  have  but  one  interest, 
namely,  that  of  the  cestui  que  trusty  the  possession  of  the 
cestui  que  trust  is  consistent  with  the  title  of  the  trustee, 
and  will  not  operate  to  bar  the  trustee's  title ;  but  where, 
on  the  other  hand,  the  interest  of  the  person  who  has  the 

ri)  Garrard  v.  Tuck,  8  C.  B.  231,  263. 

2)  Mdling  t.  Leak,  16  C.  B.  652,  669. 

[S)  Doe  d.  Stanway  v.  Bock,  4  M.  &  G.  30;  Gar.  &  M.  549. 

[4)  Drumnumd  v.  Sant,  L.  R.  6  Q.  B.  763;  41  L.  J.  Q.  B.  21 ; 
Sonde  to  Ttmrnim^  22  Gh.  D.  614 ;  Locking  v.  Parker.  L.  B.  8  Gh. 
30. 
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legal  estate^  and  that  of  the  person  beneficially  entitled.    Part  y. 

are  opposed  to  one  another,  the  possession  of  the  latter,      J ' 

who  is  the  owner  in  equity,  is  such  as  ought  on  the 
general  principle  of  the  statute  to  bar  the  title  of  the 
former  at  law. 

A  person  might  be  tenant  at  will  at  law,  but  yet  have  Tenant  at 
a  right  to  a  lease  in  equity ;  in  such  a  case  the  right  of  rright\n^ 
the  landlord  would  not  be  barred  in  equity  (1).  **\"^'-^  ^^ 

*-       ''  ^  '  a  term. 

(1)  See  jpoit,  Part  V.  Ch.  IX.  p.  364. 
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CHAPTER  IX. 

TENANCIES  PROM  YEAK  TO  YEAR  (3  &  4  WM.  IV. 

c.  27,  s.  8). 

The  operation  of  the  statutes  3  &  4  Wm.  IV.  c.  27,  and 
37  &  38  Vict.  c.  57,  on  tenancies  from  year  to  year,  is 
regulated  by  the  8th  section  of  the  former  Act,  which  is 
as  follows : — 

"  Where  any  person  shall  be  in  possession  or  in  receipt 
of  the  profits  of  any  land  or  in  receipt  of  any  rerU^  as 
tenant  from  year  to  year,  or  other  period,  without  any 
lease  in  writing,  the  right  of  the  person  entitled  subject 
thereto^  or  of  the  person  through  whom  he  claims  to 
make  an  entry  or  distress,  or  to  bring  an  action  to  re- 
cover such  land  or  renty  shall  be  deemed  to  have  first 
accrued  at  the  determination  of  the  first  of  such  years  or 
other  periods,  or  at  the  last  time  when  any  rent  payable 
in  respect  of  such  tenlincy  shall  have  been  received 
(which  shall  last  happen)." 

In  this  section  the  word  rent  occurs  in  two  difiTerent 
senses,  being  used  twice  in  the  beginning  of  the  Section 
to  mean  a  rent-charge  or  inheritance  in  rent,  as  in  the* 
3rd  section,  and  once  in  the  latter  part  to  signify  the 
reserved  rent  payable  in  respect  of  a  tenancy  (1).  Where 
land  is  held  on  the  condition  of  performing  any  service 
for  which  a  distress  may  be  made,  such  service  is  a  rent 
payable  in  respect  of  the  tenancy  within  the  meaning  of 
this  section  (2). 


(1)  BaineB  v.  Lumley,  16  W.  R.  674. 

(2)  Doe  d.  Edney  ▼.  Benham,  7  Q.  B.  976. 
I/inde,  2  Moo.  &  Bob.  441. 


See  Doe  d.  BcHnnson  ▼. 
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It  is  clear  that  the  words  of  the  section  "  without  a    Part  V. 
lease  in  writing  "  apply  to  a  person  holding  as  tenant      _L^" 
from  year  to  year  as  well  as  to  a  person  holding  for  any 
other  period,  and  the  section  includes  all  cases  of  tenan- 
cies for  recurring  periods,  which  are  not  commenced 
under  a  lease  in  writing. 

The  wording  of  this  section  is  so  similar  to  that  of  the 
7th  that  on  more  than  one  point  the  cases  decided  on 
the  Tth  section  may  be  considered  applicable  to  the  8th. 
In  Doe  V.  Sunmer  (1)  the  question  arose  how  far  the  8th 
section  was  retrospective,  and  it  was  contended  that  the 
section  did  not  apply  to  tenancies  from  year  to  year 
which  had  commenced  before  the  passing  of  the  Act. 
The  case  of  Doe  v.  P(xge  (2),  decided  on  the  Tth  section, 
was  relied  on  as  an  authority,  but  does  not  support  this 
view.  In  Doer.  Sumner  (1)  the  defendant's  father  had 
been  admitted  tenant  from  year  to  year  in  1814,  and  the 
last  payment  of  rent  was  made  in  March,  1824.  The 
defendant's  father  died  a  few  years  before  the  commence- 
ment of  the  action,  leaving  the  defendant  in  possession 
of  the  premises.  The  demise  in  ejectment  was  laid  on 
the  30th  June,  1844.  It  was  held  that,  as  the  defen- 
dant's father  was  in  possession  of  the  land  as  tenant  from 
year  to  year  after  the  passing  of  the  Act,  the  period  of 
limitation  ran  from  the  last  receipt  of  rent  from  him  in 
March,  1824,  and  therefore  expired  in  March,  1844,  and 
that  the  ejectment  was  consequently  brought  too  late. 

If  a  tenancy  from  year  to  year  or  any  other  tenancy  Tenancy 
for  recurring  periods  is  created  under  a  lease  in  writing,  to^yew-**'^ 
the  provisions  of  the  8th  section  do  not  apply,  and  the  ^^^^\  \«*** 

,  .11  "I         1         -I  /.     1         A         ^"^  writing. 

case  must  be  considered  under  the  clauses  of  the  Act 
generally  applicable  to  leases  and  reversions.  Before 
the  passing  of  the  Act,  if  a  person  had  once  been 
admitted  as  tenant  from  year  to  year,  no  right  of  entry 
accrued  till  the  tenancy  had  been  determined  by  a  notice 

(1)  14  M.  &  W.  39.  (2)  6  Q.  B.  767. 
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Part  V.    to  quit  or  otherwise ;  and  consequently  a  tenant  might 
'  remain  in  possession  for  an  indefinite  period  without 

paying  rent^  and  yet  gain  no  title  against  the  person 
who  let  him  into  possession.  This  would  still  seem  to 
be  the  case,  where  the  tenant  has  entered  under  a  lease 
in  writing. 

The  non-payment  of  rent  for  many  years,  coupled 
with  absence  of  proof  of  any  rent  being  demanded,  is  of 
itself  evidence  from  which  a  jury  may,  if  they  please^ 
presume  the  determination  of  a  tenancy  from  year  to 
year  (1).  If  a  person  who  had  entered  into  possession  of 
land  as  tenant  from  year  to  year  under  a  lease  in  writing 
were  to  rest  his  title  on  the  statute,  it  would  be  necessary 
for  him  to  show  that  the  tenancy  had  determined  twelve 
years  or  more  before  action,  and  the  jury  might,  as  m 
Stagg  v.  Wyatt  (1),  presume  that  such  was  the  case  from 
the  fact  that  a  considerable  number  of  years  had  elapsed 
without  any  rent  having  been  paid  or  demanded.  The 
question  for  the  jury  to  decide  would  be  whether  the 
length  of  time  which  had  elapsed  without  payment  or 
demand  of  rent  satisfied  them  that  the  tenancy  had  been 
determined  twelve  years  or  more  before  action. 

In  the  case  of  Jackson  v.  McMaster  (2),  which  wa» 
recently  decided  by  the  Court  of  Appeal  in  Ireland, 
A.  B.  was  in  possession  of  lands  as  tenant  from  year  to 
year,  and  died  intestate  some  time  before  1866;  no 
administrator  of  A.  B.  was  ever  appointed,  but  his  widow 
and  one  of  the  children  remained  in  possession,  and  one 
of  the  sons,  H.  B.,  was  accepted  as  tenant  by  the  landlord^ 
and  receipts  were  given  to  him  in  his  own  name  for  the 
rent  It  was  held  that  at  the  expiration  of  twenty  years 
from  the  death  of  A.  B.  his  outstanding  tenancy  from 
year  to  year  was  extinguished,  and  that  the  tenancy  of 
H.  B.,  which  up  to  that  time  was  a  tenancy  by  estoppel^ 
only  became  then  a  tenancy  in  interest. 

(1)  Stagg  v.  Wyatt,  2  Jur.  892. 

(2)  28  L.  R.  Ir.  176. 
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A  lease  in  writings  to  come  within  the  meaning  of  the  Takt  v. 
8th  section,  mnst  be  an  instrument  in  writing  which  ^^^^* 
operates  as  a  lease  and  passes  an  interest ;  it  is  not  suflS-  What  is  a 
(uent  that  there  is  a  writing  which  is  evidence  of  the  wrltiog? 
terms  of  the  holding  or  which  binds  the  tenant ;  it  must 
be  also  of  such  a  nature  as  to  be  binding  on  the  lessor. 
This  was  decided  in  Doe  d.  LansdeU  v.  Qower(I).  In 
that  case  B.,  being  in  possession  of  a  cottage  belonging 
to  the  parish  of  P.,  signed  in  1824  an  agreement  which 
purported  to  be  a  demise  of  the  cottage  to  him  by  the 
churchwardens  and  overseers  at  a  rent  of  Is.  6d,  per  week, 
B.  to  quit  on  one  month's  notice  being  given.  This 
agreement  was  only  signed  by  one  of  the  overseers ; 
neither  of  the  churchwardens  signed  it,  and  there  was 
nothing  to  show  that  the  one  overseer  who  had  signed  it 
did  so  as  agent  for  the  other  parties  by  whom  the  lease 
was  expressed  to  be  made.  B.  never  paid  any  rent  or 
made  any  acknowledgment ;  the  defendant  purchased 
the  cottage  from  him.  In  1851  the  churchwardens  and 
overseers  for  the  time  being  brought  an  action  of  eject- 
ment to  recover  the  property.  It  was  held  that,  as  the 
agreement  above-mentioned  did  not  bind  the  church- 
wardens and  overseers  or  pass  any  interest  to  B.,  although 
it  might  be  binding  on  him,  it  was  not  a  lease  in  writing 
within  the  meaning  of  the  8th  section,  and  therefore  that 
the  action  was  barred. 

The  correctness  of  this  decision  has  been  questioned 
by  Lord  St.  Leonards  (2).  He  observes : — "  This  may 
lead  to  much  inconvenience.  The  statute  speaks  of  a 
person  holding  as  a  tenant,  etc.,  without  any  lease  in 
writing,  and  where  a  man  has  entered  and  enjoyed  under 
what  purports  to  be  a  lease  in  writing,  and  has  executed 
the  instrument  in  the  character  of  lessee,  it  might  well 
have  been  held  that  the  case  did  not  fall  within  the  8th 
section.       The  decision    points    out    the    necessity  of 

.    (1)  17  Q.  B.  .589.  (2)  Prop.  Stat  2nd  ed.  p.  61, 


362  BTA  TUTES   OF  LIMIT  A  TIONS. 

PabtV.   .enforcing  the  actual  payment  of  small  rents ;  the  house 
-'  which  the  rent  represented  was  no  doubt  considered  by 

the  parish  as  part  of  the  relief  afforded  to  the  pauper 
tenant ;  this  decision  may  haye  an  important  operation 
on  the  statute  (1)  requiring  all  leases  to  be  by  deed." 
It  should  be  recoUectied  that,  imder  the  joint  operation 
of  the  Statute  of  Frauds  (2)  and  the  statute  (1)  referred 
to,  a  lease  not  exceeding  the  term  of  three  years,  in 
order  to  be  valid  at  law,  must  be  by  deed  if  the  rent 
reserved  is  less  than  two-thirds  of  the  improved  value. 
^*J™^«  ^  In  Bunting  v.  Sargent  (3)  Jessel,  M.E.,  held  that  when 
lapse  of  a  tenant  from  year  to  year  without  a  lease  in  writing  had 
period*^'^^  occupied  land  for  more  than  twenty  years  without  pay- 
ment of  rent,  but  paid  some  arrears  of  rent  in  1873,  after 
the  twenty  years  had  expired,  the  reversioner's  title  was 
not  barred  by  3  &  4  Wm.  IV.  c.  27.  His  Lordship  said,  in 
commenting  on  the  8th  section,  ^^  There  are  two  periods 
mentioned  when  the  right  of  the  reversioner  can  first 
accrue  :  if  no  rent  is  paid,  then  it  accrues  at  the  end  of 
the  first  year  or  other  period;  if  rent  is  paid,  then  it 
accrues  at  the  last  time  when  any.  rent  shall  have  been 
received.  Therefore  the  plaintiff  is  right  in  saying  that 
he  has  only  to  prove  a  payment  within  twenty  years  of 
the  commencement  of  the  action."  This  view,  it  is  sub- 
mitted, cannot  be  supported.  In  1873,  when  more  than 
twenty  years  had  elapsed  since  the  last  payment  of  rent, 
the  title  of  the  plaintiff  was  extinguished  by  the. 34th 
section,  and  he  had  become  an  absolute  stranger  to  the 
property.  The  payment  of  a  sum  of  money  as  rent  in  that 
year  could  not  give  him  a  new  title  against  which  the 
statute  would  commence  to  run  afresh  (4).  If  the  facts 
were  doubtful,  payment  of  rent  in  1873  might  have  been 
evidence  that  rent  had  been  paid,  or  some  other  act  done 

(1)  8  &  9  Vict.  c.  106,  8.  3. 

(2)  29  Car.  II.  c.  3,  s.  2. 

(3)  13  Ch.  D.  330. 

(4)  Seepo8t,  Ch.  XXV.    Sar.dera  v.  Sanders^  19  Cb.  D.  373. 
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within  the  preceding  twenty  years,  suflScient  to  keep  the-  Part  v. 
landlord's  title  alive.    But  the  decision  was  not  given  on     ^'°^' 
any  snch  gronnd. 

Where  a  certain  sum  is  due  periodically  from  a  tenant  Rent  mtist 
from  year  to  year  by  way  of  rent,  and  it  is  proved  that  a  g^X*  " 
similar  sum  has  been  paid  from  time  to  time,  it  becomes 
important  to  consider  whether  such  payments  were  made 
for  rent  or  on  some  other  account.  In  the  Attorney^ 
Oeneral  v.  Stephens  (1)  the  property  claimed  had  been 
originally  let  on  lease  from  year  to  year  at  a  rent  of  £6 ; 
the  occupier  of  the  land  had  paid  that  sum  annually, 
always  believing  it  to  be  a  rent-charge,  and  he  did  not 
know  that  the  land  had  been  originally  held  as  leasehold 
by  his  predecessors  in  title,  while  on  the  other  hand  the 
•claimants  had  always  received  the  £6  as  rent  reserved, 
and  had  entered  it  in  their  books  as  such.  The  claimants 
failed  on  another  ground,  but  Cranworth,  L.C.,  in  deli- 
vering judgment,  said  (2)  :  "  Where  the  tenancy  is,  as  in 
this  case,  disputed,  the  circumstances  connected  with  the 
annual  payments  are  evidently  most  important,  for  if  the 
person  paying  made  the  payment  expressedly  or  impliedly 
on  account  of  something  else  than  rent  of  land  of  which 
he  was  the  tenant,  this  would  not  be  a  payment  of  rent 
within  the  meaning  of  the  clause  to  which  I  have  referred. 
It  is  therefore  manifestly  most  important  to  know  all  the 
oircumstances  which  have  attended  the  annual  payments 
of  £6,  which  have  been  made  for  the  last  twenty  years, 
in  order  to  enable  us  to  come  to  a  fair  conclusion  on  the 
points  whether  they  have  been  payments  of  rent  in 
respect  of  the  tenancy  now  insisted  on  (3) ;  for,  if  not, 
the  defence  founded  on  the  Statute  of  Limitations  is  a 
complete  bar." 

Payment  of  rent  to  a  person  who  originally  receives  as  Payment  to 
agent  is  receipt  by  the  true  owner  until  it  is  proved  that  **^  ^^^^  ' 


(1)  6  De  G.  M.  &  G.  Ill,  136. 

2)  6  De  G.  M.  &  G.  pp.  146,  147. 

3)  See  also  Doe  d.  Newman  v.  QodsM,  5  Jur.  170;  4  Q.  B.  603n. 
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the  character  in  which  such  person  received  the  fent  was 
changed,  even  although  such  person  has  for  more  than 
twenty  (now  twelve)  years  paid  over  nothing  to  the  true 
owner  (1).  If  such  person  receive  the  rents  while  the 
real  owner  is  unascertained,  the  real  owner  will  not  be 
barred  if  he  ratifies  the  act  of  the  agent  within  a  reason- 
able time  after  it  is  ascertained  who  the  real  owner 
is  (2). 

Where  in  ejectment  it  was  proved  that  rent  had  within 
the  twenty  years  been  paid  in  respect  of  the  premises  in 
question  to  the  lessor  of  the  plaintiff  by  a  third  party, 
and  that  the  defendant  within  the  twenty  years  had 
admitted  that  he  held  as  tenant  to  such  third  party,  but 
there  was  no  evidence  of  payment  of  rent  to  any  one  by 
the  defendant  himself,  the  lessor  of  the  plaintiff  was  held 
entitled  to  recover,  on  the  ground  that  an  under-tenant 
cannot  be  permitted  to  dispute  a  title  which  is  valid 
against  the  person  of  whom  he  holds  (3). 

Before  the  Judicature  Act,  1873,  where  a  person 
occupied  land  for  more  than  twenty  years  in  such  cir- 
cumstances that  he  was  at  law  a  tenant  from  year  to  year 
without  any  lease  in  writing,  while  he  had  a  right  in 
equity  to  a  long  term  of  years,  and  no  payment  of  rent  or 
acknowledgment  was  made  during  all  that  time,  the 
right  of  the  landlord  in  law  was  barred  by  the  statute  at 
the  end  of  twenty  years ;  but,  as  in  equity  the  landlord 
had  been  only  entitled  throughout  to  a  reversion  expec- 
tant on  a  subsisting  lease,  the  landlord's  equitable  title 
was  not  barred,  and  he  only  lost  the  right  to  recover 
arrears  of  rent  which  accrued  more  than  six  years  before 
action  (4).    It  has  been  said  that  now,  since  the  Judi- 


(1)  Smith  V.  Bennett,  30  L.  T.  N.  S.  100;  Attorney- Oeneral  v. 
Corporation  of  Lo7idon,  2  Macn.  &  G.  247.  See  Lyell  v.  Kennedy,  Xi 
App.  Cas.  437.  In  re  Hohbs,  Hobbs  v.  Wade,  36  Ch.  D.  653; 
McAuliffe  V.  Fitzaimons,  26  L.  R.  Ir.  29. 

(2)  £yeU  V.  Kennedy,  14  App.  Cas.  437. 

(3)  Doe  d.  Spencer  v.  Beckett,  4  Q.  B.  601. 

(4)  Archbold  v.  Scully,  9  H.  L.  360. 
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cature  Act,  1873,  a  tenant  holding  nnder  an  agreement  Part  v. 
for  a  lease  of  which  specific  performance  would  be  ^"' "' 
decreed,  stands  in  the  same  position  as  to  liability  as  if 
the  lease  had  been  executed;  he  is  not  a  tenant  from 
year  to  year,  but  holds  under  the  agreement,  and  every 
branch  of  the  Court  must  now  give  him  the  same 
rights  (1). 

If  a  person  enters  into  possession  of  land  under  a 
lease  which  is  void  ah  initio  and  pays  rent,  he  becomes  a 
tenant  from  year  to  year,  and  the  statute  will  not  run  in 
his  favour  so  long  as  he  pays  rent  (2).  But,  if  no  rent  is 
paid,  the  statute  begins  to  run  in  favour  of  a  person 
in  possession  under  a  void  lease  from  the  date  when  the 
possession  begins  (3). 

(1)  WaUfi  V.  Lonsdale^  21  Ch.  D.  9,  p.  14.  See  Lowther  v.  Heaver, 
41  Ch.  D.  p.  264 ;  Foster  v.  Reeves  (1892),  2  Q.  B.  255. 

(2)  Webster  v.  Southey,  36  Ch.  D.  9;  Bunting  v.  Sargent,  13 
Ch.  D.  330. 

(3)  President^  Jtc.^  of  Magdalen  Hospital  v.  Knotts,  4  App.  Cas.  324. 
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CHAPTER  X. 

LEASES  IN  WBITING  (3  &  4   WM.  IV.  C.  27,  8.  9). 

Pabt  V.    Where  land"  has  been  demised  for  a  term  of  years  at 
^'^'      a  rent  reserved,  the  title  of  the  landlord  to  the  reyersion 
Leases  in      expectant  on  the  lease  is,  as  we  have  seen,  unaffected  by 
the  mere  fact  that  the  tenant  omits  to  pay  rent  for  any 
number  of  years  during  the  existence  of  the  lease  (1). 
But  the  9th  section  of  3  &  4  Wm.  IV.  c.  27  provides  a 
limitation  for  the  case  where  a  tenant  holding  under  a 
lease  in  writing  at  a  rent  of  twenty  shillings  a  year  or 
upwards  pays  the  rent,  not  to  the  person  rightfully  entitled 
to  the  reversion,  but  to  a  wrongful  claimant.    The  section 
is  as  follows : — 
Sect.  9  « When    any  person    shall  be  in  possession    or    in 

Wm.  IV.      receipt  of  the  profits  of  any  land  or  in  receipt  of  any 
c.  27.  yg^^  \yY  virtue  of  a  lease  in  writing  by  which  a  rent 

amounting  to  the  yearly  sum  of  twenty  shillings  or  up- 
wards shall  be  reserved  and  the  rent  reserved  by  such 
lease  shall  have  been  received  by  some  person  wrongfully 
claiming  to  be  entitled  to  such  land  or  rent  in  reversion 
immediately  expectant  on  the  determination  of  such 
lease,  and  no  payment  in  respect  of  the  rent  reserved  by 
such  lease  shall  afterwards  have  been  made  to  the  person 
rightfully  entitled  thereto,  the  right  of  the  person  entitled 
to  such  land  or  rent^  subject  to  such  lease,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress  or 
to  bring  an  action  after  the  determination  of  such  lease 

(1)  See  ante,  Part  V.  Ch.  V.  p.  329. 
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•shall  be  deemed  to  have  first  accrued  at  the  time  at  which    Paut  V. 
the  rent  reserved  by  such  lease  was  first  so  receiyed  by  the      _!_' 
person  wrongfaUy  claiming  as  aforesaid ;   and  no  such 
right  shall  be  deemed  to  have  first  accrued  upon  the 
determination  of  such  lease  to  the  person  rightfully 
entitled." 

In  this  section  the  word  rent  where  in  italics  means 
rent-charge  existing  as  an  inheritance,  in  the  rest  of  the 
section  the  word  means  rent  reserved  (1). 

The  section  is  confined  to  the  case  of  a  reversion  expec- 
tant on  a  lease  in  writing,  reserving  a  rent  of  not  less  than 
twenty  shillings  per  annum.  It  was,  no  doubt,  intended 
to  apply  to  all  cases  not  provided  for  by  the  7th  and  8th 
sections  of  3  &  4  Wm.  IV.  c.  27,  except  the  case  where 
there  is  a  lease  in  writing  at  a  smaller  rent. 

Before  the  passing  of  the  statute  3  &  4  Wm.  IV.  c.  27,  Law  before 
if  a  valid  lease  was  subsisting,  the  receipt  of  the  reserved  *  ®**^*"^®' 
rent  by  a  person  claiming  the  reversion  adversely  to  the 
rightful  landlord,  did  not  take  away  the  right  of  the  latter 
to  enter  at  the  determination  of  the  lease  (2) ;  at  least,  if 
the  lessor  had  not  knowledge  of  the  tenant's  act,  or  did  not 
acquiesce  therein.  But  if  the  lessor  had  notice  of  the 
lessee's  disavowing  his  title  and  attorning  to  a  wrongful 
claimant  and  yet  took  no  step  to  assert  his  own  title,  the 
lessor  was,  it  seems,  barred  by  statute  from  recovering  the 
land  at  the  end  of  the  lease  (3).  A  lease  that  was  in  law 
absolutely  void  or  that  only  subsisted  as  a  trust  to  attend 
the  inheritance  could  not  prevent  the  statute  from  running 
to  protect  the  adverse  possession  or  give  the  reversioner 
any  new  right  of  entry  at  the  end  of  the  term  (4).  Even 
now,  where  there  is  a  valid  lease  in  writing  and  there  is  not 
an  annual  rent,  amounting  to  twenty  shillings,  reserved 

(1)  See  Shaw  v.  Keighron,  3  Ir.  E.  Eq.  574. 

(2)  Doe  V.  Danvers,  7  East,  299,  320 ;  JBushby  v.  Dixon,  3  B.  &  C. 
298,  307. 

(3)  Eovenden  v.  Anneshy,  2  Sch.  &  Lef.  624,  625. 

(4)  Taylor  v.  Horde,  2  Sm.  L.  C.  9th  ed.  p.  632.  See  President,  &c. , 
of  Magdcien  Eospital  y.  Knotts,  4  App.  Cas.  324. 
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Tart  V.  thereon,  neither  the  receipt  of  rent  by  a  person  wrongfully 
*-!!l-l"  claiming  the  reversioni,  nor  his  obtaining  actual  possession 
of  the  land,  will  prevent  the  reversioner's  right  of  entry 
from  accruing  at  the  expiration  of  the  lease.  It  was 
observed  by  the  Beal  Property  Commissioners  that,  where 
no  rent  or  only  a  nominal  rent  is  reserved,  very  slight 
negligence  can  be  imputed  to  the  reversioner  in  merely 
not  requiring  a  recognition  of  his  title  from  the  tenant. 
Any  rent  less  than  twenty  shillings  a  year  may,  for  this 
purpose,  be  considered  nominal  (1). 

When  land  is  subject  to  such  a  lease  as  is  spoken  of  in 
this  section,  the  reversioner's  right  to  recover  possession 
accrues,  and  therefore  the  statute  begins  to  run  against 
him,  not  at  the  time  when  any  person  gets  possession  and 
claims  to  be  entitled  to  the  fee,  but  at  the  time  when  the 
lessee  first  pays  rent  to  a  person  claiming  wrongfully 
in  reversion  immediately  expectant  on  such  lease  (2). 
Where,  however,  an  estate  has  been  on  lease,  and  within 
twelve  years  of  the  expiration  of  the  lease,  the  rent  has  been 
received  by  a  person  wrongfully  claiming  the  immediate 
reversion,  so  that  the  statute  has  begun  to  run  against  the 
rightful  reversioner,  if  the  person  who  so  wrongfully 
received  the  rent  obtain  possession  of  the  land  at  the 
expiration  of  the  lease,  and  retain  it  till  the  period  of 
twelve  years  is  completed  from  his  first  receipt  of  rent,  the 
title  of  the  rightful  reversioner  would  be  barred.  For 
the  right  of  the  latter  to  recover  possession  is  deemed  to 
have  accrued  at  the  time  of  the  first  receipt  of  rent  by  the 
wrongful  claimant,  and  twelve  years  from  that  period  have 
elapsed  without  its  being  enforced.  The  law  was  the 
same  in  this  respect  before  the  passing  of  the  statute  (3). 
Receipt  The  receipt  of  rent  by  a  person  other  than  the  re- 

wroDgfui.     versioner  will  not  have  the  effect  of  setting  the  statute 
running  for  the  protection  of  such  person,  unless  his  claim 


(1)  First  Beport  of  Real  Property  Commusioners  (1829),  p.  47. 

2)  Chadwick  ▼.  Broadtoood,  3  Beav.  306,  316. 

3)  Chdmonddey  v.  ClinUm^  T.  &  ii.  107. 
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to  be  entitled  to  the  reversion  is  wrongf  al,  and  in  pleading    Pabt  y. 


a  defence  under  this  section  it  is  necessary  to  state  that 
the  person  by  whom  the  rent  was  receiyed  claimed  the 
reversion  wrongfully  (1) ;  otherwise  he  might  have  made 
his  claim  as  a  mortgagee  or  lessee  or  in  some  other 
capacity  not  adverse  to  the  rightful  reversion.  For 
instance,  in  the  case  of  Shaw  v.  Keighron  (2),  property 
had  by  a  marriage  settlement  been  conveyed  to  trustees 
on  trust  for  the  husband  for  life  and  on  his  death  to  be 
charged  with  the  wife's  jointure  of  £6  a  year,  and  there 
was  an  ultimate  trust  in  favour  of  the  children  of  the 
marriage ;  power  was  given  to  the  husband  and  his  wife 
to  lease  the  property,  and  they  leased  it,  reserving  a  rent 
of  £10  16s.  to  them,  their  heirs  and  assigns.  After  the 
death  of  the  settlor  the  widow  received  the  whole  of 
the  rent  of  the  demised  property  until  her  death.  It  was 
held  by  Walsh,  M.B.,  that  the  receipt  of  the  rent  by  the 
widow  was  not  a  receipt  by  a  person  "  wrongfully  claim- 
ing "  within  the  meaning  of  the  9th  section,  and  that,  as 
the  widow  was  entitled  to  receive  the  greater  part  of  the 
rent  in  her  own  right  as  her  jointure,  she  must  be  pre- 
sumed to  have  received  the  balance  for  her  children  and 
by  their  authority.  If  a  tenant  assert  a  claim  to  the  rever- 
sion expectant  on  his  lease,  and  on  the  ground  of  such 
claim  discontinue  to  pay  rent  to  his  lessor,  time  will  not 
run  under  the  section  against  the  right  of  the  lessor.  To 
bring  a  case  within  the  provisions  of  this  section  there 
must  be  payment  to  a  third  party  (3). 

Where  the  reversion  expectant  upon  a  lease  was  severed 
in  1872  and  a  small  part  of  the  land  out  of  which  the  rent 
under  the  lease  issued  was  conveyed  to  the  plaintiff,  and 
the  rent  was  never  apportioned  and  no  rent  was  ever  paid 
to  the  plaintiff  in  respect  of  the  piece  of  land  conveyed  to 
him,  but  the  whole  of  the  tent  was  paid  as  before  to  the 

(1)  Sloane  v.  Flood,  5  Ir.  C.  L.  R.  76. 

(2)  3  Ir.  R.  Eq.  574. 

(3;  ArMold  v.  Scully^  9  H.  L.  360. 
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PabtV.  original  reversioner  till  1875,  when  the  original  rever- 
^'^'  sioner  conveyed  his  reversion  to  the  defendant  who  had 
occupied  as  lessee  the  whole  of  the  land  comprised  in  the 
lease,  it  was  held,  on  the  expiration  of  the  lease  in  1891, 
that  the  payment  to  the  original  reversioner  after  1872 
was  not  a  payment  to  a  person  wrongfully  claiming  to 
be  entitled  to  plaintiff's  part  of  the  land  within  sect.  9  of 
3  &  4  Wm.  IV.  c.  27,  and  that  time  did  not  begin  to  run 
against  the  plaintiff  until  the  lease  expired  (1). 

The.  words  "  wrongfully  claiming  "  in  sect.  9  are  not  to 
be  confined  to  an  intentional  and  improper  claim  of  the 
rent,  and  do  not  exclude  the  case  of  a  claim  made  by 
mistake,  but  refer  to  any  person  not  entitled  who  makes  a 
claim  to  the  rent  against  the  person  who  is  entitled. 
Thus,  where  a  person  received  the  rents  of  property  to 
which  he  was  entitled,  but  by  mistake  accounted  for  them 
to  his  mother  who  was  not  entitled,  it  was  held  that  the 
receipt  of  the  rent  by  the  mother  was  a  receipt  by  a 
person  wrongfully  claiming  to  be  entitled  (2). 
Receipt  of  Where  land  is  in  the  occupation  of  a  tenant,  holding 
8uh!iM»ee.  ^^  ^  reserved  rent  from  the  immediate  reversioner  who,  in 
his  turn,  is  a  lessee  at  a  head  rent  under  a  reversioner  in 
fee,  if  the  sub- lessee  pays  the  head  rent  to  the  superior 
landlord,  but  nothing  is  either  received  or  paid  by  the 
mesne  lessee,  it  seems  that  the  receipt  of  rent  by  the 
superior  landlord  from  the  sub-lessee  may  be,  but  is  not 
necessarily,  adverse  to  the  immediate  reversioner's  title. 
Whether  it  is  so  or  not,  must  be  determined  from  the 
other  circumstances  of  the  particular  case  (8).  But  it 
seems  that  the  presumption  is  rather  in  favour  of  the  fact 
that  the  payment  of  the  head  rent  by  the  tenant  to  the 
ultimate  reversioner  is  made  under  an  arrangement  with 
the  mesne  lessee  (4).    And  if  the  sub-lessee  purchase  the 

(1)  Layhoum  v.  Gridley,  61  L.  J.  Ch.  352. 

(2)  WitUams  v.  Pott,  L.  li.  12  Eq.  149. 

(3)  Drew  v.  'Earl  of  Norbury,  3  Jo.  &  Lat.  267.    See  also  Doe  d. 
Newman  v.  Qodsill,  4  Q.  B.  603n. ;  6  Jur.  170. 

(4)  Hayen  v.  WoodJey,  3  Ir.  Ch.  R.  142.     See  Twin  r.  KiJ,leii,  4 
Jr.  E'l.  R.  bO. 
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reTersion  in  fee,  so  that  the  rent  reserved  on  the  under  Pabt  v. 
lease  is  due  from  him  to  the  mesne  lessee  and  the  head  ^^'^' 
rent  is  due -from  the  mesne  lessee  to  him,  then,  if  such 
purchaser  neither  makes  any  payment  of  the  rent  due  in 
respect  of  the  under  lease,  nor  applies  to  the  mesne  lessee 
for  the  head  rent,  the  statute  will  not,  in  these  circum- 
stances, run  against  the  title  of  the  latter  to  the  original 
lease  (1 ). 

According  to  the  wording  of  this  section  it  is  not  neces- 
sary, in  order  to  bar  the  rightful  claimant,  that  the  rent 
reserved  should  be  received  by  another  for  a  period  of 
twelve  years ;  it  is  sufficient  to  bar  the  title  of  the  right- 
ful owner  that  the  rent  should  have  been  once  received  by 
a  wrongful  claimant,  and  never  paid  for  the  next  twelve 
years  to  the  person  rightfully  entitled.  But  if  a  wrongful 
claimant  receives  rent  for  a  period  less  than  twelve  years 
and  then  ceases  to  receive  the  rent  and  makes  no  claim  to 
receive  it,  the  case  is  very  similar  to  that  in  which  a  person 
without  title  has  had  possession  of  land  for  less  than  the 
statutory  period  and  has  then  abandoned  possession  and 
left  the  house  unoccupied  ;  in  which  case  it  has  been  held 
that  the  title  of  the  owner  revives  as  if  he  had  not  been 
out  of  possession  (2).  On  the  words,  "  and  no  payment 
shall  afterwards  have  been  made  to  the  person  rightfully 
entitled,"  the  following  question  may  at  some  time 
arise : — Where  a  wrongful  claimant  has  received  rent  for 
more  than  twelve  years,  and  rent  has  been  subsequently 
paid  to  the  person  rightfully  entitled,  will  the  case  be 
excepted  from  the  operation  of  the  statute  ?  It  is  sub- 
mitted that  it  would  not,  because  the  title  of  the  person 
formerly  rightfully  entitled  would  have  been  extinguished 
by  the  operation  of  the  34th  section,  and  a  subsequent 
payment  of  rent  to  that  person  could  not  revive  the 
title  (3). 

(1)  Hayes  v.  WoodJey,  ubi  supra, 

(2)  Agency  Co.  v.  Shtjrty  13  App.  Cft?.  793.    See  ante,  pp.  289,310. 

(3)  But  see  Bunting  v.  Sargent,  13  Ch.  D.  330,  ante,  p.  362. 
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CHAPTEE  XL 

ENTBY   AND  CONTINUAL  CLAIM   (3  &  4  WM.  IV.   C.  27, 

SS.   10  &   11). 

Tart  V.    The  10th  and  11th  sections  of  3  &  4  Wm.  IV.  c.  27  pre- 

CH    XT 

'  vent  the  right  of  a  claimant  to  land  being  kept  alive 

by  a  formal  entry  or  claim  made  on  or  near  the  property. 
These  sections  are  as  follows  : — 

Sect.  10.  "  No  person  shall  be  deemed  to  have  been  in  possession 

of  any  land  within  the  meaning  of  this  Act  merely  by 
reason  of  having  made  an  entry  thereon." 

Sect.  11.  "  No  continual  or  other  claim  upon  or  near  any  land 

shall  preserve  any  right  of  making  an  entry  or  distress 
or  of  bringing  an  action." 

Uw  before       Before  the  passing  of  the  statute  3  &  4  Wm.  IV.  c.  27, 

thetutute.  ^^^^  another  person  who  had  no  right  had  taken  posses- 
sion of  lands  or  tenements,  the  party  entitled  might  make 
a  formal  entry  thereon,  declaring  that  he  thereby  took 
possession,  which  notorious  act  of  ownership  was  equivalent 
to  a  feudal  investiture  by  the  lord.  If  the  claimant  were 
deterred  from  entering  by  menaces  or  bodily  fear,  he 
might  make  claim  as  near  to  the  land  as  he  could  with 
the  like  forms  and  solemnities,  which  claim  was  in  force 
for  only  a  year  and  a  day.  And  this  claim,  if  it  were 
repeated  once  in  every  period  of  a  year  and  a  day  (which 
was  called  a  continual  claim),  had  the  same  effect  as  a 
legal  entry.  Such  an  entry  gave  a  man  seisin  or  put  into 
possession  the  person  who  had  the  right  of  entry  on  the 
estate,  and    thereby  made    him  complete   owner   and 
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capable    of   transmitting    it  either  by  descent  or   by    Pabt\. 
purchase  (1).  ^•^'- 

The  owner  of  the  estate  could  only  recover  seisin  by 
entry,  where  the  original  entry  of  the  wrong-doer  was  un- 
lawful. In  other  cases,  where  the  original  entry  was  law- 
ful, as  upon  a  discontinuance  or  deforcement,  or  where  the 
wrongful  oocupant  came  into  the  estate  of  the  original 
disseisor  by  act  of  law,  as  upon  a  descent  cast,  since  the 
person  who  had  the  possession  had  also  an  apparent  right 
of  possession,  the  owner  of  the  estate  could  not  enter,  but 
was  driven  to  his  action,  that  is,  his  real  action  in  which 
the  inheritance  or,  at  least,  the  freehold,  was  the  thing 
immediately  in  demand,  and  which,  therefore,  must  in  all 
cases  have  been  brought  against  the  actual  tenant  of  the 
freehold.  The  action  of  ejectment,  on  the  contrary,  was 
a  remedy  open  to  any  one  entitled  to  the  mere  possession 
of  land  and  was  brought  simply  to  recover  such  possession ; 
therefore  the  right  to  bring  such  an  action  was  involved 
in  the  right  of  entry  (2).  However,  by  the  old  Statute  of 
Limitations  (21  Jac.  I.  c.  16)  it  was  enacted  that  no  entry 
should  be  made  by  any  man  upon  lands  unless  within 
twenty  years  after  his  right  should  accrue.  And  again, 
by  the  statute  4  &  5  Anne,  c.  16,  it  was  enacted  that  no 
entry  should  be  of  force  to  satisfy  the  said  Statute  of 
Limitations,  or  to  avoid  a  fine  levied  of  lands,  unless  an 
action  thereon  were  commenced  within  one  vear  after  and 
prosecuted  with  eflfect.  Since  the  statute  of  Anne,  there- 
fore, an  owner  of  land  who  had  been  disseised  could  keep 
up  his  right  of  entry  only  by  continually  repeating  his 
entry  or  claim  at  intervals  not  greater  than  a  year. 

The  10th  and  11th  sections  of  the  Act  3  &  4  Wm.  IV.  Entry  an.i 
c.  27  have  taken  away  all  effect  from  such  entry  or  claim,  chUrTnow 
so  far  as  the  Statute  of  Limitations  is  concerned,  and  the  of  no  effect. 
rightful  owner  of  land  will  now  be  barred  at  the  end 
of  twelve  years  from  the  time  when  his  right  to  recover 


(9 
(2) 


3  Blackstone  Com.  IlL  10 ;  1st  e<L  vol.  HI.  p.  175. 

See  Burton's  Corapend.  8th  e<3.  ss.  402,  403,  pp.  140, 141, 
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Part  v.    possession  of  the  land  first  accrued,  notwithstanding  he 

J '      may  from  time  to  time  during  the  twelve  years  have  made 

entry  on  the  land  in  assertion  of  his  title ;  and  it  seems 
clear  that  no  entry  on  a  trespasser  is  sufficient  to  revest 
the  property  in  the  owner  and  give  him  a  new  right,  nnless 
such  entry  amounts  to  a  resumption  of  possession  by  the 
owner^  though  it  is  immaterial  how  short  that  possession 
may  be  (1). 

(1)  Doe  d.  Baker  v.  Coombes,  9  C.  B.  714;  19  L.  J.  C.  P.  306; 
Bandall  v.  Stevens,  2  E.  &  B.  641 ;  23  L.  J.  Q.  B.  68 ;  Brassington  v. 
Llewellyn,  27  L.  J.  Exch.  297,  at  N.  P.  1  F.  &  F.  27 ;  Allen  v.  England, 
3  F.  &  F.  49 ;  Thorp  v.  Facey,  35  L.  J.  0.  P.  349 ;  Worssam  v. 
Vandenhrandr,  17  W.  R.  53. 
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CHAPTER  XII. 

POSSESSION  BY  ONE  JOINT  TENANT  OB  TENANT  IN 
COMMON  AND  POSSESSIO  FRATRI8  (3  &  4  WM.  IV. 
C.  27,  68.  12  &  13). 

Before  the  passing  of  the  statute  3  &  4  Wm.  IV.  c.  27,    Part  v. 

if  a  person  having  an  undivided  share  in  an  estate  had       J * 

possession  of  the  entirety,  or  if  a  younger  brother  entered 
on  and  held  land  to  which  his  elder  brother  was  entitled 
as  heir,  difficult  questions  might  arise  as  to  whether  this 
possession  was  such  as  the  old  Statute  of  Limitations 
would  protect. 

The  occurrence  of  such  questions  for  the  future  was 
prevented  by  the  12th  and  13th  sections  of  the  Act  3  &  4 
Wm.  IV.  c.  27,  which  are  as  follows : — 

"  When  any  one  or  more  of  several  persons  entitled  to  Sect.  12. 
any  land  or  rent  as  coparceners,  joint  tenants  or  tenants  in 
common  shall  have  been  in  possession  or  receipt  of  the 
entirety  or  more  than  his  or  their  undivided  share  or 
shares  of  such  land,  or  of  the  profits  thereof,  or  of  such 
rent  for  his  or  their  own  benefit  or  for  the  benefit  of  any 
person  or  persons  other  than  the  person  or  persons 
entitled  to  the  other  share  or  shares  of  the  same  land  or 
rent,  such  possession  or  receipt  shall  not  be  deemed  to 
have  been  the  possession  or  receipt  of  or  by  such  last- 
mentioned  person  or  persons  or  any  of  them." 

"When  a  younger  brother  or  other  relation  of  the  Sect.  1: J. 
person  entitled  as  heir  to  the  possession  or  receipt  of  the 
profits  of  any  lemd  or  to  the  receipt  of  any  rent  shall 
enter  into  the  possession  or  receipt  thereof,  such  possession 
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Pabt  V.    or  receipt  shall  not  be  deemed  to  be  the  possession  or 
°fj^'     receipt  of  or  by  the  person  entitled  as  heir." 
Law  before       Under  the  old  law  the  fact  of  a  joint  tenant  or  tenant 

thestatute.    .  i  -  n      i  /».         a     i 

in  common  or  coparcener  taking  all  the  profits  of  the 
land  without  accounting  to  his  companion,  did  not  of 
itself  constitute  such  an  adverse  possession  as  would  by 
lapse  of  time  make  the  claims  of  the  latter  unavailable. 
For  the  possession  of  a  joint  tenant,  tenant  in  common,  or 
coparcener  eo  nomine  as  such  was  not  adverse  to  the  right 
of  his  co-tenant,  but  was  in  support  of  the  common 
title  (1). 

To  make  such  possession  adverse  to  the  right  of  a 
partner  in  title,  there  must  have  been  a  disseisin  or 
ouster  of  the  latter  from  the  enjoyment  of  the  property 
or  some  dealings  from  which  an  exclusion  could  be 
presumed  (2). 

It  would  seem  that  a  feoffment  of  the  whole  land  to  the 
use  of  a  stranger  by  one  tenant  in  common  or  coparcener 
was  through  the  violent  operation  attributed  to  that  mode 
of  conveyance  sufficient  to  work  a  disseisin  (3) ;  but 
generally,  whether  an  ouster  was  established  or  not,  was  a 
question  to  be  left  to  the  jury  on  the  circumstances  of 
each  case ;  and  on  the  one  hand  the  mere  fact  of  long 
enjoyment  of  the  whole  property  by  one  tenant  in 
common  was  held  sufficient  to  justify  a  jury  in  presuming 
an  ouster,  while  on  the  other  hand,  where  A.,  a  tenant  in 
common,  was  in  possession  of  land  and  B.,  another  tenant 
in  common,  brought  ejectment  against  him,  the  fact  of 
A/s  appearing  as  defendant  to  the  action  and  entering 
into  a  consent  rule  according  to  the  old  practice  (4)  was 
held  not  to  be  conclusive  proof  of  A.'s  possession  being 
adverse  to  the  right  of  B.  (5). 

(1)  Burton,  Compend.  s.  395,  8th  ed.  p    138;  Doe  d.  Fishar  y. 
Frosser,  1  Cowp.  217 :  Doe  d.  Hdlinge  v.  Bird^  11  East,  49. 

[2)  lb. 

J3^  Burton,  Compend.  s.  398,  8th  ed.  p.  139.    Co.  Lit  174a. 
^4)  See  Cole  on  Ejectment,  Part  I.  Ch.  I. 
(5)  aSulUvan^  Lessee  of,  v.  McSunney,  Longaeld  &  T.  111. 
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The  state  of  the  law  on  this  subject  before  the  passing    Pabt  v. 
of  the  statute  3  &  4  Wm.  IV.  c.  27  and  the  alteration     ^^'* 
therein  effected  by  it  will  be  found  explained   in  the  ^^°^® 
judgment  of  the  Court  of  Error  in   Culley  v.  Doe  d.  3&4 
Taylerson  (1).  J'^j^^' 

In  that  case  the  defendant  in  the  court  below  and  the  (^^^  y. 
lessor  of  the  plaintiff  were  entitled  as  tenants  in  common ;  -£^,** 
the  ejectment  was  brought  about  three  years  after  the 
passing  of  the  Act,  and  the  defendant  in  the  action  (the 
plaintiff  in  error)  had  had  the  entire  enjoyment  of  the 
property  claimed  for  thirty  years.  The  jury  were  not 
asked  and  did  not  find  whether  his  possession  had  been  ' 
adverse  to  the  lessor  of  the  plaintiff.  It  was  held  that 
apart  from  the  statute  the  possession  of  the  one  tenant 
in  common  was  prima  fade  the  possession  of  the  other^  so 
that  the  one  who  had  been  out  of  actual  possession  could 
not  maintain  ejectment  against  the  other,  nor  could  he 
who  had  enjoyed  the  property  for  thirty  years  claim  the 
whole  under  the  old  Statute  of  Limitations ;  that  the  jury 
might,  from  long  independent  enjoyment  by  one  tenant 
in  common  or  from  other  circumstances,  infer  an  ouster 
of  the  other,  but  unless  they  found  such  ouster  it  could 
not  be  assumed  by  the  Court;  that  the  12th  section  of 
3  &  4  Wm.  IV.  c.  27  had  a  retrospective  effect  so  far  as 
related  to  the  object  of  the  Act,  and  had  the  effect  of 
making  the  possession  of  coparceners,  joint  tenants,  or 
tenants  in  common,  separate  from  the  time  when  they 
first  became  such ;  so  that  without  an  actual  ouster  the 
one  tenant  in  common  could  bring  his  ejectment  and  the 
other  could  defend  his  possession  under  the  statute ;  that 
in  the  circumstances  the  possession  of  the  defendant  was 
not  adverse  to  his  co-tenant  at  the  time  of  the  passing  of 
the  Act,  and  therefore  by  the  15th  section  the  lessor  of 
the  plaintiff  had  five  years  after  the  passing  of  the  Act  to 
bring  his  ejectment  (2)« 

(1)  11  A.  &  E.  1008. 

(2)  iSee  i>o0  d.  HoU  v.  Eorrocks,  1  G.  &E.  566« 
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The  provision  in  this  section  protecting  the  possession 
by  one  of  two  or  more  persons  entitled  in  undivided 
shares  to  any  land  applies  whether  such  person  is  in 
exclusive  possession  of  the  whole  of  such  land  or  of  any 
part  of  such  land  (1),  whatever  proportion  such  part  may 
bear  to  the  whole,  whether  more  or  less  than  the  propor- 
tion which  his  undivided  share  bears  to  the  entirety,  so 
that  by  the  possession  of  such  person  the  title  of  his 
companions  to  their  undivided  shares  in  such  part  will  be 
extinguished.  This  was  decided  in  England  by  the 
Court  of  Exchequer  in  TidhaJl  v.  James  (2)  and  again  in 
Ireland  in  Murphy  v.  Murphy  (8).  In  the  latter  case 
Monahan,  C.J.,  explains  from  a  communication  from 
Martin,  B.,  the  case  of  TidhaU  v.  JameSy  which  is 
inaccurately  reported,  and  as  reported  is  difiScult  to 
understand. 

If  one  joint  tenant  or  tenant  in  common  receives  the 
entirety  of  the  rents  of  the  property  without  accounting 
to  his  partner  in  title,  the  statute  will  run  in  favour 
of  the  person  so  receiving  the  rents,  such  rents  being 
possession  or  receipt  of  profits  within  the  meaning  of  the 
12th  section  of  3  &  4  Wm.  IV.  c.  27  (4). 

After  the  statutory  period  has  run  out  during  which 
one  joint  tenant  or  tenant  in  common  has  had  exclusive 
possession  or  receipt  of  rents  of  the  entirety,  a  subsequent 
payment  of  rent  by  the  partner  in  possession  to  the  other 
joint  tenant  or  tenant  in  common  cannot  defeat  the  title 
which  has  been  acquired  (5). 

Before  the  statute  3  &  4  Wm.  IV.  c.  27,  where  a  person 
died  seised  in  fee,  leaving  two  sons,  and  the  younger 
son  entered,  it  was  considered  that  he  did  not  enter  to 


1)  In  re  Dane*$  Estate,  5  Ir.  R.  Eq.  498. 
|2)  29  L.  J.  Exch.  91. 


i 

(3)  15  Ir.  C.  L.  R.  205. 

(4)  Sanders  v.  Sanders,  19  Cb.  D.  373;  Burroughs  y.  McCreight, 
1  J.  &  Lat.  290.  In  re  HMs.  ffobibs  v.  Wade,  36  Ch.  D.  553.  8e« 
Boiling  v.  Hobday,  31  W.  R.  9. 

(o)  In  re  Hobbs.    HMs  v;  Wade,  36  Ch.  D.  553i 
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get  a  possession  distinct  from  that  of  the  elder  brother,  Pabt  V. 
but  to  preserve  the  possession  of  the  father  in  the  family  ^^J^*- 
that  nobody  else  might  abate.  For  this  was  the  most 
charitable  interpretation  that  could  be  put  upon  such  an 
action,  and,  as  by  such  an  interpretation  it  was  just  and 
rightful,  the  law  would  not  intend  it  to  be  a  wrongful 
act  or  disseisin,  and  in  consequence  the  possession  of  the 
younger  brother  became  that  of  the  elder.  No  laches 
could  be  imputed  to  the  elder  brother  in  not  enforcing 
his  rights,  since  the  younger  brother  entered  and 
possessed  for  him.  But  if  the  younger  brother  had  made 
a  feoffment  in  fee,  or  if  the  elder  brother  had  entered 
and  then  the  younger  brother  had  entered  upon  him,  this 
would  have  been  a  destruction  of  the  elder  brother's  right 
of  possession  and  the  creation  of  a  possession  distinct 
therefrom  (1). 

So  if  a  sister  entered  and  occupied  land  to  which  her 
brother  was  entitled  as  heir,  her  possession  was  construed 
to  be  by  courtesy  and  licence  to  preserve  the  possession 
of  her  brother,  and  therefore  not  within  the  intent  of  the 
statute  21  Jac.  I.  c.  16.  But,  if  the  brother  had  ever 
been  in  actual  possession  and  had  been  ousted  by  his 
sister,  this  presumption  ceased  (2). 

The  13th  section  obviously  does  away  with  the  whole 
of  these  doctrines. 

The  effect  of  the  entry  of  a  father  upon  the  land  of  an 
infant  child  is  governed  by  entirely  different  principles, 
and  is  discussed  hereafter  (3). 


i 


1)  Gilbert's  Tenures,  28,  29 ;  Co.  Lit.  242a. 

2)  See  Page  v.  Selfby,  Bull.  N.  P.  10?6. 
(3)  Part  V.  Ch.  XV. 
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CHAPTER  XIII. 

ACKNOWLEDGMENT    OP     TITLE    (3    &    4   WM.   IV.    0.    27, 

8.   14). 

Part  V.    By  sect.  14  of  3  &  4  Wm.  IV.  c.  27,  it  is  enacted  as 

follows : — 

^  *  "  Provided  always  that  when  any  acknowledgment  of 

c.  27, 8. 14.  the  title  of  the  person  entitled  to  any  land  or  rent  shall 
have  been  given  to  him  or  his  agent,  in  writing,  signed 
by  the  person  in  possession  or  in  receipt  of  the  profits 
of  such  land,  or  in  receipt  of  such  rent,  then  such 
possession  or  receipt  of  or  by  the  person  by  whom  such 
acknowledgment  shall  have  been  given  shall  be  deemed, 
according  to  the  meaning  of  this  Act,  to  have  been  the 
possession  or  receipt  of  or  by  the  person  to  whom  or 
to  whose  agent  such  acknowledgment  shall  have  been 
given  at  the  time  of  giving  the  same,  and  the  right 
of  such  last-mentioned  person  or  any  person  claiming 
through  him  to  make  an  entry  or  distress  or  bring  an 
action  to  recover  such  land  or  rent  shall  be  deemed  to 
have  first  accrued  at  and  not  before  the  time  at  which 
such  acknowledgment  or  the  last  of  such  acknowledg- 
ment, if  more  than  one,  was  given." 
Effect  of  The  operation  of  this  section  is,  in  efifect,  to  make  an 

ledgment.  acknowledgment  in  writing  tantamount  to  possession  or 
receipt  of  rent,  at  the  moment  when  the  acknowledgment 
is  given,  by  the  person  to  whom  or  to  whose  agent  the 
acknowledgment  is  given,  such  person  being  supposed 
for  the  purposes  of  this  Act  to  be  simultaneously  dis- 
possessed or  to  have  discontinued  the  receipt.    And  it 
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seems  clear  that  such  an  acknowledgment  is  of  no  effect  Part  Y. 
after  the  prescribed  period  has  run  out,  because  the  title,  ^'"^'^ 
by  means  of  the  84th  section,  then  becomes  extinguished, 
and  this  section  can  have  no  operation  in  reviving  it  (1). 
From  some  observations  (2)  of  Lord  St.  Leonards,  it 
would  seem  to  be  the  opinion  of  his  Lordship  that  the 
effect  of  giving  an  acknowledgment  within  the  section  is 
immediately  to  set  the  time  running  against  the  person 
to  whom  it  is  given,  even  though  it  had  not  begun  to 
run  before  the  acknowledgment  was  made.  It  is,  how- 
ever, conceived  that  there  is  nothing  in  the  words  of  the 
section  to  compel  such  a  construction,  which  Lord  St. 
Leonards  himself  characterises  as  singular  and  which  is 
contrary  to  the  analogy  of  all  similar  provisions,  whether 
in  this  statute  or  in  8  &  4  Wm.  IV.  c.  42.  It  is  sub- 
mitted that  this  section,  being  a  proviso  on  what  has 
gone  before,  only  applies  to  cases  which  would  come 
within  the  earlier  sections,  and  that  where  it  is  said  that 
when  an  acknowledgment  shall  have  been  given,  the 
right  of  action  shall  be  deemed  to  have  then  first  accrued, 
the  natural  construction  is  not  that  whenever  an  acknow- 
ledgment is  given  the  right  of  action  must  be  deemed  to 
have  accrued,  but  that  whenever  the  right  would  under 
other  sections  have  been  deemed  to  have  previously 
accrued,  and  an  acknowledgment  is  made,  the  right  shall 
be  deemed  to  have  accrued  at  the  time  the  acknowledg- 
ment is  made  and  not  before. 

No  acknowledgment  can  have  any  operation,  unless  it  By  ageat. 
be  in  writing,  though  of  course  parol  evidence  of  a  written 
acknowledgment  would  be  admissible  where,  under  the 
ordinary  rules  of  evidence,  the  contents  of  a  writing 
could  be  proved  by  parol  (3);  and  where  the  statute 
runs  from  the  last  payment  of  rent,  this  section  does 

(1)  Sanders  v.  Sanders,  19  Ch.  D.  373. 

(2)  iScott  V.  Nixon,  3  Dm.  &  War.  3b8,  404.    See  also  Burroughs 
v.  McCreight,  1  Jo.  &  Lat.  290,  304. 

(3)  See  Eaydon  v.  Williams,  7  Bing.  163. 
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PabtV.    not  prevent  the  fact  of  payment  being  proved  by  the 

J parol  declaration  of  the  person  paying  it  (1).    The  ack- 

nowledgmenty  it  must  be  observed,  is  required  to  be 
signed  by  the  person  giving  it,  and  therefore  signa- 
ture by  an  agent  is  insufficient  (2).  But,  if  a  person 
signs  the  name  of  the  principal  by  his  direction  in 
his  presence,  it  is  sufficient,  for  the  person  signing 
must,  it  seems,  be  looked  on  not  as  the  agent  but 
as  it  were  the  hand  or  instrument  of  the  principal 
himself  (3). 
To  whom  The  acknowledgment  must  be  made  either  to  the 
^^^^^*  person  entitled  or  his  agent.  It  is  clear,  therefore,  that, 
unlike  an  acknowledgment  under  3  &  4  Wm.  IV.  c.  42, 
s.  5,  an  admission  to  third  parties  would  not  be  an  ack- 
nowledgment within  this  section.  But  an  acknowledg- 
ment contained  in  an  answer  in  Chancery  in  a  suit,  in 
which  the  person  entitled  was  plaintiff,  has  been  held  to  be 
a  good  acknowledgment  under  the  section  (4).  And  in 
an  action  for  use  and  occupation  by  an  executor,  a  letter 
written  by  the  defendant  to  the  testator's  attorney  after 
the  testators  death  was  admitted  as  an  acknowledgment 
of  the  testator's  title  (5).  This  section  specially  makes 
acknowledgments  enure  for  the  benefit  of  persons  claiming 
under  those  to  whom  they  are  made,  but  it  is  clear  that 
an  acknowledgment  made  by  a  person  in  possession  is 
binding  on  those  claiming  through  him  (4).  It  is  a 
([uestion  for  the  judge  and  not  for  the  jury  to  decide 
whether  documents  are  sufficient  acknowledgments  within 
this  section.  Where,  however,  the  meaning  of  any 
writing  in  itself  ambiguous  depends  on  extrinsic  facts 
and  circumstances,  the  whole  must  be  submitted  to  the 
jury.  But  it  is  for  the  Court  to  decide  whether  a  writing 
is  such  that  it  can  be  an  admission  of  title,  and  therefore 

(1)  Doe  d.  Spencer  v.  Beckett,  4  Q.  B.  601. 

(2)  ley  V.  Feter,  3  H.  &  N.  101 ;  27  L.  J.  Exch.  230. 

(3)  Lessee  if  Corporation  of  Dublin  v.  Judge,  11  Ir.  L.  R.  8. 

(4)  Ooode  V.  Job,  28  L.  J.  Q.  B.  ]. 

(5)  Fursffon  v.  tlogg,  10  M.  &  W.  572. 
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evidence  to  go  to  the  jury  at  all  (1).     And  the  Court    Past  V 

will  look  at  a  letter  in  answer  to  which  the  letter  con-      J " 

taining  the  acknowledgment  relied  on  is  written  for  the 
purpose  of  explaining  the  latter  (2).  This  is  also  in 
accordance  with  general  principles,  and  the  point  has 
been  noticed  above  as  to  acknowledgments  of  simple 
contract  debts  (3)  upon  which  several  of  the  cases  have 
arisen  (4),  but  they  equally  apply  to  acknowledgments 
under  this  section  (5).  Lord  St.  Leonards  certainly  in 
one  case  seems  to  have  considered  it  for  the  jury  to 
decide  whether  the  writing  amounts  to  an  acknowledg- 
ment (6),  but  in  his  treatise  on  the  Property  Statutes  (7) 
he' lays  down  the  law  as  above,  and  the  case  referred 
to  cannot  therefore  be  considered  as  throwing  doubt 
upon  it. 

It  does  not  seem  that  any  particular  form  of  acknow-  What 
ledgment  is  necessary,  but  anything  from   which   an  ledj^ment 
admission  of  ownership  in  the  party  to  whom  it  is  given  i«»8uffici«nt. 
may  be  fairly  implied  would  be  sufficient ;  thus  a  corre- 
spondence from  which  it  appeared  that  the  person  in 
possession  claimed   to  hold  the   property   till    certain 
accounts  as  to  charges  thereon,  to  which  he  claimed  to 
be  entitled,  were  settled,  and  offering  to  refer  them  to 
arbitration,  has  been  held  sufficient  (8).     And  even  a 
letter  written  by  the  person  in  possession  in  answer  to 
one  demanding  rent,   written   by  the  attorney  of  the 
person  entitled,  the  first-mentioned  letter  not  denying 
the  title  of  the  person  entitled  but  begging  mercy  on 
account  of  expenses  the  writer   had   been  put  to  in 
defending  his  title  against  adverse  claimants,  has  been 

(1)  See  Morrell  v.  Frith,  3  M.  &  W.  402. 

(2)  Fwsdon  v.  Clogg,  10  M.  &  W.  572. 
•     (3)  See  Part  I.  Ch.  IV.  p.  98. 

(4)  See  Boutledge  v.  Ji'armat/,  8  A.  &  E.  221 ;  Morrell  v.  Frith,  3 
M.  &  W.  402 ;  Collis  v.  Stack,  1  H.  &  N.  605. 

(5)  Doe  d.  Curzon  v.  Edmonds,  6  M.  &  VV.  295. 

(6)  Incorporated  Society  v.  Richards,  1  Dru.  &  War.  258,  290. 

(7)  Page  67. 

(8)  Incorporated  Society  v.  Tiichards,  1  Dru.  &  War.  258. 


384  STATUTES  OF  LIMITATIONS. 

PabtV.  held  good  as  an  acknowledgment  (1).  So  also  has  an 
ctL^^L  2LdmiBsioTi  that  the  person  making  the  acknowledgment 
was  holding  the  property  as  tenant  of  the  person 
entitled  (2),  or  an  offer  to  take  a  lease,  though  such  offnr 
was  not  accepted  (3).  But  where,  in  answer  to  a 
communication  from  a  person  claiming  the  property, 
demanding  rent  and  offering  a  lease,  the  person  in 
possession  after  expressing  an  opinion  that  he  could 
establish  his  right  if  it  were  tried,  said  that  under  all 
the  circumstances  he  had  made  up  his  mind  to  accede 
to  the  proposal,  but  the  proposal  was  never  carried  out 
and  no  lease  was  executed  or  any  rent  paid,  this  was 
held  to  be  no  acknowledgment,  as  there  was  no  final 
bargain  (4);  and  this  was  clearly  right,  as  the  corre- 
spondence in  fact  amounted  merely  to  negotiations  for 
a  compromise  which  went  off.  A  covenant  to  pay  a 
mortgage  debt,  contained  in  a  deed  which  for  this  pur- 
pose must  be  considered  as  executed  subse'quently  to 
and  referring  to  the  mortgage,  has  been  held  in  eject- 
ment by  the  mortgagee  to  be  an  acknowledgment 
of  the  existence  of  the  relations  of  mortgagor  and 
mortgagee,  and  therefore  an  acknowledgment  of  the 
mortgagee's  title  (5).  In  the  case  referred  to  the  mort- 
gage was  of  copyhold,  and  the  mortgagee  was  admitted 
on  the  27th  October,  1827,  upon  a  surrender  made  the 
same  day,  and  there  was  this  peculiarity,  that  a  deed 
was  produced  expressed  to  bear  date  also  on  that  day 
between  the  mortgagor  and  mortgagee,  reciting  that  the 
surrender  was  made  by  way  of  mortgage  and  containing 
a  proviso  for  redemption  in  the  form  of  a  covenant  to 
resurrender  by  the  mortgagee  and  a  covenant  for  pay- 
ment by  the  mortgagor ;  it  was  proved,  however,  that 
this  deed  was  in  fact  executed  on  the  23rd  August,  1834 ; 
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1)  Fursdon  v.  Clogg,  10  M.  &  W.  572. 

2)  Qoode  V.  Jb6,  28  L.  J.  Q.  B.  1. 
)  Lessee  of  Corporation  of  Dublin  v.  Jvdge^  11  Ir.  L.  R.  8. 

4)  Doe  d.  Curzon  v.  Edmonds,  6  M.  &  W.  295. 

5)  Jayne  v.  Bughes,  10  Kxcb.  430. 
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end  it  was  held  in  ejectment  brought  on  the  9th  February^    Pabt  v. 
1854,  that,  although  no  interest  had  been  paid,  the  action     ^"""^ 
was  in  time,  as  the  acknowledgment  was  made  on  the 
23rd  August,  1834,  the  day  on  which  the  deed  was 
actually  executed.    In  the  Irish  case  of  Hobson  v.  Bums 
(1)  the  lessor  of  the  plaintiff  in  ejectment  brought  in 
1848,  produced  as  an  acknowledgment  an  insolyent's 
schedule  signed  by  the  defendant  less  than  twenty  years 
before  action,  in  which  was  inserted  amongst  her  liabili- 
ties a  sum  due  for  costs  in  an  action  of  ejectment  in 
1824,  in  which  she  had  been  defeated,  and  for  damages 
subsequently  obtained  in  an  action  for  mesne  profits ; 
possession,  it  appeared,  had  not  been  given  under  the 
judgment  in  ejectment;  and  it  was  held,  irrespective 
of  all  other  reasons,  that   there  was  no  acknowledg- 
ment  within    the    statute,    for    if    the  schedule   was 
an    acknowledgment  of   title  at  all,  it  was    only  an 
acknowledgment  at  the  time  it  was  signed  of  a  title 
existing  at  an  antecedent  period  in  one  through  whom 
the  defendant  claimed,  and  was  quite  consistent  with  the 
non-existence  of  such  title  at  the  time  the  acknowledg- 
ment was  made.    If,  however,  the  acknowledgment  relied 
on  is  made  within  the  twelve  years  and  admits  that  there 
existed  prior  to  the  acknowledgment  but  also  within 
the  twelve  years  a  title  in  the  person  whose  right  is  in 
question  or  in  those  through  whom  he  claims,  it  may 
well  be  argued  that  such  acknowledgment  would  be 
8u£Scient,  and  it  would  probably  be  held  so,  though  it  is 
believed  that  there  is  no  case  on  the  point.    It  may  be 
observed  with  reference  to  the  case  of  Hobson  v.  Bums  (1) 
that  an  admission  that  a  person  has  recovered  in  eject- 
ment would  not  appear  to  be  an  admission  of  title  at  all, 
for  such  an  admission  is  quite  consistent  with  an  assertion 
that  the  judgment  in  ejectment  was  wrong,  and  that  such 
person  had  no  title  at  all.    Another  point  was  raised  in 
the  case  of  Hobson  v.  Bums  (1)  and  was  not  decided, 

(1)  13  Ir.  L.  R.  286.  . 
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Part  V. 
CH.  xm. 

Admission 
in  insol- 
Tent*8 
schedule 
and  bank- 
rupt's 
balance 
sheet. 

Lewis  T. 
Thomas. 


namely,  whether  on  admission  of  title  in.  an  insolvent's 
schedule  could  be  an  acknowledgment  within  this  section. 
This  question  has  been  sufficiently  considered  above,  as 
the  observations  on  this  point  and  also  on  the  effect  of  on 
admission  in  a  bankrupt's  balance  sheet,  made  in  a  former 
chapter  (1),  with  regard  to  acknowledgments  under  the 
40th  section,  would  seem  applicable  to  acknowledgments 
under  this  section. 

With  reference  to  this  section  the  case  of  Lewis  v. 
Thomas  (2)  should  be  mentioned.  The  bill  in  that  suit 
was  filed  in  September,  1840,  by  the  heir  of  Alice  Thomas 
against  the  devisees  of  Mary  Davies,  with  whom  Alice 
Thomas  had  lived  since  1811.  Alice  Thomas  died  in 
1828,  having  been  of  unsound  mind  since  1798,  and  it 
appeared  that  she  had  in  1815  become  entitled  to  the 
property  in  question,  as  heiress  of  the  husband  of  Mary 
Davies,  but  from  that  time  Mary  Davies  or  her  devisees 
had  received  the  rents  and  profits,  Alice  Thomas  never 
having  received  any,  except  so  far  as  Mary  Davies  niay 
have  applied  them  for  her  benefit.  The  suit  was  brought 
to  set  aside,  on  the  ground  of  insanity  and  of  fraud,  a 
will  and  other  instruments  executed  in  1818  and  1827 
by  Alice  Thomas,  the  effect  of  which  was  to  assure  or 
devise  the  property  to  Mary  Davies.  Issues  were  directed 
by  the  Master  of  the  Bolls,  and  the  jury  found  that  there 
was  no  devise,  and  found  fraud  as  to  the  other  instru- 
ments. The  case  came  on  for  hearing  before  Wigram, 
y.-C. ;  he,  in  giving  judgment,  remarked  that  a  defence 
founded  on  the  statute  having  been  insisted  on  by  the 
answer,  the  Court  by  directing  the  issues  must  be  taken 
as  having  decided  that  such  defence  failed,  and  he  did  not 
think  any  question  on  the  statute  then  open  to  him ;  but 
he  then  proceeded  to  say : — ''  Looking  at  the  case  on  the 
merits,  I  have  not  the  slightest  doubt  of  the  justice  of  the 
decision  which  determined  that  Mary  Davies  did  not 
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1)  Part  III.  Ch,  V.  p.  224. 

2)  3  Hare,  26. 
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acquire  an  adyerse  title  to  any  part  of  this  property ;    Past  V. 

nor  have  I  any  doubt  that  I  should  have  come  to  the      J 

same  conclusion  if  the  question  had  been  now  open  for 
my  decision.    It  would  have  been  greatly  to  be  lamented 
if  the  law  had  permitted  Mary  Davies  under  such  circum- 
stances to  have  acquired  a  title  to  the  property.     She 
has  herself,  as  appears  by  the  instruments  in  question  in 
the  suit,  put  her  title  upon  those  instruments.    Those 
deeds  are   conclusive  evidence  that  she  did  not  claim 
against,  but  on  the  contrary  that  she  claimed  under  Alice 
Thomas ;  they  are  direct  acknowledgements  of  the  title  of 
Alice  Thomas ;  it  is  not  a  case  of  adverse  possession.    I 
do  not  know  whether  the  Master  of  the  Bolls  had  under 
his  consideration  the  question  whether  the  case  was  or 
was  not  one  of  concealed  fraud  within  the  meaning  of 
the  statute,  but  I  think  I  should  have  had  no  difficulty 
in  concluding  that  such  was  the  case."    This  is  not 
the  place  to   consider    the   question  of  fraud  or  the 
effect  of  the  statute  as  a  bar  to  the  setting  aside  of 
void  or  voidable   deeds,  or  the  use  of  the   expression 
*' adverse  possession,"  but,  so  far  as  the  question    of 
acknowledgment  is  concerned,  it  is  submitted  that  if  the 
yice-Ghancellor  meant   to    say  that   the    instruments 
referred  to  amounted  to  acknowledgments  within  the 
14th  section  so  as  to  prevent  the  operation  of  the  statute, 
he  was  mistaken,  for,  except  with  respect  to  part  of  the 
copyhold,  the  only  instruments  were  a  power  of  attorney 
signed  by  Alice  Thomas,  a  surrender  in  pursuance  thereof 
and  a  will.    Now  none  of  these  could  have  been  acknow- 
ledgments by  Mary  Davies  because  not  signed  by  her, 
and  as  to  the  other  part  of  the  copyhold,  although  there 
was  a  deed,  it  does  not  appear  to  have  been  executed  by 
Mary  Davies,  although  she  was  a  party  to  it.    On  the 
whole,  the  decision  may  perhaps  be  more  safely  sup- 
ported on  the  other  grounds  suggested  in  the  case. 
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CHAPTER  XIV. 

POSSESSION  NOT  ADYEBSB  AT  THE  PASSING  OF  THE  AOT 

(3  &  4  WM.  IV.  0.  27,  s.  15). 

Past  V.  It  has  been  pointed  out  that  time  did  not  run  under  the 
^^"^'  old  Statutes  of  Limitations  unless  the  possession  was 
strictly  adverse  to  the  title  of  the  rightful  owner.  The 
former  sections  of  the  statute  being  generally  retrospec- 
tive and  operating  against  the  title  of  an  owner  out  of 
possession,  whether  the  possession  of  the  party  holding 
the  land  may  have  been  adverse  or  not,  might,  if  they 
stood  alone,  have  barred  the  title  of  an  owner  of  land  the 
moment  the  Act  passed,  though  till  then  time  had  not 
begun  to  run  against  him.  To  prevent  this  hardship 
arising  a  period  of  five  years  for  owners  to  bring  their 
action  in  such  cases  was  allowed  by  the  15th  section, 
which  provides  as  follows : — 

3&4  ''When  no  such  acknowledgement  as  aforesaid  shall 

c!^27  ^^15.  ^^^®  ^®^  given  before  the  passing  of  this  Act,  and  the 
possession  or  receipt  of  the  profits  of  the  land  or  the 
receipt  of  the  rent  shall  not  at  the  time  of  the  passing 
of  this  Act  have  been  adverse  to  the  right  or  title  of  the 
person  claiming  to  be  entitled  thereto,  then  such  person, 
or  the  person  claiming  through  him,  may,  notwith- 
standing the  period  of  twenty  years,  hereinbefore  limited 
shall  have  expired,  make  an  entry  or  distress  or  bring 
an  action  to  recover  such  land,  or  interest  [we],  at  any 
time  within  five  years  next  after  the  passing  of  this 
Act." 
This  section  is  now  of  little  practical  importance,  the 
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period  of  five  years  mentioned  in  it  having  so  long  ago    Part  V. 
elapsed.  '^^' 

The  section  contains  no  saving  in  case  of  disability, 
and  therefore  if  the  rightful  claimant  were  under  a 
disability  at  the  lime  of  the  passing  of  the  Act  he  would 
not  have  a  period  of  five  years  given  by  this  section 
to  institute  proceedings  from  the  time  the  disability 
ceased  (1). 

Neither  is  the  eflTect  of  this  section  to  give  every 
person  who  had  a  right  at  the  time  of  the  passing  of  the 
Act  a  period  of  five  years  for  the  assertion  of  that  right. 
It  applies  only  to  those  cases  in  which  there  was  no 
adverse  possession  at  the  time  of  the  passing  of  the  Act. 
That  does  not  mean  an  adverse  possession  for  twenty 
years;  an  adverse  possession  for  any  period,  however 
short,  before  the  passing  of  the  Act  would  be  sufficient 
to  oust  a  person  from  the  benefit  of  this  section  (2). 

The  question  whether  at  the  time  of  the  passing  of 
the  Act  there  was  such  an  adverse  possession  as  would 
bring  a  person  within  the  15th  section,  had  to  be  deter- 
mined as  it  would  have  been  if  the  Act  had  never 
passed  (3). 

The  word  **  interest "  in  the  last  clause  of  this  section 
is  found  in  the  Parliament  roll  and  appears  to  be  a 
mistake  for  "  rent "  (4). 
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1)  Scott  V.  Nixon,  3  Dm.  &  War.  388,  405. 

J2)  Judgment  of  Pennefather,  B.,  ia  0*SulUvan  v.  McSweeny,  2 
Jr.  L.  R.  89,  94. 

(3)  Doe  V.  Williams,  5  A.  &  E.  291,  296;  Culley  v.  Doe  d.  Tayler- 
son,  11  A.  &  E.  1008,  1025. 

(4)  Per  Lord  DeDman,  C.J.,  Doe  d.  Angell  v.  Angeil^  9  Q.  B.  360. 
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CHAPTER  XV. 

DISABILITIES  (3  &  4  WM.  IV.  c.  27,  8. 18 ;  37  &  38  vict. 

c.  57,  ss.  3,  4  &  5). 

Pabt  v.  Before  the  coming  into  operation  of  37  &  38  Vict.  c.  57 
CH^.  ^2ie  absence  beyond  the  seas  of  a  person  to  whom  a  right 
to  land  accrued  was  a  disability  which  prevented  the 
Statute  of  Limitations  running  against  his  claim.  This 
'ground  of  disability  no  longer  exists,  and  time  runs 
against  the  title  of  a  person  who  is  abroad  at  the  time 
when  a  right  to  land  accrues  to  him  as  if  he  were  in  the 
United  Kingdom. 

The  provisions  relating  to  disabilities  are  now  con- 
tained in  the  3rd,  4th  and  5th  sections  of  37  &  38  Vict, 
c.  57  and  in  the  18th  section  of  3  &  4  Wm.  IV.  c.  27  as 
altered  by  the  9th  section  of  37  &  38  Vict.  c.  57.  These 
sections  are  as  follows : — 
3rd  section  «  J£  at  the  time  at  which  the  rie:ht  of  any  person  to 
Vict,  c  57.  niake  an  entry  or  distress,  or  to  bring  an  action  or  suit  to 
recover  any  land  or  rent,  shall  have  first  accrued  as 
aforesaid,  such  person  shall  have  been  under  any  of  the 
disabilities  hereinafter  mentioned,  (that  is  to  say) 
infancy,  coverture,  idiotcy,  lunacy,  or  unsoundness  of 
mind,  then  such  person,  or  the  person  claiming  through 
him,  may,  notwithstanding  the  period  of  twelve  years,  or 
six  years,  (as  the  case  may  be)  hereinbefore  limited  shall 
have  expired,  make  an  entry  or  distress,  or  bring  an 
action  or  suit,  to  recover  such  land  or  rent,  at  any  time 
within  six  years  next  after  the  time  at  which  the  person 
to  whom  such  right  shall  first  have  accrued  shall  have 
ceased  to  be  under  any  such  disability,  or  shall  have 
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died  (whichever  of  those  two  events  shall  have  first    PaetV. 
happened)."  J ' 


'^  The  time  within  which  any  such  entry  may  be  made,  4th  s«ctioo 
or  any  such  action  or  suit  may  be  brought  as  aforesaid,  ^^.^^  *  ^« 
shall  not  in  any  case  after  the  commencement  of  this  Act 
be  extended  or  enlarged  by  reason  of  the  absence  beyond 
seas  during  all  or  any  part  of  that  time  of  the  person 
having  the  right  to  make  such  entry,  or  to  bring  such 
action  or  suit,  or  of  any  person  through  whom  he 
claims." 

*^  No  entry,  distress,  action,  or  suit  shall  be  made  or  5th  section 

.  •      of  37  &  38 

brought  by  any  person  who  at  the  time  at  which  his  vict.c.57 
right  to  make  any  entry  or  distress  or  to  bring  an  action 
or  suit  to  recover  any  land  or  rent  shall  have  first 
accrued,  shall  be  under  any  of  the  disabilities  herein- 
before mentioned,  or  by  any  person  claiming  through 
him,  but  within  thirty  years  next  after  the  time  at  which 
such  right  shall  have  first  accrued,  although  the  person' 
under  disability  at  such  time  may  have  remained  under 
one  or  more  of  such  disabilities  during  the  whole  of  such 
thirty  years,  or  although  the  term  of  six  years  from  the 
time  at  which  he  shall  have  ceased  to  be  under  any  such 
disability,  or  have  died,  shall  not  have  expired." 

"  Provided  always  that  when  any  person  shall  be  imder  isth  see- 
any  of  the  disabilities  hereinbefore  mentioned  at  the  ^^mffvt 
time  at  which  his  right  to  make  an  entry  or  distress,  or  c.  27  as  aU 

tered  bv  s 

to  bring  an  action  to  recover  any  land  or  rent  shall  have  9  of  37  &  * 
first  accrued,  and  shall  depart  this  life  without  having  ^J  ^^^^  *• 
ceased  to  be  under  any  such  disability,  no  time  to  make 
an  entry  or  distress,  or  to  bring  an  action  to  recover  such 
land  or  rent  beyond  the  said  period  of  twelve  years  next 
after  the  right  of  such  person  to  make  an  entry  or 
distress,  or  to  bring  an  action  to  recover  such  land  or 
rent,  shall  have  first  accrued,  or  the  said  period  of  six 
years  next  after  the  time  at  which  such  person  shall  have 
died,  shall  be  allowed  by  reason  of  any  disability  of  any 
other  person." 
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Part  V. 
CH.  xv. 

Corerture. 


It  has  been  held  (1)  that  a  woman  married  before 
the  Ist  January,  1883,  became  "discovert"  within  the 
meaning  of  the  statute  of  James  on  that  date,  which  was 
the  time  when  the  Married  Women's  Property  Act, 
1882  (2),  came  into  operation,  sect.  1,  sub-sect.  2  of  that 
Act  enabling  a  married  woman  to  sue  either  in  contract 
or  tort  as  a  feme  sole.  The  12th  section  of  the  Married 
Women's  Property  Act,  1882,  provides  that  a  married 
woman  shall  have  the  same  civil  remedies  for  the  pro- 
tection and  security  of  her  own  separate  property  as  if 
such  property  belonged  to  her  as  a  feme  sole.  And 
therefore  it  may  be  contended  that  the  Married  Women's 
Property  Act,  1882,  has  put  an  end  to  coverture  as  a 
disability  under  the  3rd  section  of  37  &  38  Vict.  c.  57,  so 
far  as  regards  the  real  estate  of  women  married  after 
1st  January,  1883,  and  so  far  as  regards  real  estate  of 
women  married  before  that  date,  the  title  to  which 
accrued  after  that  date  (3).  The  Married  Women's 
Property  Act,  1882,  does  not  affect  the  interests  of  a 
husband  and  wife  in  the  wife's  property  when  the  mar- 
riage took  place  or  the  wife's  title  to  the  property  accrued 
before  1st  January,  1883.  In  such  cases  coverture  must 
still  be  a  disability  within  the  Srd  section  of  37  &  38 
Vict.  c.  57. 

It  will  be  seen  that  the  provisions  of  sect.  3  of  37  &  38 
Vict.  c.  57,  which  is  substituted  for  the  16th  section  of 
3  &  4  Wm.  IV.  c.  27,  are  different  from  the  provisions 
for  disabilities  in  the  enactments  before  discussed.  In 
those  the  same  time  is  given  after  the  termination  of  the 
disability  as  from  the  accrual  of  the  cause  of  action.  By 
the  16th  section  of  3  &  4  W  m.  IV.  c.  27,  following  the  2nd 
section  of  21  Jac.  I.  c.  16,  relating  to  real  actions  and 
rights  of  entry,  a  period  of  ten  years  was  given  from  the 
death  of  the  person  under  disability  or  the  cessation  of  the 

(1)  Lowe  v.  Fox,  15  Q.  B.  D.  667.    See  above.  Part  I.  Ch.  III.  p.  56. 

(2)  45  &  46  Vict.  c.  76. 

(3)  See  Married  Womeu'd  Property  Act,  1882,  8.  5. 
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disability,  whichever  should  first   happen.      And   this    PabtV. 

provision  was  held  to  apply,  though  the  person  under      J ' 

disability  died  before  the  Act  passed  (1).  By  the  3rd 
section  of  37  &  38  Vict.  c.  57  the  period  of  six  years  was 
substituted  for  ten.  Under  these  enactments  there  is  no 
question,  as  we  have  seen  there  was  with  reference  to 
actions  within  the  3rd  section  of  the  statute  of  James,  as  to 
the  effect  of  the  death  of  the  party  under  disability  ;  it  is 
clear  that  the  six  years  begins  to  run  from  such  death, 
and  the  18th  section  of  3  &  4  Wm.  IV.  c.  27  prevents  any 
question  as  to  a  further  time  being  allowed  for  the  dis- 
ability of  any  person  claiming  through  one  to  whom  the 
right  accrued,  and  who  died  under  disability  (1). 

We  shall  see  (2)  that  under  sect.  22  of  3'&  4  Wm.  IV.  Remainder- 
c.  27,  if  time  has  begun  to  run  against  a  tenant  in  tail,  ^^^  ^  ** ' 
the  remainderman  is  barred  at  the  same  time  as  the 
tenant  in  tail  would  have  been  barred,  had  he  lived  (3). 
No  allowance  is  made  for  the  disability  of  such  re- 
mainderman at  the  time  when  his  remainder  falls  into 
possession. 

If  a  person  entitled  to  land  is  under  any  disability  at  S."^^*y* 
the  time  when  his  right  accrues,  and,  before  that  dis- 
ability ceases,  another  supervenes,  time  will  not  run 
against  such  person  until  the  last  of  such  disabilities  is 
removed  (4).  But  when  time  has  once  begun  to  run,  it 
will  not  be  stopped  by  the  occurring  of  a  subsequent 
disability  (5). 

Where  a  father  is  in  possession  of  an  estate  belongine:  Poneision 
to  an  infant  child,  he  will,  in  ordinary  circumstances,  be  property.* 
presumed  to  have  entered  on  it  as  the  guardian  or  bailiff 
of  the  infant,  and  such  possession  during  the  infancy  is 


(1)  Dwine  v.  Holloway,  14  Moore,  P.  C.  C.  290. 

(2)  Part  V.  Ch.  XVI.  p.  405. 

(3)  Uoodall  V.  SkerraU,  3  Drew,  216. 

(4)  Borrows  v.  J^Z/uon,  L.  B.  6  Ezch.  128;  40  L.  J.  Ezch.  131. 
See  1  Hayes  CouveyaDcing,  p.  240,  and  above,  Part  I.  Ch.  111.  p.  61. 
Jn  re  Dane's  KstcUe^  5  Ir.  R.  Eq.  498. 

(5)  Murray  v.  Watkins^  62  L.  T.  796. 
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Paetv.    one  on  which  the  statute  will  not  operate  (1),  and  the 

OH^.     gjj^jy  Qjj  ^jj^  possession  of  an  infant's  estate  by  others 

than  the  father  may  make  the  same  rule  applicable  to 

such  entry  and  possession  (2).      And  where  the  person 

so  held  to  be  guardian  or  bailiff  continues  in  possession 

after  the  infancy  has  ceased,  he  is  supposed  to  continue 

in  possession  in  the  same  character  as  before,  unless 

something    is    done    to    change  the  character  of  the 

possession,  and  the  statute  will  not  run  even  after  the 

infancy  has  ceased  until  the  character  of  the  possession 

is  changed  (3). 

When  the        There  are,  as  has  been  before  pointed  out,  some  cases 

deemed  to    i^   which  the  right  to  bring  an  action,  &c.,  must  be 

acarue        considered  as  bavins:  accrued  for  the  purposes  of  the  Acts 

under  these  *^  •''•■■ 

sections.  3  &  4  Wm.  IV.  c.  27  and  37  &  38  Vict.  c.  57  before  any 
such  right  has  in  fact  accrued  at  all ;  the  consequence  of 
this  is  in  some  cases  to  make  the  provision  for  disabilities 
practically  nugatory.  This  is  perhaps  best  stated  in  the 
case  of  Owen  v.  Be  Beauvair,  by  Parke,  B.  (4),  in  which 
case  this  result  of  the  interpretation  which  was  put  there 
on  the  3rd  section  of  3  &  4  Wm.  IV.  c.  27  was  pointed  out 
and  unsuccessfully  made  use  of  as  an  argument  against 
such  interpretation.  That  case  decided  that,  with 
reference  to  quit  rents  (5),  the  right  accrues  for  the 
purposes  of  the  Act,  and  time  therefore  begins  to  run,  not 
at  the  time  when  default  is  first  made  in  payment,  but  at 
the  time  when  the  last  payment  is  made.  In  the  course 
of  his  judgment,  Parke,  B.,  said  (6) :  "  The  last  objection 

(1)  Th<m<i8  V.  Thomas,  2  K.  &  J.  79.    In  re  ITMs,    ffobba  v. 
Wade,  36  Ch.  D.  553. 

(2)  Felly  ▼.  Bascomhey  4  Giff.  390 ;  see  Nanney  v.  Williams,  22 
Beav.  452 ;  Howard  v.  Earl  of  Shrewsbury,  L.  R.  17  Eq.  397.  See 
LaTnhert  v.  Browne,  5  Ir.  R.  0.  L.  218 ;  Quinton  v.  Frith^  2  Ir.  R. 
Eq.  396. 

(3)  In  re  Hobhs.  Eolibs  v.  Wade,  36  Ch.  D.  653 ;  Wall  v.  Stanwick^ 
34  Ch.  D.  763. 

(4)  16  M.  &  W.  547 ;  see  above,  Part  V.  Ch.  II.  p.  280 ;  Ch.  III. 
p.  301. 

(6)  See  ante.  Part  V.  Ch.  II.   p.  280. 
(6)  16  M.  &  W.  567. 
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insisted  on  was  founded  on  the  16th  section,  which  say^s  Part  v. 
the  rights  of  infants,  femes  eovert,  lunatics,  and  other  ^^^* 
persons  under  disabilities.  The  clause,  it  vdll  be 
observed,  is  made  to  operate  only  where  the  party 
intended  to  be  protected  is  under  disability  at  the  time 
when  the  right  to  make  the  distress  or  bring  the  action 
first  accrued ;  and  if  this  be  held  to  be  the  time  when  the 
last  payment  was  made,  the  protection  will  be,  in  many 
cases,  wholly  illusory.  Put  the  case,  for  instance,  of  a 
party  regularly  receiving  his  rent  up  to  a  given  day,  and 
becoming  lunatic  before  the  next  day  of  payment  arrives ; 
if  he  should,  by  reason  of  his  lunacy,  omit  to  enforce 
payment  of  his  rent  for  twenty  years,  it  would  seem,  on 
all  principle,  that  he  must  have  been  intended  to  be 
protected ;  but,  certainly,  as  he  was  not  under  disability 
at  the  last  time  of  payment,  he  would  not  come  within 
the  protection  of  the  16th  section.  Many  other  similar 
cases  may  be  pointed  out.  This  is,  no  doubt,  a  very 
serious  defect,  and  would  afford  strong  grounds  for 
adopting  any  reasonable  construction  of  the  3rd  section 
by  which  it  might  be  remedied.  But  no  construction 
would  have  that  result;  for,  even  if  by  a  forced  and 
difficult  construction  of  the  sixth  (?  first)  branch  of  this 
section,  we  were  to  hold  that  the  point  of  time  there 
designated  was  not  the  last  actual  payment,  but  the  time 
when  the  rent  first  fell  into  arrear ;  yet  the  very  same 
difficulty  would  exist  in  all  the  other  cases  pointed  out 
by  the  statute,  namely,  the  case  of  a  person  dying  seised 
and  leaving  an  heir  not  under  disabilities,  but  who 
should  become  disabled  before  any  rent  has  accrued  due, 
and  the  case  of  a  person  claiming  under  a  settlement, 
who  may  be  a,  feme  sole  when  her  title  accrues,  but  may 
be  under  coverture  before  she  has  any  title  to  distrain  or 
sue  for  rent ;  and  so  as  to  the  other  cases  provided  for  by 
the  3rd  section.  The  same  thing  may  be  said  of  the  8th 
section.  For  these  reasons,  though  we  are  fully  sensible 
of  the  incongruities  of  the  case^  yet  we  feel  bound  to  act 
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Part  V.     on  the  plain  and  natural  construction  of  the  language  of 

^!!] '     the  3rd   section,  and   to  hold  that  the  right  of  the 

defendant  in  this  case  to  distrain  must  be  taken  to  have 
first  accrued  on  the  15th  day  of  January,  1825,  when  the 
last  payment  was  made,  and  so  that  the  distress  made  in 
May,  1845,  was  unlawful,  all  right  to  the  rent  having  been 
extinguished  before  that  time." 

The  same  point  was  afterwards  pressed  in  argument  in 
the  same  case  in  error  (1),  and  on  thin,  Patteson,  J.,  in 
delivering  the  judgment  of  the  Court,  makes  the  following 
observations  (2) :  "  The  inconvenience  of  a  person  coming 
under  disability  after  the  receipt  of  rent  and  before  the 
right  of  action,  &c.,  accrued,  was  strongly  pressed,  and  is 
indeed  more  substantial ;  but  it  is  to  be  observed  that  the 
legislature  in  passing  this  Act  has  in  a  much  more 
important  instance  left  the  rights  of  persons  under 
disability  unprotected,  inasmuch  as  sect.  42,  which  bars 
the  recovery  of  arrears  after  six  years,  has  no  proviso  in 
favour  of  such  persons.  The  circumstance  therefoje  of 
their  not  being  perfectly  protected  by  the  16th  section 
does  not  afford  a  ground  for  presuming  against  a  con- 
struction which  involves  that  consequence." 

The  case  of  Owen  v.  De  Beauvoir  in  the  court  below 
was  heard  before  Parke,  Bolfe,  and  Alderson,  BB.,  and 
in  error  before  Patteson,  Coleridge,  Coltman,  Maule, 
Cresswell,  Erie,  Wightman,  and  Williams,  JJ.,  so  that 
these  eleven  judges  seem  to  have  been  unanimously  of 
opinion  that  in  the  16th  section  of  3  &  4  Wm.  IV.  c.  27 
(now  the  3rd  section  of  37  &  38  Vict.  c.  57)  the  words  "  the 
time  at  which  the  right  of  any  person  to  make  an  entry, 
&c,  shall  have  first  accrued  as  aforesaid,"  mean  not  the 
time  at  which  the  right  has  actually  accrued,  but  the 
time  at  which  by  the  3rd  and  following  sections  of 
3  &  4  Wm.  IV.  c.  27  the  right  shall  be  deemed  to  have 
accrued,  whether  any  right  shall  have  actually  accrued 

(1)  5  Excb.  166. 

(2)  lb,  p.  182. 
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or  not,  even  though  by  this  construction  the  rights  of  ^^"^  ^• 
persons  under  disability  may  in  such  cases  be  virtually  —l—  ' 
unprotected.  Lord  St.  Leonards,  in  his  treatise  on  the 
Property  Statutes  (1),  seems  to  think  that  this  con- 
struction is  wrong,  and  that  the  time  at  which  the  right 
&c.,  shall  have  first  accrued  in  the  16th  section  of  3  &  4 
Wm.  IV.  c.  27  (now  the  3rd  section  of  37  &  38  Vict.  c.  57) 
may  even,  with  reference  to  cases  which  fall  within  the 
3rd  section  of  3  &  4  Wm.  IV.  c.  27,  be  construed  as  if  the 
2nd  section  stood  alone  and  the  3rd  were  not  in  the  Act. 
This  reasoning  would  of  course  equally  apply  where,  by 
the  operation  of  any  other  of  the  sections,  the  time  at 
which  the  right  shall  be  deemed  to  have  accrued  is 
different  from  that  at  which  it  actually  accrues,  or 
would  be  thought  to  accrue  for  any  purpose  if  the  2nd 
section  of  3  &  4  Wm.  IV.  c.  27  (now  the  1st  section  of  37  & 
38  Vict.  c.  57)  stood  alone.  The  case  of  Owen  v.  Be  Beau- 
voir  (2),  as  Lord  St.  Leonards  observes,  turned  on  the 
construction  of  the  3rd  section  of  3  &  4  Wm.  IV.  c.  27,  and 
not  of  the  16th ;  but,  after  the  unanimous  expression  of 
opinion  in  the  Court  of  Exchequer  and  the  Exchequer 
Chamber,  the  point  would  probably  be  treated  in  any 
court  below  the  House  of  Lords  as  concluded  by 
authority ;  and  considering  the  words  with  which  the  3rd 
section  of  3  &  4  Wm.  IV.  c.  27  is  introduced,  namely,  "  in 
the  construction  of  this  Act,  the  right,  &c.,  shall  have  first 
accrued,"  and  that  the  16th  section  of  3  &  4  Wm.  IV. 
c.  27  speaks  of  the  time  at  which  "  the  right,  &c.,  shall 
have  first  accrued  as  aforesaid,^*  it  seems  almost  necessary 
to  hold  that  the  time  referred  to  in  the  16th  section  of 
3  &  4  Wm.  IV.  c.  27  (and  now  in  the  3rd  section  of 
37  &  38  Vict.  c.  57)  means  as  to  cases  falling  within 
the  3rd  section  of  3  <Sr  4  Wm.  IV.  c.  27,  or  the  2nd 
section  of  37  &  38  Vict.  c.  57,  the  time  as  defined  by 
those  sections  and  by  the  4th  section  of  3  &  4  Wm.  IV. 


i 


1)  Pasje  71,  et  seq. 

2)  16  M.  &  W.  547;  5  Exch.  166. 
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PaetV.    c.  27.     Although  the  words  "in  the  construction  of 

J '     this  Act"  are  not  repeated  in  the  6th,  7th,  and  8th 

sections  of  3  &  4  Wm.  IV.  c.  27,  still  it  would  seem 
that  all  those  sections  must  be  treated  in  the  same  way, 
and  that  in  those  cases  to  which  they  apply  the  time 
therein  specified  is  to  be  taken  as  the  time  at  which  the 
right  accrues  not  only  in  the  construction  of  the  2nd 
section  of  3  &  4  Wm.  IV.  c.  27  (now  the  1st  section  of 
37  &  38  Vict.  c.  57),  but  in  the  construction  of  the  16th 
section  and  every  other  section  of  3  &  4  Wm.  IV.  c.  27 ; 
and,  as  the  Act  3  &  4  Wm.  IV,  c.  27  is  to  be  construed 
as  one  Act  with  the  amending  Act  37  &  38  Vict.  c.  57  (1), 
the  sections  of  37  &  38  Vict.  c.  57  must  be  treated  in 
the  same  way.  The  2nd  section  of  3  &  4  Wm.  IV.  c.  27 
(now  the  1st  section  of  37  &  38  Vict.  c.  57)  must  itseKin 
all  cases  which  fall  within  the  3rd  section  of  3  &  4  Wm.  IV. 
c.  27  and  other  defining  sections  of  the  Act  be  read  by 
the  light  of  these  sections,  or  they  would  have  no  force 
whatever.  This,  it  is  submitted,  is  the  answer  to  Lord 
St.  Leonards'  question  (2),  "  Why  should  not  this  (i.e.  the 
16th  section  of  3  &  4  Wm.  IV.  c.  27)  refer,  as  it  was  no 
doubt  intended  to  do,  to  what  it  expresses,  the  time  when 
his  right  to  enter,  &c.  first  accrued,  or  in  other  words  to 
the  2md  section  {Le.  of  3  &  4  Wm.  IV.  c.  27),  instead  of  to 
a  period  when  he  had  no  such  right,  which  is  arbitrarily 
appointed  by  the  3rd  section  for  a  distinct  object  ?  " 

By  the  14th  section  of  3  &  4  Wm.  IV.  c.  27,  when  a 
signed  acknowledgment  has  been  given,  the  right  is  to 
be  deemed  to  have  first  accrued  at  and  not  before  the 
time  at  which  such  acknowledgment  is  given ;  and  if  the 
interpretation  of  the  16th  section  of  3  &  4  Wm.  IV.  c.  27 
(now  the  3rd  section  of  37  &  38  Vict.  c.  57)  above  con- 
tended for  is  the  true  one,  it  would  seem  to  follow  that,  if 
the  person  to  whom  the  acknowledgment  is  given  is  then 
under    disability,  the  savings    provided    by  the    16th 

(1)  See  87  &  38  Vict.  c.  57,  8.  9. 

(2)  Prop.  Stat.  p.  73. 
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section  of  8  &  4  Wm.  IV.  c.  27  (now  the  3rd  section  of    Part  v. 
37  &  38  y ict.  c.  57)  will  apply.     The  case  of  persons  being     ^'^' 
under  disability  at  the  time  of  making  an  acknowledg- 
ment as  to  specialty  debts  is,  as  we  have  seen,  expressly 
provided  for  by  3  &  4  Wm.  IV.  c.  42. 

It  will  be  obseryed  that  the  allowance  of  ten  (now  six)  Transfer  of 
years  after  the  person  to  whom  the  right  shall  have  ^l^dis^"*^' 
accrued  shall  have  ceased  to  be  under  disability  or  shall  ability, 
have  died  is  given  to  such  person  or  to  the  person  claiming 
through  him,  so  that  if  the  section  be  interpreted  strictly, 
it  would  seem  that  if  a  person  under  disability  is  dis- 
possessed and  then  conveys  to  another  (which  would  only 
be  possible  now  in  cases  of  coverture  not  governed  by 
the  Married  Women's  Property  Act,    1882),  then  the 
period  during  which  the  grantee  could  recover  possession 
would  depend  upon  how  long   the   grantor  remained 
under  disability,  though  the  grantor  is  from  the  time  of 
the  conveyance  a  perfect  stranger  to  the  land.     This,  if 
the   right  interpretation,  might  have  a  curious  opera- 
tion ;  for  if  a  trespasser  took  possession  of  the  land  when 
the  owner  was  afeme  covert,  and  such  owner  immediately 
afterwards    conveyed  the  land  to  a  person  under  no 
disability  and   remained  under  coverture  for  twenty- 
three  years  and   then  died,  the  grantee  would  not  be 
barred  till  the  end  of  twenty-nine  years  from  the  time 
of  the  conveyance,  though  he  might  have  brought  his 
action  at  any  time  within  that  period ;  while  on  the  other 
hand,  if  the  grantor  conveyed  the  land  just  before  her 
death  or  the  termination  of  the  coverture,  the  grantee 
would  only  have  six  years  within  which  to  bring  his 
action.     On  the  other  hand,  it  might  be  contended  that 
a  disability  may  fairly  be  considered  for  the.  purposes  of 
these  sections,  as  existing  only  with  reference  to  the 
subject-matter  of  such  disability,  namely,  the  title  to  the 
land  in  question,  and  that  consequently,  when  the  person 
under  disability  ceased  to  have  any  connection  with  the 
title  to  the  land,  by  conveying  it  away,  the  disability 
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Pabt  V.     may  be  considered  for  the  purposes  of  these  sections  as 

J *     ceasing  to  exist. 

The  effect  of  the  Married  Women's  Property  Act,  1882, 
is,  it  would  seem,  to  make  these  questions  of  little 
practical  importance  ;  for  if,  as  is  submitted,  the  effect  of 
that  Act  is  to  abolish  the  disability  of  coverture  as 
regards  real  property,  except  as  to  women  married  before 
the  1st  January,  1883,  and  as  regards  property,  to  which 
any  married  women  have  become  entitled  after  that  date, 
and  as  the  disability  of  absence  beyond  seas  has  been 
abolished  by  37  &  38  Vict.  c.  57,  it  is  hardly  likely  that 
many  questions  will  in  future  arise  as  to  the  effect  of  a 
conveyance  by  a  person  under  disability. 
DisabilitT  It  was  held  in  a  case  that  arose  under  21  Jac.  L  c.  16, 
partner?  ^^^^  where  an  estate  descended  to  two  co-parceners,  one 
of  whom  was  under  a  disability  which  continued  more 
than  twenty  years  and  the  other  did  not  enter  within  the 
twenty  years,  the  disability  of  the  one  did  not  preserve 
the  title  of  the  other  after  the  twenty  years  had 
elapsed  (1). 

(1)  Doe  d.  Langdon  v.  Bowhton,  2  TauQt.  441. 
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CHAPTEE  XVI. 

ESTATES  TAIL  (3  &  4  WM.  IV.  0.  27,  ss.  21  &  22, 

AND  37  &  38  viOT.  c.  57,  s.  6). 

Befobe  the  passing  of  the  Act  3  &  4  Wm.  IV.  c.  27,  the    Part  v. 

periods  within  which  tenants  in  tail  and  remaindermen       J ' 

after  estates  tail  could  enforce  their  rights  were  regulated 
by  21  Jac.  I.  c.  16,  s.  1,  which  enacted  as  follows : 

"  All  writs  of  formedon  in  descender,  formedon  in  21  J»c,  I. 
remainder,  and  formedon  in  reverter,  of  any  manors,  '  '  '  ' 
lands,  tenements,  or  other  hereditaments  whatsoever,  at 
any  time  hereafter  to  be  sued  or  brought  by  occasion  or 
means  of  any  title  or  cause  hereafter  happening,  shall 
be  sued  and  taken  within  twenty  years  next  after  the 
title  and  cause  of  action  first  descended  or  fallen,  and  at 
no  time  after  the  said  twenty  years ;  and  no  person  or 
persons  that  now  hath  any  right  or  title  of  entry  into 
any  manors,  lands,  tenements,  or  hereditaments  now  held 
from  him  or  them  shall  thereinto  enter  but  within 
twenty  years  next  after  the  end  of  this  present  session  of 
Parliament,  or  within  twenty  years  next  after  any  other 
title  of  entry  accrued ;  and  no  person  or  persons  shall  at 
any  time  hereafter  make  any  entry  into  any  lands, 
tenements,  or  hereditaments,  but  within  twenty  years 
next  after  his  or  their  right  or  title  which  shall  here- 
after first  descend  or  accrue  to  the  same ;  and  in  default 
thereof,  such  persons  so  not  entering,  and  their  heirs 
shall  be  utterly  excluded  and  disabled  from  such  entry- 
after  to  be  made ;  any  former  law  or  statute  to  the  con- 
trary  notwithstanding." 

It  seems  that  the  title  of  the  issae  in  tail  first  de- 

2  D 
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Part  v.  scended  or  fell  within  the  meaning  of  this  section  upon 
^'  ^^^'  the  decease  of  the  last  tenant  in  tail,  who  had  possession 
in  right  of  his  title  as  such;  but  when  the  time  once 
began  to  run,  it  ran  against  all  the  heirs  in  tail  claiming 
performam  doni,  and  no  persons  subsequently  claiming 
under  the  entail,  whether  issue  of  him  against  whom 
time  first  began  to  run  or  not,  acquired  a  fresh  right  (1). 
And  where  it  was  shown  that  a  tenant  in  tail,  who  had 
been  dead  seven  years,  had  been  in  possession  about 
thirty-five  years  before  the  ejectment  brought  by  his 
heir  in  tail,  since  which  time  the  defendants,  or  those 
through  whom  they  claimed,  had  been  in  possession,  but 
there  was  no  evidence  to  account  for  such  possession, 
which  might  have  been  referable  to  a  conveyance  by  the 
ancestor  which  did  not  discontinue  the  estate  tail,  it  was 
held  that  there  was  no  such  presumption  in  favour  of  the 
defendants,  arising  from  the  long  possession,  as  to  throw 
on  the  lessor  of  the  plaintiff  the  onus  of  showing  that 
the  ancestor  in  tail  had  not  conveyed  by  fine  and 
recovery  (2). 

The  statutes  3  &  4  Wm.  IV.  c.  27  and  37  &  38  Vict, 
c.  57  contain  some  important  provisions  relating  to  the 
rights  of  tenants  in  tail  and  remaindermen  claiming 
after  the  determination  of  estates  tail,  and  in  £Btct  give 
time  the  same  effect  in  barring  estates  tail  and  re- 
mainders over  as  an  assurance  competent  to  bar  them. 
The  sections  containing  these  provisions  are  the  2lBt  and 
22nd  sections  of  3  &  4  Wm.  IV.  c.  27  and  the  6th 
section  of  37  &  38  Vict.  c.  57,  which  re-enacts  the  23rd 
section  of  3  &  4  Wm.  IV.  c.  27,  but  substitutes  twelve 
for  twenty  years  as  the  period  of  limitation.    These 
sections  are  as  follows : — 
2i8t8ection      « When  the  right  of  a  tenant  in  tail  of  any  land  or 
Wm.  IV.  c  rent  to  make  an  entry  or  distress  or  to  bring  an  action 
^^•-  •         to  recover  the  same  shall  have  been  barred  by  reason  of 


{ 


1)  Tolson  V.  Kaye,  3  B.  &  B.  217. 

2)  Doe  d.  Smith  v.  Pike,  3  B.  &  Ad.  738. 


ESTATES  TAIL.  403 

the  same  not  haying  been  made  or  brought  within  the    Pabt  v. 
period  hereinbefore  limited,  which  shall  be  applicable  in    ^'^'' 
such  case,  no  such  entry,  distress,  or  action  shall  be  made 
or  brought  by  any  person  claiming  any  estate,  interest 
or  right  which  such  tenant  in  tail  might  lawfully  have 
barred." 

"  When  a  tenant  in  tail  of  any  land  or  rent  entitled  22iid  iec- 
to  recover  the  same  shall  have  died  before  the  expiration  4  wm.  iv. 
of   the    period    hereinbefore    limited,  which    shall   be  ^  ^^* 
applicable  in  such  case  for  making  an  entry  or  distress, 
or  bringing  an  action  to  recover  such  land  or  rent,  no 
person  claiming  any  estate,  interest,  or  right  which  such 
tenant  in  tail  might  lawfully  have  barred  shall  make  an 
entry  or  distress  or  bring  an  action  to  recover  such  land 
or  rent,  but  within  the  period  during  which,  if  such 
tenant  in  tail  had  so  long  continued  to  live,  he  might 
have  made    such    entry  or    distress  or  brought  such 
action." 

**  When  a  tenant  in  tail  of  any  land  or  rent  shall  have  ^^^  wction 
made  an  assurance  thereof  which  shall  not  operate  to  bar  yict.  c  57. 
the  estate  or  estates  to  take  effect  after  or  in  defeasance 
of  his  estate  tail,  and  any  person  shall  by  virtue  of  such 
assurance  at  the  time  of  the  execution  thereof,  or  at  any 
time  afterwards,  be  in  possession  or  receipt  of  the  profits 
of  such  land,  or  in  the  receipt  of  such  rent,  and  the  same 
person  or  any  other  person  whosoever  (other  than  some 
person  entitled  to  such  possession  or  receipt  in  respect  of 
an  estate  which  shall  have  taken  effect  after  or  in  defeas- 
ance of  the  estate  tail)  shall  continue  or  be  in  such 
possession  or  receipt  for  the  period  of  twelve  years  next 
after  the  eommencement  of  the  time  at  which  such 
assurance,  if  it  had  then  been  executed  by  such  tenant 
in  tail,  or  the  person  who  would  have  been  entitled  to 
his  estate  tail  if  such  assurance  had  not  been  executed, 
would,  without  the  consent  of  any  other  person,  have 
operated  to  bar  such  estate  or  estates  as  aforesaid,  then, 
at  the  expiration  of  such  period  of  twelve  years,  such 

2  D  2 
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Pabt  y.     assurance  shall  be  and  be  deemed  to  have  been  effectual 

i '     as  against  any  person  claiming  any  estate,  interest  or 

right  to  take  effect  after  or  in  defeasance  of  such  estate 
tail." 
Effect  of  The  21st  section  of  3  &  4  Wm.  IV.  c.  27  applies  to 

22nd*  ec-  ^^^s^s  where  the  prescribed  period  has  run  out  against  a 
tioM  of  3&  tenant  in  tail  during  his  life,  and  provides  in  effect  that 
^  27.  '  i^^  s\i(^  a  case  the  right  of  all  persons  whom  he  might 
have  barred  by  any  act  of  his  own  shall  be  barred  by  the 
effluxion  of  time  against  himself  (1).  The  22nd  section 
of  3  &  4  Wm.  IV.  c.  27  applies  to  cases  where  the 
prescribed  period  has  begun  to  run  against  a  tenant  in 
tail  in  his  lifetime,  but  where  he  has  died  before  the  com- 
pletion of  the  prescribed  period ;  and  in  such  cases  the 
effect,  as  against  all  whom  he  might  have  barred  by  an 
act  of  his  own,  is  the  same  as  if  they,  whether  issue  in 
tail  or  remaindermen,  had  claimed  through  him  as  heirs. 
The  object  of  these  sections,  so  far  as  issue  in  tail  alone 
are  concerned,  at  any  rate  where  the  tenant  in  tail  is  a 
purchaser,  would  probably  be  effected  by  the  interpreta- 
tion clause  of  3  &  4  Wm.  IV.  c.  27  alone,  which  enacts 
that  "  the  person  through  whom  another  is  said  to  claim 
shall  mean  any  person  by,  through,  or  under  or  by  the 
act  of  whom  the  person  so  claiming  became  entitled  to 
the  estate  or  interest  claimed,"  as  (amongst  others) 
"issue  in  tail"  (2).  Still  these  sections  clearly  affect 
both  issue  and  remaindermen.  The  intention  and 
operation  of  these  sections  with  regard  to  remainder- 
men was  explained  by  Kindersley,  V.-C,  in  Ooodall  v. 
SJcerraft  (3),  where,  owing  to  the  failure  of  the  issue  in  tail 
during  the  life  of  the  tenant  in  tail,  the  only  question 
was  the  effect  of  the  sections  on  the  remaindermen. 
Applying  the  expressions  of  the  Vice-Chancellor  to  the 
issue  as  well  as  to  the  remaindermen,  the  intention  and 

(1)  See  Austin  v.  Llewdlyn,  9  Excb.  276 ;  23  L.  J.  Exch.  11. 

(2)  See  Cannon  v.  Rimington,  12  C.  B.  1, 16 ;  Murray  v.  Watkim^ 
62  L.  T.  796. 

(3)  3  Drew,  216. 
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operation  of  these  sections  is  to  put  the  issue  and  PartVL 
remaindermen,  whose  estates  might  be  barred  by  the  "t^ 
tenant  in  tail,  in  the  same  position  as  if  they  claimed 
nnder  the  tenant  in  tail.  That  is  to  say^  the  conduct  of 
the  tenant  in  tail  in  allowing  the  whole  or  any  portion 
of  the  twelve  years  to  run  without  making  an  entry 
or  bringing  an  action  does^  to  the  extent  of  the  period 
allowed  to  elapse,  bind  the  issue  in  tail  and  remainder- 
men as  if  the  tenant  in  tail  had  owned  the  fee  simple. 

By  issue  must  of  course  be  meant  all  the  issue  of  the 
first  tenant  in  tail  claiming  perfonnam  doni,  and  capable 
of  inheriting  under  the  entail,  whether  issue  of  the 
tenant  in  tail  against  whom  time  has  run  or  begun  to 
run  or  not.  The  21st  and  22nd  sections  of  3  &  4  Wm.  IV. 
c.  27,  it  must  be  particularly  observed,  do  not  apply  to 
cases  where  the  tenant  in  tail  has,  by  conveying  away 
his  own  right,  put  it  out  of  his  power  to  make  an  entry 
or  bring  an  action,  but  only  to  those  cases  where  he 
neglects  to  make  an  entry  or  bring  an  action  (1). 

tinder  the  old  law,  if  a  tenant  in  tail  executed  an 
innocent  conveyance  purporting  to  pass  the  fee,  and  died 
leaving  issue  in  tail  surviving,  the  grantee  had  a  base 
fee  subject  to  be  defeated  by  the  entry  of  the  issue  in 
tail  (2) ;  and  now  that  no  assurance  can  have  a  tortious 
operation,  every  conveyance  in  fee  by  a  tenant  in  tail, 
otherwise  than  by  a  deed  enrolled,  would  seem  to  have 
the  same  effect.  In  such  a  case,  therefore,  the  right  of 
entry  or  action  accrues  to  the  issue  in  tail  upon  the 
death  of  the  tenant  in  tail  who  executed  such  convey- 
ance, and  under  the  21st  and  22nd  sections  of  the  statute 
3  &  4  Wm.  lY.  c.  27  time  begins  to  run  against  them 
and  all  remaindermen  from  the  date  of  such  death. 

The  6th  section  of  37  &  38  Vict.  c.  57  (which  has  been  Poisonioa 
substituted  for  the  23rd  section  of  3  &  4  Wm.  IV.  c.  27)  roiled 

(1)  (hnnon  v.  Bimingtonj  12  G.  B.  1, 16 ;  Bimingtan  v.  Cannon^  t^nt  ik 
12  0.  B.  18,  34;  Murray  v.  Watkins,  62  L.  T.  796.  tail  in 

(2)  Woodroffe  v.  Doe  d.  Daniel,  15  M.  &  W.  769,  793 ;  2  H.  L.  remaindar. 
811, 829 ;  Cannon  v.  BimingUm,  12  C.  B.  12,  17. 
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Part  v.  proTid€6  for  cases  where  a  tenant  in  tail  in  remainder 
^'  ^^'  has  executed  an  assurance  which  would  have  barred  all 
remaindermen,  if  he  had  at  the  time  of  its'execution  been 
tenant  in  tail  in  possession.  The  effect  of  the  section  is 
to  bar  all  the  remaindermen  at  the  end  of  twelve  years 
from  the  first  time  at  which  such  tenant  in  tail  or  some 
person  claiming  under  the  entail  would  have  been 
entitled  in  possession  to  the  same  estate  tail.  This 
section  (like  the  23rd  section  of  3  &  4  Wm.  IV.  c.  27, 
for  which  it  has  been  substituted)  only  gives  effect  to 
assurances  which,  though  ineffectual  to  bar  the  remain- 
dermen, are  effectual  to  bar  the  issue  in  tail  (1).  It  was 
decided  in  a  case  under  3  &  4  Wm,  IV.  c.  27,  s.  23,  that 
if  a  tenant  in  tail  in  possession  conveyed  the  entailed 
property  by  a  deed  not  enrolled  and  possession  was 
enjoyed  under  such  deed  for  more  than  twenty  years, 
the  right  of  the  issue  would  not  be  barred  during  the 
life  of  the  grantor  by  the  23rd  section  or  any  othc* 
section :  the  case  is  the  same  as  if  the  tenant  in  tail  had 
merely  granted  away  his  life  estate  (2).  The  23rd 
section  of  3  &  4  Wm.  IV.  c.  27  has  been  held  to  apply 
to  the  case  of  possession  under  a  base  fee  and  not  to 
possession  during  the  life  estate  of  a  grantor  who  is 
entiuea  to  an  estate  tail  in  remainder.  Where,  there- 
fore, a  tenant  for  life  having  an  estate  tail  in  remainder 
after  other  life  estates  made  a  conveyance  in  fee  simple, 
it  was  held  that  time  did  not  begin  to  run  under  this 
section  until  the  estate  tail  fell  into  possession  (3).  To 
bring  a  case  within  the  operation  of  the  23rd  section  of 
3  &  4  Wm.  IV.  c.  27  or  the  6th  section  of  37  &  38  Vict 
0.  57,  possession  must  be  taken  ly  virtue  of  such  assur- 
ance. Therefore,  if  there  be  tenant  for  life,  remainder  in 
tail,  with  remainders  over,  and  tenant  in  tail  in  remainder 
convey  to  a  stranger  by  an  assurance  competent  to  bar 

(1)  See  Penny  v.  AUen^  7  Be  G.  M.  &  G.  409 ;  Morgan  v.  Morgan^ 
L.  R.  10  Eq.  99;  89  L.  J.  Gh.  493. 

(2)  Morgan  v.  Morgan,  L.  B.  10  Eq.  99 ;  39  L.  J.  Ch.  493. 
(8)  MUU  V.  Capel,  L.  K.  20  Eq.  692 ;  44  L.  J.  Ch.  674. 
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his  issue,  then,  if  neither  the  tenant  in  tail  nor  any  pabtv. 
of  his  issue  survive  the  tenant  for  life,  or  if  they  survive  ^'  ^'' 
but  the  grantee  does  not  acquire  possession  during  their 
life,  it  would  seem  that  the  remaindermen  could  not  be 
affected  by  this  section,  because  the  assurance  only 
taking  effect  to  bar  the  issue  could  give  no  right  to  the 
grantee  to  enter  into  possession  at  a  time  when  the 
remaindermen  were  entitled,  and  the  grantee,  therefore, 
if  he  took  possession,  could  not  be  said  to  do  so  iy  virtue 
of  such  assurance.  It  seems  clear,  however,  that  a  grantee 
so  taking  possession  would  be  a  trespasser,  and  that  as 
between  him  and  all  the  remaindermen  time  would  run 
accordingly. 

If  the  tenant  in  tail  or  any  of  his  issue  survive  the 
tenant  for  life  and  the  grantee  once  enter  upon  the 
death  of  the  tenant  for  life,  all  the  remaindermen  must, 
at  the  expiration  of  twelve  years  from  such  death,  in 
case  the  issue  exist  so  long,  be  inevitably  barred,  and 
they  must  also  be  barred  even  if  the  issue  fail  before 
that  period  has  elapsed,  unless  in  the  meantime  posses- 
sion be  obtained  by  a  person  claiming  in  respect  of  an 
estate  taking  effect  after  or  in  defeasance  of  the  estate 
tail. 

Possession  under  the  assurance  spoken  of  will  not 
begin  to  have  any  effect  by  virtue  of  this  section  till  the 
time  arrives  at  which  the  tenant  in  tail  who  executed 
that  assurance  or  some  person  claiming  under  the  entail 
would  have  been  entitled  in  possession  to  the  same 
estate  tail  (1). 

If  there  has  once  been'possession  by  a  person  claiming 
under  such  an  assurance  by  a  tenant  in  tail  as  above 
spoken  of,  it  is  quite  immaterial  who  is  subsequently  in 
possession,  provided  it  be  not  a  person  claiming  in 
respect  of  an  estate  which  shall  have  taken  effect  in 
defeasance  of  the  estate  tail.  If,  therefore,  a  grantee  has 
once  taken  possession  under  such  an  assurance,  and  time 

(1)  MUU  V.  Cope^  L.  B.  20  £q.  692 ;  44  L.  J.  CL  674. 
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Part  V.    has  begun  to  run,  the  title  of  all  remaindermen  will  be 
cirjtvi.     extinguished   in  twelve   years,  although   such   grantee 
be  dispossessed  by  a  wrongdoer  before  the  end  of  that 
period.    When  that  period  has  expired,  such  a  wrong- 
doer is  not  liable  to  be  ousted  by  the  remaindermen,  but 
it  does  not  follow  that  he  has  any  title  as  against  those 
interested  under  the  assurance  till  the  expiration  of 
twelve  years  from  his  wrongful  entry. 
Possession        The  words  "  shall  have  taken  effect "  in  sect.  6  of  37  & 
by  remain-  og  y -^^       57  ^^^  g^^^^  23  of  3  &  4  Wm.  IV.  c.  27  Seem 

dennan 

to  have  been  carefully  framed  to  exclude  the  case  of  a 
person  entitled  in  remainder  actually  obtaining  posses- 
sion during  the  existence  of  issue  in  tail ;  such  possession 
of  a  remainderman  would,  it  seems,  have  for  the  purposes 
of  the  statute  just  the  same  effect  as  the  possession  of  a 
stranger.  The  intention  of  the  provision  seems  to  have 
been  to  make  it  clear  that  the  taking  possession  after  the 
failure  of  issue  in  tail  by  a  person  entitled  to  a  particular 
estate  in  remainder  expectant  on  the  determination  of ' 
the  estate  tail  prevents  any  of  the  subsequent  remainders 
being  barred  or  in  any  way  affected  by  the  statute. 
Act  for  the  The  Act  for  the  Abolition  of  Fines  and  Eecoveries 
Fines  and  (3  &  4  Wm.  IV.  c.  74)  was  passcd  in  the  same  session  as 
Recoveries,  ^he  Act  3  &  4  Wm.  IV.  c.  27,  but  at  a  later  period  in 
the  session.  The  23rd  section  of  3  &  4  Wm.  IV.  c.  27 
(now  sect.  6  of  37  &  38  Vict.  c.  57)  seems  to-  have  especial 
reference  to  the  assurances  to  be  executed  under  3  &  4 
Wm.  IV.  c.  74,  but  it  is  not  so  clear  whether  the 
operation  of  the  section  is  limited  to  such  assurances  or 
whether  it  extends  to  fines  and  recoveries  previous  to 
the  Act  3  &  4  Wm.  IV.  c.  74  (1).  This  question  is  not 
likely  now  to  be  of  much  practical  importance. 
Inalienable       Bv  a  private  Act  of  Parliament  in  1555  certain  lands 

estate  tail 

were  limited  to  Edward  Neville  in    taU    male,  with 

(1)  See  1  Hayes  GonveyanciDg,  264;  Sugden's  Property  Statutes, 
89 ;  Anderwn  v.  Anderson^  30  Seav.  209 ;  Fenny  v.  Allen^  7  De  G. 
M.  &  a  426. 
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remainder  over  and  an  ultimate  limitation  to  the  Crown,     Part  v. 

and  it  was  provided  that  "  no  feoflfment,  discontinuance,      J ' 

fine,  or  recovery,  with  voucher  or  otherwise,  or  any  other 
act  or  acts  thereafter  to  be  made,  done,  suffered,  or 
acknowledged  of  the  premises  or  any  part  or  parcel 
thereof "  by  Edward  Neville  or  other  persons  named  or 
by  any  of  the  heirs  in  tail  "  should  bind  or  conclude  in 
right  or  put  from  entry  the  Crown  or  any  of  the  heirs  in 
tail."  In  1781  George  Neville,  Lord  Abergavenny,  who 
was  then  tenant  in  tail  in  possession  or  heir  in  tail 
male  of  the  said  Edward  Neville,  granted  a  lease  for 
three  lives  of  copyhold  land  part  of  the  entailed  estate. 
The  last  of  the  three  lives  ended  in  1832,  and  from  that 
time  no  rent  was  paid  to  any  of  the  persons  entitled 
under  the  Act  of  1555,  nor  was  their  title  in  any  way 
admitted.  An  action  to  recover  possession  of  the  la;[id 
was  brought  in  1871  by  the  Earl  of  Abergavenny,  who 
was  then  entitled  as  tenant  in  tail  in  possession  to  the 
entailed  estate.  It  was  held  by  Channell  and  Cleasby, 
BB.  (Bramwell,  B.,  dissenting),  that  the  plaintiff's  title 
was  not  barred  by  3  &  4  Wm.  IV.  c.  27  (1). 

The  limitations  provided  by  the  21st  and  22nd  sections  Acknow- 
of  3  &  4  Wm.  IV.  c.  27  are  defined  by  reference  to  the  Ifel"'* 
earlier  sections  of  the  Act,  the  period  of  limitation  abilities. 
prescribed    being  "the    period    hereinbefore    limited." 
This  being  so,  the  provisions  contained  in  the   14th 
section  of  8  &  4  Wm.  IV.  c.  27  with  respect  to  acknow- 
ledgments of  title  and  those  contained  in  the  3rd  and 
5th  sections  of  37  &  38  Vict.  c.  57  and  the  18th  section 
of  3  &  4  Wm.  IV.  c.  27,  relating  to  cases  of  disability, 
apply  to  all  cases  where  a  bar  is  attempted  to  be  set  up 
under  the  21st  and  22nd  sections  of  3  &  4  Wm.  IV. 
c.  27. 

The  6th  section  of  37  &  38  Vict.  c.  57  (substituted  for 

(1)  Earl  qf  Abergavenny  v.  BraoCf  L.  R.  7  Excb.  145 ;  41  L.  J. 
Exch.  120.  See  Mayor  of  Brighton  v.  Guardians  of  Brighton,  5 
0.  P.D.368;  an^  p.  296. 
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Pabt  y.  the  23r(i  section  of  3  &  4  Wm.  lY.  a  27)  has  no  reference 
^'  ^^^'  to  the  other  sections  of  the  Acts,  and  it  extinguishes  the 
title  of  remaindermen  at  the  end  of  twelve  years  from 
the  moment  when  time  has  begun  to  run  under  this 
section,  without  making  any  provisions  for  acknowledg- 
ments or  disabilities,  so  that  no  disability  existing  in 
the  person  of  a  remainderman,  and  no  acknowledgm^it 
made  to  him,  even  if  at  the  time  of  such  disability 
existing  or  acknowledgment  being  made  his  right  to 
recover  the  property  has  accrued  in  possession,  will 
prevent  or  delay  the  operation  of  this  section  in 
extinguishing  his  title. 

In  the  case  of  Murray  v.  Watkim  (1)  the  plaintiflTs 
mother  was  tenant  in  tail  by  descent  of  the  property 
in  question  and  became  entitled  to  possession  in  1871. 
She  was  then  under  no  disability,  but  in  1875  she 
married,  and  in  1882  she  died,  never  having  been  in 
possession  of  the  property,  and  leaving  one  son,  the 
plaintiff,  an  infant.  The  plaintiff  in  1889  by  his  next 
friend  commenced  an  action  to  obtain  possession  of  the 
property ;  but  it  was  held  that  the  plaintiff  was  barred ; 
as  he  claimed  under  his  mother,  and. her  right  accrued  in 
1871,  the  statute  began  to  run  then,  and  did  not  cease 
running  either  because  of  her  subsequent  disability  or  of 
the  disability  of  the  plaintiff. 

(1)  Murray  v.  Wathins,  62  L.  T.  796. 
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CHAPTEE  XVIL 

ABOLITION  OF  BEAL  ACTIONS  (3  &  4  WM.  IV.  C.  27, 

88.  36,  37,  38,  39). 

Bbfobb  the  statute  3  &  4  Wm.  IV.  c.  27  a  person    Part^ 
entitled  to  an  estate  in  land  might  be  deprived  of  his    ^"iL 
right  of  entry  by  a  variety  of  circumstances  beyond  his  Real  action* 
own  control,  and  in  such  cases  he  might  be  put  to  his  statute. 
real  action,  the  right  to  which  might  survive  much 
longer  than  the  right  to  bring  ejectment.     The  object  of 
the  statute  3  &  4  Wm.  IV.  c.  27  being  to  provide  one 
period  of  limitation  for  the  recovery  of  land  in  all  cases,  3  &  4  Wm. 
a  section  (sect  36)  was  inserted  for  the  abolition  of  real  ^qI  ^    *  "* 
actions,  and,  lest  this  should  leave  some  partic^s  entitled 
without  any  remedy,  provision  is  made  (sect.  89)  that  no 
right  of  entry  shall  be  taken  away  by  any  of  the  means 
other  than  lapse  of  time  by  which  such  a  right  might 
have  been  destroyed  under  the  former  law.     The  effect 
of  the  36th  section  of  3  &  4  Wm.  IV.  c.  27  was  abso- 
lutely to  abolish  as  from  the  31st  day  of  December  1834, 
subject  to  the  savings  of  sects.  37  and  38,  every  real 
and  mixed  action  except  writs  of  right  of  dower,  of  dower 
unde  nihil  hclhetj  quare  impedit  and  ejectment.    Dower, 
writ  of  right  of  dower,  and  guars  impedit  were  abolished 
as  real  actions  by  sect.  26  of  the  Common  Law  Procedure 
Act,  1860  (1).    The  26th  section  of  the  latter  Act  was 
repealed  by  the  Statute  Law  Bevision  and  Civil  Proce- 
dure Bepeal  Act,  1883  (2),  but  that  repeal  is  not  to  revive 

23  &  24  Vict.  c.  126. 
46  &  47  Vict.  c.  49. 
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Part  V.    any  "  usage,  practice,  procedure,  or  other  matter  or  thing 

J '    not  existing  or  in  force  at  the  passing  of  this  Act."    The 

Statute  Law  Revision  Act,  1874  (37  &  38  Vict.  c.  35) 
repealed  the  exception  in  3  &  4  Wm.  IV.  c.  27,  s.  36  as 
to  writ  of  right  of  dower,  of  dower  unde  nihil  habet,  and 
quare  impedit ;  after  the  Common  Law  Procedure  Act, 
1860,  ejectment  was  the  only  one  of  the  real  or  mixed 
actions  that  remained.  The  Statute  Law  Eevision  Act, 
1874,  also  repealed  the  saving  sections  37  and  38  of  3  &  4 
Wm.  IV.  c.  27,  which  were  only  provisoes  to  sect.  36  and 
of  temporary  application.  Sect.  36  of  3  &  4  Wm.  IV. 
c.  27  is  itself  repealed  by  the  Civil  Procedure  Acts 
Eepeal  Act,  1879  (42  &  43  Vict.  c.  69),  but  that  Act 
expressly  provides  (sect.  4,  subs.  4)  that  the  repeal  is  not 
to  revive  or  restore  any  *'  usage,  practice,  procedure,  or 
other  matter  or  thing  not  existing  or  in  force  at  the 
passing  of  this  Act."  Some  of  the  peculiarities  of  the 
old  action  of  ejectment  still  remain  in  existence,  although 
there  is  no  longer  an  action  of  ejectment ;  but  since  the 
Judicature  Act,  1873,  such  an  action  is  now  called  '^an 
action  for  the  recovery  of  land  "  (1). 

The  39th  section  of  3  &  4  Wm.  IV.  c.  27  is  still  in 

force,  and,  as  amended  by  53  &  54  Vict.  c.  51,  is  as 

follows : 

89th  sec-         "  ^^  descent  cast,  discontinuance,  or  warranty  which 

4  w^^iv*  ^^^  happen  or  be  made  shall  toll  or  defeat  any  right  of 

c.  27.      '   entry  or  action  for  the  recovery  of  land  '*  (2). 

(1)  R.  S.  C,  1883,  0.  xviii.  r.  2 ;  B.  S.  C.  Jr.  1891,  O.  xvii.  r.  2. 
Qledhm  V.  Hunter,  14  Ch.  D.  492. 

(2)  Sco  note  to  Watkins  ou  Descents,  4lh  ed.  p.  3.    Co.  Lit  244a. 
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CHAPTER  XVIII. 

LIBOTATIONS  OP   EQUITABLE  BIGHTS  TO  KEAL   PROPEBTY 

(3  &  4  WM.  IV.  0.  27,  ss.  24,  25). 

The  first  twenty-three  sections  of  3  &  4  Wm.  IV.  Part  v. 
c.  27  only  limited  the  time  for  making  an  entry  or  ^"'  ^^"' 
distress  or  bringing  an  action  at  law  to  recover  any  land 
or  rent,  and  did  not  apply  to  any  remedies  in  equity. 
The  amending  Act  (37  &  38  Vict.  c.  57)  applies  to 
proceedings  in  equity  as  well  as  at  law.  Special 
remedies  as  to  proceedings  in  equity  were  provided  for 
by  the  24th  and  three  following  sections  of  the  Act 
3  &  4  Wm.  IV.  c.  27. 

The  24th  and  25th  sections  of  3  &  4  Wm.  IV.  c.  27, 
which  must  be  considered  in  reference  to  one  another, 
are  as  follows : 

•*  No  person  claiming  any  land  or  rent  in  equity  shall  ^'^^^r^^ 
bring  any  suit  to  recover  the  same  but  within  the  period  IV.  c,  27. 
during  which  by  virtue  of  the  provisions  hereinbefore 
contained  he  might  have  made  an  entry  or  distress  or 
brought  an  action  to  recover  the  same  respectively,  if  he 
had  been  entitled  at  law  to  such  estate,  interest,  or  right 
in  or  to  the  same  as  he  shall  claim  therein  in  equity." 

**  Provided  always,  and  be  it  further  enacted  that  when  ^^^'  25  of 
any  land  or  rent  shall  be  vested  in  a  trustee  upon  any  iv.  c.  27. 
express  trust,  the  right  of  the  cestui  que  trust,  or  any 
person  claiming  through  him,  to  bring  a  suit  against  the 
trustee  or  any  person  claiming  through  him,  to  recover 
such  land  or  rent  shall  be  deemed  to  have  first  accrued 
according  to  the  meaning  of  this  Act  at  and  not  before 
the  time  at  which  such  land  or  rent  shall  have  been 
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Pabt  V.    conveyed  to  a  purchaser  for  a  valuable  consideration,  and 
cH.^xvin.   gj^^y  ^^^  j^^  deemed  to  have  accrued  only  as  against 

such  purchaser  and  any  person  claiming  through  him." 

The  effect  of  the  24th  section  of  3  &  4  Wm.  IV.  c.  27 
is,  so  far  as  the  limitation  of  time  is  concerned,  to  place 
(subject  to  the  exceptions  contained  in  the  25th  and 
26th  sections  hereinafter  mentioned)  every  remedy  in 
equity  for  the  recovery  of  land  or  rent  in  the  same 
position  as  if  it  were  a  remedy  at  law,  and  this  not  only 
as  to  the  time  of  limitation,  but  as  to  the  time  at  which 
the  right  to  sue  is  to  be  deemed  to  have  accrued,  and  as 
to  all  exceptions  on  the  ground  of  disability  or  other- 
wise (1).  The  24th  section  deals  with  equitable  rights 
other  than  the  rights  of  cestuis  que  trmtent  arising  under 
express  trusts.  The  25th  section  deals  with  express 
trusts  as  against  a  trustee  or  those  claiming  under 
him  (2).  It  should  be  noticed  that  all  the  provisions  of 
37  &  38  Vict.  c.  57  apply  to  "  suits  "  in  equity  as  well  as 
to  "  actions  "  at  law. 

We  have  seen  (3)  that  before  the  passing  of  the  Act 
3  &  4  Wm.  IV.  c.  27  Courts  of  Equity  acted  on  the  same 
principle  and  followed  the  Statutes  of  Limitation  then 
in  force.  Thus  the  provisions  of  21  Jac.  I.  c.  16  as  to 
actions  of  ejectment  were  applied  to  redemption  suits  (4), 
while  on  the  other  hand  there  was  no  limitation  in 
equity  to  the  recovery  of  rent-charges,  because  none  of 
the  old  Statutes  of  Limitation  applied  to  any  remedy  at 
law  for  their  recovery  (5).  Bedemption  actions  are  now 
specially  provided  for  by  the  28th  section  of  3  &  4 
Wm.  IV.  c.  27  (6).    With  this  exception  it  may  be  taken 

(1)  See  Eieks  v.  SaUUt,  3  De  G.  M.  &  G.  782;  Thomson  v. 
Simpsofif  1  Dru.  &  War.  459,  489;  Attomey-Oenerid  v.  Magdalen 
College,  6  H.  L.  189,  215. 

[2)  Attomey-Qeneral  v.  Flinty  4  Hare,  155. 
3)  Part  IV.  Ch.  I.  p.  237. 

^4)  Belch  V.  Harvey,  Sugd.  Vendors,  lOth  ed.  App.  34 ;  3  P.  "Wms. 
287 ;  Bonny  v.  Ridgard,  dted  Beckford  v.  Wade,  17  Ves.  97-;  White 
V.  Ewer,  2  Vent  340 ;  Aggae  v.  Fickerdl,  3  Atk.  226. 

(5)  Stackhouse  v.  Bamston,  10  Ves.  453,  467. 

(6)  See  post,  Part  V.  Ch.  XXL 
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that  every  salt  in  equity,  the  nature  of  which  is  in  any     Pabt  v. 

way  to  recover  land  or  rent,  is  within  the  24th  section      [ 

of  3  &  4  Wm.  IV.  c.  27  as  well  as  within  the  express 
provisions  of  37  &  38  Vict.  c.  57. 
The  24th  section  of  3  &  4  Wm.  IV.  c.  27  has  been  ««5ts 

a  WBStC. 

held  to  apply  to  a  suit  by  a  remainderman  in  tail  against 
the  personal  representative  of  a  tenant  for  life  for 
eqnitable  waste  committed  by  the  tenant  for  life,  on  the 
ground  that  such  waste  is  in  effect  an  abstraction  of  part 
of  the  inheritance,  so  that  the  period  of  limitation  was 
twenty  (now  twelve)  years ;  and  time  was  held  to  begin 
to  run  from  the  death  of  the  tenant  for  life  (1).  If  legal 
waste  by  felling  timber  be  committed  by  a  lessee  for 
years  and  a  tenant  for  life  of  the  reversion,  the  remain- 
derman's remedy  is  an  action  of  trover  for  the  conversion 
of  the  timber  or  an  action  for  money  had  and  received 
when  the  timber  is  sold.  The  remainderman's  right  to 
an  account  in  equity  is  only  incident  to  his  right  to  an 
injunction ;  and  this  remedy,  both  at  law  and  in  equity, 
is  barred  at  the  end  of  six  years  from  the  felling  of  the 
timber  (2).  But  there  is  a  remedy  in  equity  for  legal 
waste  committed  by  a  tenant  for  life  who  is  also  entitled 
to  the  next  estate  of  inheritance  in  remainder,  because 
in  these  circumstances  there  is  at  the  time  of  the 
commission  of  the  waste  nobody  entitled  at  law  to 
maintain  any  action  for  it,  and  if  the  life  estate  and 
estate  in  remainder  of  the  tenant  for  life  determine 
together  by  his  death  without  issue,  there  is  an  imme- 
diate claim  against  his  executors  on  the  part  of  all  the 
persons  entitled  to  the  successive  limitations  of  the 
estate,  and  at  the  end  of  six  years  from  such  death  every 
remainderman  is  barred  of  his  remedy,  although  his 
estate  may  not  have  fallen  into  possession  within  that 

(1)  Duke  of  Leeds  v.  Amherst,  2  Phillips,  117 ;  14  Sim.  357. 

(2)  Eigginhotham  v.  Hawkins,  L.  R.  7  Ch.  676 ;  41  L.  J.  Ch.  828. 
Denys  v.  Shwikburgh,  4  Y.  &  C.  Exch.  42 ;  Seagram  v.  Knight,  L.  R. 
3  Eq.  398 ;  2  Ch.  628 ;  Simpson  v.  Simj^son,  3  L.  R.  Ir.  308. 
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Paet  V.  period  (1).  In  all  suits  for  waste  questions  arise  whether 
OH.  xYiii.  ^j^^  remedy  of  the  remainderman  is  an  action  for  trover 
at  the  time  of  the  waste  committed,  or  whether  the 
produce  of  the  waste  committed  is  to  be  treated  as  part 
of  and  following  the  limitations  of  the  inheritance,  and 
whether  the  tenant  for  life  is  entitled  to  the  income 
of  such  produce  during  his  life  (2)..  These  questions 
depend  on  the  nature  of  the  waste,  and  are  of  consider- 
able difficulty,  and  it  seems  that  their  solution  in  each 
case  must  materially  affect  the  question  whether  the 
time  of  limitation  is  twelve  years  or  six,  and  whether  the 
time  begins  to  run  from  the  death  of  the  tenant  for  life 
or  the  date  of  the  waste  committed.  In  the  cases  just 
referred  to  (3)  a  good  deal  was  said  about  the  acquies- 
cence of  the  remainderman  in  the  waste  during  the  life 
of  the  tenant  for  life.  As  a  person  entitled  in  reversion 
to  a  trust  fund  may  prejudice  his  remedy  for  a  breach  of 
trust  committed  before  his  interest  becomes  an  interest 
in  possession  by  acquiescence  in  such  breach  before  that 
time  (4),  so  it  would  seem  clear  that  it  is  not  inconsistent 
in  a  case  of  waste  to  hold  that  time  does  not  begin  to 
run  against  the  remainderman  till  the  death  of  the 
tenant  for  life,  and  yet  that  the  right  of  the  remainder- 
man may  be  affected  by  acquiescence  before  that  event. 
In  such  cases,  however,  the  acquiescence  must,  it  seems, 
amount  to  something  more  than  mere  non-interference;(5). 
Charities.  It  is  uow  settled  that  charities  are  within  the  24th 
section  of  3  &  4  Wm.  IV.  c.  27,  subject  to  the  exceptions 
contained  in  the  25th  section  (6). 

(1)  Birch-Wolfe  v.  Birch,  L.  R.  9  Eq.  683 ;  39  L.  J.  Ch.  345. 

(2)  See  Bagot  v.  Bagot,  32  Beav.  509 ;  Gent  v.  Harrison,  John. 
517 ;  29  L.  J.  Ch.  68 ;  Lowndes  v.  Norton,  6  Ch.  D.  139 ;  and  Craig  on 
l^ights  and  Liabilities  as  to  Trees  and  Woods,  cap.  15  and  p.  167. 

?3}  And  see  Earcourt  v.  White,  28  Beav.  303. 

(4)  Brovme  v.  Cross,  14  Beav.  105 ;  Ltfe  Assurance  of  Scotland  v. 
Siddal,  3  De  G.  F.  &  J.  58. 

(5)  Life  Assurance  of  Scotland  v.  Siddal,  vJn  supra,  and  see 
Duke  of  Leeds  v.  Amherst,  2  Phillips,  117. 

(6)  See  post,  Part  V.  Ch.  XIX. 
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The  24th  section  of  3  &  4  Wm.  IV.  c.  27  of  course  Pabt  v. 
confers  no  remedy;  but,  when  the  equitable  owners  of  "' ^^'"' 
land  have  a  direct  remedy,  it  is  obvious  that  the  period  ^^«*^  ^^^ 
from  which  time  will  run  against  them  depends  entirely  against 
on  the  equitable  limitations  under  which  they  claim  and  ^J|J*  ^^ 
the  time  at  which  each  interest  under  these  limitations 
becomes  an  interest  in  possession.  The  25th  section  will 
be  discussed  presently,  but  it  should  be  remarked  here 
that  its  effect  is  to  prevent  time  running  in  favour  of  a 
trustee  against  a  cestui  que  trust  upon  an  express  trust  or 
those  claiming  through  him  until  a  conveyance  for  value 
has  been  made  by  such  trustee  or  some  one  claiming 
through  him,  and  that  the  right  of  the  cestui  que  trust  is 
to  be  deemed  to  accrue  at  the  time  of  such  conveyance. 
Now  it  is  obvious  that,  unless  this  is  construed  as  only  a 
proviso  on  the  24th  section,  it  mighty  instead  of  ex- 
tending the  time  wherein  the  cestuis  que  trustent  might 
bring  their  remedy,  actually  take  it  away  before  their 
right  accrued.  For  instance,  if  an  estate  were  vested  in 
trustees  upon  an  express  trust  for  A.  for  life,  with 
remainders  over,  and  during  A.'s  lifetime  the  trustees 
conveyed  for  value  with  notice  and  put  the  purchaser 
into  possession,  then,  if  time  ran  absolutely  from  the 
date  of  the  conveyance,  every  remainderman  would  be 
barred  in  twelve  yeems  from  that  date,  although  a  re- 
mainderman's right  to  sue  might  by  his  remainder 
falling  into  possession  have  accrued  within  twelve  years, 
or  might  not  have  accrued  at  all.  The  more  reasonable 
construction  would  seem  to  be  that  the  25th  section 
must  be  construed  as  in  certain  cases  extending  the  time 
limited  by  the  24th  section,  but  as  in  no  case  shortening 
the  time  which  the  equitable  claimants  would  have 
under  the  24th  section,  so  that,  in  such  a  case  as  that 
referred  to,  the  various  remaindermen  or  parties  under  * 

disability  would  have  all  the  time  allowed  by  the  24th 
section,  and  in  addition  to  this,  no  matter  when  the 
right  otherwise  accrued,  time  could  not  begin  to  run 
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Part  V.    nntil  a  conyeyance  had  been  made.    This  yiew  is  supr 
csH^^ii.  pQj^^  ]yj  ^Qjj  ygj^  authority  (1). 

Aiecutuis  It  has  sometimes  been  laid  down  in  very  general 
barred  teims  that^  when  the  legal  right  of  trustees  is  barred  as 
?ji^*?  against  third  persons,  the  cestuta  que  irustent  are  barred 

are  barred?  also.  We  hayo  Seen  (2),  howeyer,  that,  eyen  with  regard 
to  personal  debts,  this  is  not  uniyersally  true,  alid  that  it 
is  necessary  to  consider  whether  the  cestuts  que  truMeiit 
haye  any  independent  remedy  against  the  debtors,  and, 
if  any  such  remedy  exists,  how  the  statutes  or  the  rules 
of  equity  adopted  in  analogy  to  them  affect  it,  without 
regard  to  the  question  how  the  legal  remedy  of  the 
trustees  may  be  affected  by  the  statutes.  This  principle 
is  of  course  equally  true  as  to  suits  to  recoyer  land ;  and 
when  a  trustee,  whether  on  an  express  or  implied  trust, 
wrongfully  conyeys  without  yalue,  or  for  yalue  with 
notice,  the  purchaser  takes,  subject  to  the  equities,  and 
each  of  the  cestuia  que  trustent  haying  a  direct  remedy 
against  him,  little  difficulty  arises  in  applying  the 
proyisions  of  the  statutes  to  the  remedies  in  equity  for 
enforcing  such  right. 

Where,  howeyer,  Itmd  is  yested  in  trustees  upon  trusts, 
under  which  the  persons  beneficially  interested  take  in 
succession  by  way  of  remainder  or  their  rights  otherwise 
accrue  at  yarious  times,  and  a  mere  trespasser  not 
claiming  through  any  conyeyance  gains  possession,  a 
question  of  considerable  difficulty  arises,  namely,  whether 
or  not,  when  the  trustees  are  barred,  all  the  cestuds  que 
trustent  are  barred  also.  Now  in  such  case  it  would  seem 
that,  in  the  absence  of  any  special  cause,  the  eestuis  que 
trustent  haye  no  direct  equity  against  the  trespasser, 
their  only  remedy  being  ejectment  in  the  name  of  their 
trustees;   and  it  might    be   thought   that,  when  the 

(1)  Thompson  v.  Simpwrtj  1  Dru.  &  War.  459,  489 ;  Attomey^^ 
General  y.  Magdalen  College^  6  H.  L.  189^  215 ;  and  see  post.  Part  Y. 
Ch.  XIX. 

(2)  Part  rV.  Ch.  II.  p.  261. 


EQUITABLE  BIGHTS  TO  BEAL  PBOFEBTT.  419 

trustees  are  barred  by  twelve  years'  dispossession  and  Part  v. 
their  title  extinguished  by  the  operation  of  the  34th  ^^-J^ 
section  of  3  &  4  Wm.  IV.  c.  27,  as  any  ejectment  in  the 
name  of  the  trustees  must  then  fail,  all  the  cestuis  qus 
trusterU  must  be  without  remedy,  and  therefore  that  they 
are  practically  barred  at  the  same  time  as  their  trustees, 
even  though  the  right  to  use  the  name  of  the  trustees  for 
the  purpose  of  recovering  possession  has,  from  the  nature 
of  the  equitable  limitations,  not  accrued  within  twelve 
jeaxB  or  even  at  all.  It  may  be  thought,  moreover,  that 
not  only  are  the  cestuis  que  trustent  practically  without 
remedy,  but  that  their  interests  are,  by  the  operation  of 
the  statute,  altogether  destroyed,  as,  those  trusts  being 
merely  trusts  affecting  the  estate  of  the  trustees,  when 
the  title  to  such  estate  is  extinguished^  the  title  of  the 
cestuis  que  trustent  to  their  interests  must  be  extinguished 
also.  Mr.  Lewin  (1)  seems  to  have  thought  that  this  is 
the  correct  view,  and  that,  as  soon  as  a  trespasser  has 
been  in  possession  long  enough  to  bar  the  legal  title  of 
the  trustees,  the  title  of  the  cestuis  que  trustent,  whether 
entitled  in  remainder  or  not,  whatever  may  be  the 
limitations  under  which  they  claim,  is  barred  also. 
When,  however,  the  number  of  settlements  is  considered 
in  which  the  limitations  are  equitable,  but  where  the 
persons  beneficially  entitled  under  the  limitations  are 
the  only  owners  known  to  the  world,  and  the  trustees, 
though  having  the  legal  estate  vested  in  them,  never 
interfere  in  the  management  of  the  property,  it  is 
obvious  that  this  view  would  lead  to  very  startling 
consequences,  and  this  would  especially  be  the  case 
when  the  only  reason  that  the  estates  of  the  parties 
beneficially  entitled  are  equitable  is  that  at  the  tinfe  of 
the  settlement  the  legal  estate  has  for  some  reason  been 
outstanding.  And  there  seems  to  be  a  fallacy  in  saying 
that,  when  the  legal  estate  of  a  trustee  ceases  to  exist, 
the  trusts  of  that  estate  cannot  exist  either,  for,  if  an 

(1)  Lewin  on  Trusts,  9th  ed.  p.  988. 
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PxrtV.    estate  be  conyeyed  or  devised  to  trustees  on  certam 
oH^^vTii.  ^j.Qg^^  j^jj^  those  trustees  disclaim  so  tliat  the  estate 

neyer  yests  in  them^  the  equitable  estates  do  not  drop, 
but  exist  as  binding  the  legal  estate  in  the  hands  of  those 
on  whom  it  deyolyes  in  consequence  of  the  disclaimer. 

It  may  be  said  too  that,  as  the  34th  section  only 
extinguishes  the  title  of  the  person  whose  remedy  is 
barred,  leaving  the  occupant  with  a  title  gained  by 
possession  and  resting  on  the  inability  of  others  to  eject 
him  (1),  the  extinction  of  the  title  of  the  trustee  cannot 
of  itself  extinguish  the  title  of  the  equitable  owners; 
that,  on  the  contrary,  their  title  cannot  be  extinguished 
by  the  operation  of  the  34th  section  until  the  prescribed 
period  has  elapsed  after  their  right  to  sue  in  the  name 
of  the  trustee  has  accrued,  or  would,  if  such  remedy 
existed,  have  accarued,  having  regard  to  the  equitable 
limitations.     If  this  be  right,  the  trespasser  in  the  case 
supposed  would  after  the  lapse  of  twelve  years  have  a 
title  subject  to  be  defeated  by  any  existing  estate  or 
interest,  and  there  would  be  actual  subsisting  equitable 
estates  recognised  as  such  now  by  all  Courts,  the  persons 
entitled  to  such  estates  or  interests  being  the  substantial 
owners  of  the  land.    In  these  circumstances  the  Courts 
would  scarcely  allow  any  extreme  technical  view  to  defeat 
the  rights  of  the  parties ;  but  in  any  action  for  the  re- 
covery of  land  brought  by  the  beneficial  and  substantial 
owners  in  the  name  of  the  trustees,  or  by  the  equitable 
owners  in  their  own  names,  the  Courts  would  not  aUow 
the  trespasser  to  make  use  of  the  statute  to  defeat  such 
substantial  existing  rights  (2).    It  is  believed  that  the 
actual  point  has  never  been  the  subject  of  a  legal  de* 
cision,  but  the  view  here  advocated  would  seem  to  be 
supported  by  the  judgment  of  the  House  of  Lords  in 
Scott  V.  ScoU  (3). 

^eepost,  Part  V.  Ch.  XXV. 

See  ScoU  v.  Scott,  11  Jr.  Eq.  487 ;  4  H.  L.  1065 ;  Judicature 
Act,  1873,  B.  24,  Bubs.  (3). 

(3)  4  H.  L.  1065 ;  in  the  Court  below,  11  Ir.  Eq.  B.  487. 


Scott  Y, 

Scott. 
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In  that  case  John  Scott,  the  owner  in  fee  of  the  PabtV. 
property  in  question,  subject  to  a  legal  mortgage  in  fee, 
by  a  deed  dated  February  1807,  settled  the  equity  of 
redemption  on  himself  for  life,  with  remainder  to  his 
eldest  son  Bindon  for  life,  with  remainder  to  the  first 
and  other  sons  of  Bindon  in  tail  male.  By  a  deed  dated 
June,  1807,  John  Scott  and  his  son  Bindon  purported  to 
settle  the  same  equity  of  redemption  on  John  Scott  for 
life,  with  remainder  to  another  son  William  for  life,  with 
remainder  to  the  first  and  other  sons  of  William  in  tail 
male^  John  Scott  died  in  1808,  Bindon  died  in  1837, 
leaving  the  plaintiff,  John  Bindon  Scott,  his  eldest  son. 
William  went  into  possession  on  the  death  of  John 
Scott  and  remained  in  possession  until  his  own  death  in 
1843,  when  his  eldest  son  John  Scott  the  younger,  one 
of  the  defendants,  went  into  possession  as  tenant  in  tail 
under  the  second  settlement  Bindon  had  in  1811 
taken  a  conveyance  of  the  legal  estate  from  the  mort- 
gagee, and  such  legal  estate,  irrespective  of  any  question 
of  the  Statute  of  Limitations  as  affecting  it,  descended 
on  his  death  to  John  Bindon  as  his  heir-at-law.  John 
Bindon  was  also  entitled  as  tenant  in  tail  under  the 
equitable  limitations  of  the  first  settlement,  if  valid. 
Questions  arose  as  to  the  consideration  for  and  the 
registration  of  these  settlements,  and  the  substantial 
point  at  issue  between  the  parties  was  whether  those 
claiming  under  the  first  or  under  the  second  settlement 
had  the  higher  equities  and  which  settlement  therefore 
prevailed.  In  1844  John  Bindon,  relying  on  the  legal 
estate  got  in  by  his  father,  brought  ejectment  in  the 
Court  of  Queen's  Bench  in  Ireland  against  John  Scott 
the  younger,  and  failed  on  the  ground  that  the  only 
title  in  John  Bindon  which  would  be  recognised  at  law 
was  the  legal  estate  acquired  by  his  father,  and  that  such 
legal  title  was  barred  by  the  statute.  John  Bindon  then 
filed  his  bill  against  John  Scott  the  younger,  praying 
that  the  trusts  of  the  deed  of  February,  1807,  might  be 
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Pakt  T.  carried  into  ezecntion  and  the  plaintiff  declared  entitled 
cH^^ii.  ^  ^^  possession,  and  that  the  reconveyance  of  the 
mortgage  might  be  declared,  to  have  been  obtained  by 
Bindon  Scott,  as  a  trustee  on  behalf  of  the  seyeral 
persons  claiming  any  estate  in  the  land  or  in  the  equity 
of  redemption  under  the  deed  of  February,  1807,  or  that 
the  defendants  might  be  compelled  in  any  ejectment  to 
be  brought  by  the  plaintiff  to  admit  that  John  Scott  the 
elder  was  seised  in  fee  simple  at  the  time  of  the 
execution  of  that  deed.  Brady,  L.C.,  thought  it  would 
have  been  competent  for  the  plaintiff  in  ejectment  to 
have  shown  the  character  of  the  possession  obtained  by 
the  defendants,  but  taking  the  decision  of  the  Queen's 
Bench  on  that  point  as  it  stood,  he  considered  it  no 
answer  to  the  plaintiff's  claim  in  a  Court  of  Equity,  and 
being  of  opinion  that  the  first  settlement  prevailed,  he 
was  prepared  to  make  a  decree  at  once  in  favour  of  the 
plaintiff;  but  on  the  application  of  the  defendants,  who 
wished,  it  seems,  to  have  the  question  of  consideration 
for  the  settlement  submitted  to  a  jury,  he  left  the 
plaintiff  to  try  the  question  at  law  on  the  terms  of  the 
defendant  admitting  that,  at  the  time  of  the  execution 
of  the  first  settlement,  John  Scott  the  elder  had  the 
legal  estate  in  fee  simple.  On  that  assumption  it  was 
of  course  clear  that  in  any  event  the  second  settlement 
operated  to  pass  the  life  estate  of  Bindon,  and  conse* 
quently  that  the  possession  of  William  was  in  every 
view  of  the  case  in  accordance  with  his  title  until  the 
death  of  Bindon  in  1837,  and  until  that  time  was  not  in 
any  sense  wrongful  or  adverse  to  anybody.  It  having 
been  ultimately  decided  at  law  that  the  first  settlement 
was  made  for  good  consideration,  the  plaintiff  got  his 
decree,  cmd  this  decision  was  affirmed  on  appeal  in  the 
House  of  Lords. 

But  for  the  decision  of  the  Court  of  Queen's  Bench  in 
the  first  ejectment  that  the  legal  title  of  John  Bindon 
was  extinguished,  this  case  could  be  easily  distinguished 
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from  that  of  a  mere  trespasser  obtaining  possession  of  PabtY^ 
land  of  which  the  limitations  are  equitable ;  for,  apart  ^^^^"^ 
from  the  questions  that  arose  on  the  statute^  any  of  the 
parties  claiming  under  either  of  the  settlements  of  John 
Scott  the  elder  had  a  right  to  file  a  bill  in  equity 
against  the  person  in  whom  the  legal  estate  was  yested 
and  the  persons  claiming  under  the  other  settlement  to 
determine  their  rights ;  thus  the  case  was  always  within 
the  jurisdiction  of  a  Court  of  Equity.  Moreover,  as 
Lord  St.  Leonards  pointed  out,  until  the  death  of  Bindon 
in  1837,  as  the  property  was  held  according  to  the 
equitable  rights,  the  possession  of  William  was  the 
possession  of  the  trustee,  and  the  Court  was  in  feust 
asked  to  put  the  plaintiff  in  a  worse  position  than  he 
would  otherwise  have  been  in,  because  his  father  had  got 
in  the  legal  estate,  or  to  decide  against  the  plaintiff 
because  he  had  too  much  estate,  not  because  he  had  too 
little. 

Li  this  view  of  the  case,  John  Bindon  would  have 
succeeded  at  law,  and  the  case  would  have  had  no 
reference  to  the  point  now  under  discussion.  But 
neither  the  Court  below  nor  the  House  of  Lords  con- 
sidered itself  called  upon  to  reverse  the  decision  of  the 
Queen's  Bench,  and  the  judgments  in  both  Courts 
treated  it  as  standing.  This  being  so,  the  case  appears 
almost  the;same  as  if  John  Scott  the  younger  had  acquired 
a  title  by  the  statute  as  a  perfect  stranger,  for  Bindon 
Scott,  when  he  took  the  conveyance  of  the  legal  estate, 
necessarily  took  it  as  a  trustee  for  the  persons  beneficially 
entitled  who  claimed  through  John  Scott  the  father, 
whoever  these  might  be;  that  is,  according  to  the 
decision,  as  trustee  for  the  persons  claiming  under  the 
first  settlement,  who  obtained  relief  and  were  decreed 
possession  by  the  Court  of  Equity,  although  it  was 
.  admitted  for  the  purpose  of  the  decision  that  the  title  of 
their  trustee  was  extinguished  at  law.  It  is  true  that 
the  persons  claiming  undqr  either  settlement  had  always 
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Pabt  v.  a  remedy  in  equity  to  have  their  rights  determined  as 
'^"•^^^'  against  the  persons  claiming  under  the  other  settlement, 
but  their  equity  was  not  against  the  persons  claiming 
under  the  other  settlement  alone^  but  to  file  a  bill 
against  the  trustee  and  those  persons  for  a  declaration  of 
rights  and  consequential  relief.  Therefore^  when  the 
legal  right  of  Bindon  as  trustee  was  extinguished^  the 
persons  claiming  under  the  first  settlement  had,  it  seems, 
no  equity  against  John  Scott  the  younger  alone,  unless 
his  title  at  law^  which  was  acquired  by  the  statute  by  the 
extinction  of  the  legal  title  of  Bindon,  was  subject  to  the 
same  equities  as  the  legal  title  of  Bindon  had  been. 

Some  passages  in  the  judgments  in  the  House  of 
Lords  show  that  this  was  in  the  minds  of  the  learned 
lords  in  deciding  the  case.  Lord  Cranworth,  L.C., 
says  (1): — ""With  regard  to  the  suggestion  that  this 
outstanding  legal  fee  acquired  by  disseisin  is  to  defeat 
the  rights  of  the  parties,  I  do  not  concur  in  the  obser- 
yations  which  have  been  made.  It  is  admitted  that  if 
the  party  who,  by  virtue  of  the  Statute  of  Limitations, 
claimed  to  get  the  legal  fee,  had  got  it  by  conveytmce 
with  notice  that  the  party  from  whom  the  conveyance 
proceeded  was  a  trustee,  he  could  not  have  taken  it 
except  upon  the  trusts  upon  which  the  party  from  whom 
he  took  it  held."  Lord  St.  Leonards  also,  after  expressing 
his  opinion  that  the  judgment  at  law  was  erroneous, 
says  (2)  : — "However,  it  was  decided  otherwise,  and  this 
House  is  not  called  on  to  reverse  the  decision.  Then,  as 
regards  the  equity,  I  can  have  no  doubt  in  recom- 
mending your  Lordships  to  hold  as  a  point  of  law  not  to 
be  disputed  that  that  legal  estate  became  a  trust  for  all 
these  persons,  and  that,  although  at  law  William  Scott 
might  himself,  as  against  the  children  of  Bindon  Scott, 
'  set  up  his  possession,  it  was    in   reality  no   adverse 

possession."    These  passages  amount,  if  not  to  a  decision. 


s 


1)  4  H.  L.  p.  1082. 
V)  4  H.  U  p.  1086. 
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at  least  to  a  strong  intimation  of  opinion  that  a  disseisor  Pabt  v. 
who  has  acquired  as  against  a  trustee  a  title  to  land  by  ^"'  ^^"^ 
the  operation  of  the  statute  with  notice  of  the  equities 
to  which  the  land  was  subject  in  the  hands  of  the 
disseisee  can  only  hold  it  subject  to  the  same  equities ; 
and  looking  at  the  terms  on  which  the  second  eject- 
ment in  the  case  referred  to  was  directed  to  be  tried 
and  which  were  approved  by  the  House  of  Lords,  that 
case  seems  authoritatively  to  suggest  a  method  by  which 
the  Courts  may  prevent  the  rights  of  substantial  owners 
being  prejudiced  by  the  extinction,  through  the  opera- 
tion of  the  statute,  of  the  legal  title  of  a  trustee,  which, 
if  in  existence,  would  have  effectually  protected  such 
rights. 

When  the  Court  is  during  the  pendency  of  an  action  Land  in    * 
in  possession  of  property  by  a  receiver,  that  possession  Jf^  k*-*^^ 
enures  for  the  benefit  of  the  party  to  the  action  ultim-  oeiver. 
ately  declared  to    be    entitled,  so    that  during    such 
possession  time  will  run  against  any  person  who  is  a 
stranger  to  the  suit,  though  it  cannot  run  in  favour  of 
such  person  (1). 

In  Penney  v.  Todd  (2)  a  mortgagee  obtained  the 
appointment  of  a  receiver  over  the  mortgaged  property, 
and  the  mortgagee's  solicitor,  in  a  letter  to  an  annuitant 
whose  annuity  was  charged  on  the  property,  stated  that 
the  balance  of  the  rents  would  be  paid  to  the  annuitant. 
Malins,  V.-C,  held  that  this  letter  put  the  annuitant  in 
the  same  position  as  if  the  receiver  had  been  appointed 
on  his  application,  and  so  prevented  the  statute  from 
running  against  his  claim. 

In  Smith  v.  OQrady  (3)  an  action  was  brought  in  Right  of 
1865  by  the  executor  of  an  executor  for  an  adminis-  M^s^^unt 

(1)  Wriaxm  v.  Vize,  3  Dm.  &  War.  104,  123;  Earrimm  v. 
Duignatif  2  Dni.  &  War.  295 ;  fftmt  v.  Rateman^  10  Ir.  Eq.  R.  360, 
378 ;  Groom  v.  Blake,  8  Ir.  C.  L.  B.  428 ;  Re  Butler's  Eskitej  13  Ir. 
Ch.  B.  453. 

(2)  26  W.  B.  602. 

(3)  L.  B.  3  P.  0.  311. 
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PAEt  v*.  tration  of  the  real  and  personal  estate  of  the  original 
,  '  testator.  The  original  testator  died  in  1832,  bequeathing 
the  residue  of  his  estate  to  his  grtmdchildren^  who  were 
then  minors,  and  appointing  A.  one  of  his  executors,  and 
naming  him  guardian.  A.  took  possession  both  of  the 
real  and  personal  estate  of  the  testator  and  receiyed 
the  rents  and  profits  imtil  1840,  when  a  guardian  of  the 
infant  grandchildren  was  appointed,  and  went  into 
possession  of  the  real  estate.  In  1841  the  accounts  of  A. 
in  relation  to  the  testator's  estate  were  closed,  but  not 
settled.  A.  died  in  1850 — ^the  plaintiff  was  his  executor. 
The  Privy  Council  held,  reversing  the  decision  of  the 
Vice-Chancellor  of  the  Court  of  Chancery  in  Jamaica, 
that,  notwithstanding  the  delay,  the  plaintiff  was  entitled 
to  an  account  of  the  receipts  of  rents  and  profits  of  the 
real  as  well  as  of  the  personal  estate  by  A.,  and  to 
an  account  whether  any  sum  was  due  to  the  plaintiff  as 
executor  of  A.  in  respect  thereof.  The  decision  seems  to 
amotmt  to  this,  that,  where  a  trustee  who  is  the  receiving 
party  comes  and  asks  for  an  account,  mere  lapse  of  time 
will  not  deprive  him  of  his  right  to  have  his  rights  and 
liabilities  as  an  accounting  party  ascertained. 


(    427    ) 


CHAPTEB  XIX. 

EXPBESS      TBUST8      AFFECTING     REAL     PROPERTY     (25tH 
SECTION  OF  3  &  4  WM.  IV.  C.  27  AND  IOtH  SECTION 

OF  37  &  38  VICT.  c.  57). 

The  24th  section  of  3  &  4  Wm.  IV.  c.  27  having  created  paet  v. 
a  bar  by  lapse  of  time  to  the  recovery  of  equitable  in-  ^°'°^ 
terests  in  land  or  rent,  the  25th  section  provides  an  EflTectof 

.  25th  160- 

exception  in  favour  of  those  claiming  under  express  tionof 
trusts,  and  renders  lapse  of  time  unimportant  in  all  L^^ry 
cases  within  the  section,  that  is,  between  the  cestui  que  c  27. 
trust  and  the  trustee,  until  the  trust  is  disturbed;   a 
disturbance  can  only  be  affected  by  such  a  denial  of  the 
trust  as  takes  place  when  the  trustee  sells  to  a  third 
party  for  valuable  consideration  the  property  so  held  by 
him  in  trust  (1).     The  possession  of  the  trustee  is  in  Express 
effect  deemed  to  be  the  possession  of  the  cestui  que  trust  trusts. 
until  the  trustee  disclaims  the  trust  by  alienation  to  a 
purchaser ;  that  is  an  act  sufiScient  to  put  the  cestui  qtie 
trust  on  his  guard,  and  he  is  bound  to  bring  his  action 
within  twelve  years  (2).    So  long  as  a  trustee  receives 
the  rents  of  an  estate,  time  will  not  run  against  the  cestui 
que  trust,  even  though  the  trustee  account  for  the  rents 
to  a  person  not  entitled  (3). 

The  25th  section  follows  the  wording  of  the  24th,  on  Trusts  to 
which  it  seems  to  be  engrafted  as  an  exception  applying  ^^^j  ^nt 


s 


raise 
mone; 
of  land. 


1)  Law  V.  Bagtodly  4  Dm.  &  War.  398,  406. 

(2)  Per  Pennefather,  B. ;  Hunt  v.  Bateman,  10  Ir.  Eq.  R.  380. 

(3)  Lister  v.  PicJtford,  34  L.  J.  Ch.  582 ;  and  see  ChrUfs  Hospital 
V.  Orainger,  1  Mc  &  G.  460. 
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PabtY.  only  to  claims  to  the  same  snbject-matter  as  therein 
^•"^'  referred  to,  viz.  land  or  rent  (i.e.  rent-charge).  No 
similar  exception  was  made  in  direct  terms  for  express 
trusts  in  those  cases  where  the  cestuis  que  trustent  claimed 
not  estates  in  land  or  rent^  but  charges  on  them  which 
would  come  within  the  provisions  of  the  40th  and  42nd 
sections  of  3  &  4  Wm.  IV.  c.  27.  But  after  some  diffe- 
rences of  opinion  (1)  it  was  finally  settled  that  a  similar 
exception  existed  in  these  cases,  and  that  time  would  not 
run  tmder  the  40th  and  42nd  sections  of  3  &  4  Wm.  IV. 
c.  27  where  the  money  claimed  was  secured  by  an  express 
trust  (2). 
37&38  Now,  however,  the  law  is  altered  by  the  Eeal  Pro- 

«.'io/  '  perty  Limitation  Act,  1874  (3),  s.  10  of  which  provides 
that  the  time  for  recovering  a  sum  of  money  charged  on 
land  or  for  recovering  arrears  of  interest  is  not  to  be 
enlarged  by  an  express  trust  to  secure  the  same.  The 
section  is  as  follows : — 

"  No  action,  suit  or  other  proceeding  shall  be  brought 
to  recover  any  sum  of  money  or  legacy  charged  upon 
or  payable  out  of  any  land  or  rent  at  law  or  in  equity 
and  secured  by  an  express  trust  or  to  recover  any 
arrears  of  rent  or  of  interest  in  respect  of  any  sum  of 
money  or  legacy  so  charged  or  payable  and  so  secured,  or 
any  damages  in  respect  of  such  arrears,  except  within 
the  time  within  which  the  same  would  be  recoverable  if 
there  were  not  any  such  trust." 

(1)  Knox  y.  Kdly,  6  Jr.  Eq.  R.  279 ;  Bume  v.  Bobinsan,  1  Dm.  & 
Walsh,  688. 

(2)  Burrowes  v.  Oore,  6  H.  L.  907,  961 ;  Sunt  v.  Bateman^  10 
Jr.  Eq.  B.  360;  DiUon  v.  Oruise,  3  Jr.  Eq.  R.  70;  Young  v.  Water- 
parky  13  Sim.  204,  affirmed  on  appeal,  15  L.  J.  Ch.  63 ;  Dundas  v. 
Blake,  11  Jr.  Eq.  R.  138;  Blair  v.  Nugent,  3  Jo.  &  Lat.  668,  668; 
Ward  Y,  Arch,  12  Sim.  472;  Oough  y.  Bult,U  Sim.  S2S;  Wataony. 
Saul,  1  Giff.  188;  Cox  v.  Dolman,  2  De  G.  M.  &  G.  592;  Shaw  y. 
Johnson,  1  Drew  &  Sm.  412 ;  Snow  v.  Booth,  8  De  G.  M.  &  G.  69; 
JEarl  of  Mansfield  v.  Ogle,  24  L.  J.  Ch.  700;  Leuns  v.  Duncamhe, 
29  Beav.  175 ;  Be  Wyse,  4  Ir.  Cb.  R.  297 ;  Blower  v.  Blower,  5  Jur. 
N.  8.  33 ;  Lavdon  v.  Ford,  L.  R.  2  Eq.  97 ;  Mutlow  y.  Bigg,  L.  R. 
18  Eq.  246. 

(3)  37  &  38  Vict,  c  57. 
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The  effect  of  this  section  is  that  a  trust  does  not  now    Pabt  v. 
keep  aliye  the  principal  of  a  debt  charged  on  land  longer      .._  * 
than  a  mere  charge^  that  is^  for  a  longer  time  than  twelve 
years  (1),  and  that  the  arrears  in  such  a  case  can  only  be 
recovered  for  six  years. 

Where  real  estate  was  conveyed  to  trustees  upon  trust 
to  pay  an  annuity  to  A.  and  his  heirs,  and  more  than 
twelve  years  elapsed  without  any  payment  in  respect  of 
such  annuity  being  made,  it  was  held  by  Kay,  J.,  that 
the  annuity  being  a  "rent"  within  the  interpretation 
clause  of  3  &  4  Wm.  IV.  c.  27  and  being  secured  by  an 
express  trust  was  not  extinguished,  but  that  the  effect  of 
sect.  10  of  37  &  38  Vict.  c.  57  was  to  prevent  any  arrears 
of  the  annuity  being  recovered,  because  for  the  purpose 
of  the  recovery  of  arrears  the  claim  was  to  be  treated  as 
if  there  had  been  no  trust,  and  if  there  had  been  no  trust, 
no  arrears  would  have  been  recoverable  (2).  It  would 
seem  a  more  reasonable  construction  of  the  section  to  say 
that,  where  the  annuity  is  not  extinguished,  the  right  to 
recover  arrears  is  limited  to  six  years,  the  time  prescribed 
in  the  case  of  arre8u*s  not  secured  by  a  trust.  According 
to  the  rule  laid  down  in  Hughes  v.  Coles,  the  right  to  the 
rent  or  annuity  bs  an  inheritance  is  not  barred ;  but  no 
distress  or  action  can  be  brought  to  recover  any  payment 
in  respect  of  it,  as  no  such  proceeding  can  be  taken  till 
some  instalment  is  in  arrear.  The  construction  placed 
by  Kay,  J.,  on  the  10th  section  of  37  &  38  Vict.  c.  57 
has  been  disapproved  in  Ireland  by  Porter,  M.R,  in  the 
case  of  Dower  v.  Dower  (3),  but  in  that  case  the  question 
of  a  trust  did  not  directly  arise. 

The  10th  section  of  37  &  38  Vict.  c.  57  only  applies  to 
proceedings  to  recover  money  as  against  the  land  charged 
to  secure  it,  and  does  not  protect  a  trustee  from  his 

(1)  In  re  Stephens,  Warhurton  v.  Stephens,  43  Ch.  D.  at  p.  43. 
In  re  Nugenfs  Trusts,  19  L.  B.  Ir.  140. 

(2)  Hughes  v.  Coles,  27  Ch.  D.  231.  See  In  re  Nugenfs  Trusts,  19 
L.  B.  Ir.  140. 

(3)  16  L.  B.  Ir.  264.    See  In  re  Nugenfs  Trusts,  19  L.  B.  Ir.  140. 
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Pabt  y.    personal  liability  to  his  cestui  que  trust  (1).    With  regard 

^^"^    to  this  personal  liability  of  a  trustee  the  general  rule 

of  equity  is  expressly  enacted  by  the  Judicature  Act, 

1873  (2)y  sect.  25,  subject.  2  of  which  is  as  follows : — 

Jndioatnre       ^^  No  claim  of  a  cestui  que  trust  against  his  trustee  for 

».25,8ub4.  ^^y  property  held  on  an  express  trust  or  in  respect  of 

^  any  breach  of  such  trust  shall  be  held  to  be*  barred  by 

any  Statute  of  Limitations." 

The  Judicature  Act,  1873,  was  passed  in  the  year 
before  the  Beal  Property  Limitation  Act,  1874,  but  came 
into  operation  on  the  1st  November,  1875,  while  the 
Beal  Property  Limitation  Act,  1874,  did  not  come  into 
operation  till  the  1st  January,  1879.  The  Supreme 
Court  of  Judicature  Act  (Ireland),  1877  (3),  was  passed 
three  years  after  the  Beal  Property  Limitation .  Act, 
1874,  but  came  into  operation  before,  viz.  on  the  1st 
January,  1878.  Section  28,  subsect.  2  of  the  Irish  Act 
contains  the  same  provisions  as  sect.  25,  subsect.  2  of 
the  English  Act,  but  contains  in  addition  the  following 
words: — 

**  This  provision,  however,  is  not  to  affect  the  enact- 
ments oontained  in  the  tenth  section  of  the  Beal  Property 
Limitation  Act,  1874,  when  the  same  shall  come  into 
effect "  (*.6. 1st  January,  1879). 
Tnutee  Some  protection  is  given  to  trustees  who  have  not 

a.  s!  '  hoQiiL  giiilty  of  fraud  or  have  not  themselves  appropriated 
trust  property  by  the  8th  section  of  the  Trustee  Act, 
1888^.(4),  the  provisions  of  which  are  as  follows : — 

(1)  ''In  any  action  or  other  proceeding  against  a 
trustee  or  any  person  claiming  through  him,  except  where 
the  claim  is  founded  upon  any  fraud  or  fraudulent  breach 
of  trust  to  which  the  trustee  was  party  or  privy,  or  is  to 
recover  trust  property  or  the  proceeds  thereof  still  re* 

(1)  In  re  Blackford.    Blachford  v.  Wordey^  27  Ch.  D.  676.    See 
Fearrmde  v.  Flinty  22  Ch.  D.  579. 
;2)  36  &  87  Vict  c.  66. 

3)  40  &  41  Vict.  c.  57. 

4)  51  &  52  Vict.  c.  59. 
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tained  by  the   trustee^  or  previously  received  by  the    PabbY. 
trustee  and  converted  to  his  use,  the  following  provisions      . 
shall  apply : — 

(a)  "  All  rights  and  privileges  conferred  by  any  Statute 
of  Limitations  shall  be  enjoyed  in  the  like  manner 
and  to  the  like  extent  as  they  would  have  been 
enjoyed  in  such  action  or  other  proceeding,  if 
the  trustee  or  person  claiming  through  him  had 
not  been  a  trustee  or  person  claiming  through 
him. 

(5)  "  If  the  action  or  other  proceeding  is  brought  to 
recover  money  or  .other  property,  and  is  one  to 
which  no  existing  Statute  of  Limitations  applies, 
the  trustee  or  person  claiming  through  him  shall 
be  entitled  to  the  benefit  of  and  be  at  liberty  to 
plead  the  lapse  of  time  as  a  bar  to  such  action  or 
other  proceeding  in  the  like  manner  and  to  the 
like  extent  as  if  the  claim  had  been  against  him 
in  an  action  of  debt  for  money  had  and  received, 
but  so  nevertheless  that  the  statute  shall  run 
against  a  married  woman  entitled  in  possession 
for  her  separate  use,  whether  with  or  without  a 
restraint  upon  anticipation,  but  shall  not  begin  to 
run  against  any  beneficiary  unless  and  until  the 
interest  of  such  beneficiary  shall  be  an  interest  in 
possession. 

(2)  *^  No  beneficiary,  as  against  whom  there  would  be  a 
good  defence  by  virtue  of  this  section,  shall  derive  any 
greater  or  other  benefit  from  a  judgment  or  order  obtained 
by  another  beneficiary  than  he  could  have  obtained  if  he 
had  brought  such  action  or  other  proceeding  and  this 
section  had  been  pleaded. 

(3)  ^^  This  section  shall  apply  only  to  actions  or  other 
proceedings  commenced  after  the  first  day  of  January 
1890,  and  shall  not  deprive  any  executor  or  administrator 


*32  STATUTES  OF  LIMITATIONS. 

Pabt  y.    of  any  right  or  defence  to  which  he  is  entitled  under  any 
^"•"^    existing  Statute  of  Limitations." 

What  are  The  25th  section  of  3  &  4  Wm.  IV.  c.  27  is  confined 
trosto.  to  cases  of  express  trusts^  that  is^  to  cases  where  real 
property  is  vested  in  trustees  on  trust,  either  declared  in 
express  terms  by  the  deed,  will,  or  other  written  instm- 
menty  or  else  stated  in  such  language  that  by  the  rules 
of  construction  put  on  that  language  by  Courts  of  Equity, 
the  legal  estate  is  vested  in  the  trustees,  and  the  benefi- 
cial estate  or  possession  in  another  (1).  But  where  a 
person  has  been  in  possession,  not  being  a  trustee  under 
a  written  instrument,  but  still  being  in  such  circum- 
stances that  he  would  be  held  a  trustee  in  equity,  the 
25th  section  of  3  &  4  Wm.  IV.  c.  27  does  not  apply ;  and 
if  the  possession  of  such  a  constructive  trustee  has  con- 
tinued for  more  than  twelve  years,  he  may  set  up  the 
statute  against  the  person  who,  but  for  the  lapse  of  time, 
would  be  the  right  owner  (2).  Where,  therefore,  a  person 
having  a  limited  interest  in  renewable  leaseholds  takes 
the  renewal  in  his  own  name  in  such  circumstances  that 
in  equity  he  would  be  held  a  trustee  subject  to  his  own 
interest  for  the  other  persons  beneficially  entitled,  the 
25th  section  of  3  &  4  Wm.  IV.  c.  27  has  no  application 
to  take  the  case  out  of  the  operation  of  the  statute,  and 
an  action  to  recover  the  property  must  be  brought  within 
the  time  limited  by  the  24th  section  (3).  Where  a 
trustee  in  whom  an  estate  was  vested  on  express  trusts 
died,  and  his  sister,  on  whom  the  trust  estate  did  not 
descend,  entered  into  possession  and  assumed  to  act  as 
trustee,  she  was  held  to  have  put  herself  in  the  position 
of  an  express  trustee.    If  she  had  by  writing  declared 

(1)  Hunt  V.  Batemany  10  Ir.  Eq.  B.  360 ;  Drummond  v.  Sant^ 
L.  B.  6  Q.  B.  763;  Dawhins  v.  Lord  Penrhyn,  4  App.  Cas.  61; 
Cunningham  v.  Foot^  3  App.  Gas.  974.  In  re  Nvgen^M  Trusts,  19 
L.  B.  It.  140. 

(2)  Fetre  v.  Petre,  1  Drew.  871,  393 ;  and  see  Simderson  v.  Atkins^ 
28  L.  J.  Gh.  913 ;  Sands  to  Tfumpscm,  22  Gh.  D.  614.  In  rt  Dans's 
Estate,  6  Ir.  B.  Eq.  498. 

(3)  Fetre  v.  Fetre,  vhi  supra.    In  re  Dane^s  Estate,  ubi  supra. 
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herself  to  be  a  trustee,  the  trust  in  her  could  not  have  Past  V. 
been  otherwise  than  express ;  and  her  conduct  was  equiva-  ^"'"^ 
lent  to  her  written  declaration  (1). 

In  the  Irish  case  of  Smith  y.  Smith  (2),  a  testator  who 
died  in  1803  appointed  his  brother  E.  and  his  son  W. 
trustees  of  his  will,  and  directed  them  to  let  his  freehold 
lands  for  such  term  as  they  should  think  advisable,  and 
that  W.  should  receive  the  rent  upon  cerrtain  trusts  for 
the  benefit  of  himself  and  other  children  of  the  testator. 
W.  executed  the  trusts  till  his  death  in  1818,  when  the 
whole  of  the  rent  was  received  by  his  eldest  son  H.  for 
his  own  benefit,  and  on  the  death  of  H.  by  his  eldest  son, 
the  defendant.  In  1875  one  of  the  eestuis  gue  trustent 
under  the  testator's  will  filed  a  bill  for  an  account.  It 
was  held  that  evidence  of  family  reputation  was  admis- 
sible to  prove  that  W.  survived  E.,  and  that,  assuming 
the  legal  estate  to  have  been  vested  in  both  W.  and  E., 
the  plaintiflf  was  entitled  to  an  account  by  virtue  of 
secft.  25,  as  the  trust  was  an  express  trust,  and  both  H. 
and  the  defendant  were  express  trustees,  but  that  the 
account  owing  to  the  great  delay  should  not  go  further 
back  than  the  filing  of  the  bill. 

The  result  of  the  10th  section  of  37  &  38  Vict  c.  57, 
as  we  have  just  seen,  is  that  a  trust  impressed  on  land 
for  the  payment  of  money  does  not  keep  the  debt  alive 
as  against  the  land  any  longer  than  if  it  were  a  charge* 
But  where  an  annuity  was  charged  on  land  on  an  express 
trust  but  no  payment  had  been  made  in  respect  of  the 
annuity  for  more  than  twelve  years,  Kay,  J.,  held  that 
sect.  10  of  37  &  38  Vict,  a  57,  although  operating  to 
prevent  the  recovery  of  arrears,  did  not  extinguish  the 
annuity  itself,  and  that  the  land  remained  charged  with 
it  (3).     Therefore,  in  cases  where  periodical  payments 

(1)  Life  Association  of  Scotland  y.  Sidddl,  3  De  G.  F.  &  J.  58; 
7  Jur.  N.  S.  785. 

(2)  Smith  V.  Smith,  1  L.  R.  Ir.  206. 

(3;  Eu^hes  V.  Coles,  27  Ch.  D.  231.    See  ante,  p.  429. 

2  F 


434  STATUTES  OF  LIMITATIONS. 

Pabt  y.    are  charged  upon  land  and  secured  by  an  express  trust, 

J the  statute  only  runs*as  against  each  payment  from  the 

time  when  it  falls  due,  and,  although  no  payment  be 
made  for  more  than  twelve  years,  yet  this  will  not  affect 
the  right  to  recover  future  payments  out  of  the  land. 
The  question  therefore  is  still  of  importance  whether 
an  express  trust  has  been  impressed  on  land  or  only  a 
charge  created.  It  may,  it  seems,  be  now  treated  as 
settled  that  a  devise  to  a  person  beneficially  subject  to 
an  annuity  or  other  series  of  periodical  payments  does 
not  create  an  express  trust  so  as  to  except  the  case  from 
the  operation  of  the  statute  (1) ;  and  if  land  be  conveyed 
to  a  person  beneficially  subject  to  such  a  charge  which 
the  grantee  covenants  with  the  grantor  to  pay,  the  same 
principle  applies  (2) ;  in  such  cases  the  charge  merely 
imposes  on  the  devisee  or  donee  of  the  land  an  obligation 
in  favour  of  the  persons  entitled  to  the  charge,  but  it 
does  not  invest  such  devisee  or  donee  with  a  fiduciary 
character  (3). 

If^  however,  a  testator  charges  his  lands  with  sums  of 
money,  and  subject  thereto  devises  to  a  person,  not  for 
his  own  benefit,  but  upon  trusts,  then  it  would  seem  clear 
that  an  express  trust  is  created  in  favour  of  the  persons 
entitled  to  the  charge.  Thus,  where  land  was  devised  to 
trustees,  subject  to  a  charge  of  annuities  in  trust  to  convey 
in  strict  settlement  (4),  it  was  held  that  the  25th  section 
of  3  &  4  Wm.  IV.  c.  27  excepted  the  claim  from  the 
operation  of  the  statute,  one  of  the  purposes  to  which  the 
land  was  applied  being  the  satisfaction  of  the  charge ; 
and  in  such  a  case,  even  since  37  &  38  Vict.  c.  57,  such 

(1)  See  Francis  v.  Orover,  5  Hare,  39;  Hunt  v.  BcUeman^  10 
It.  Eq.  B.  360;  Jctcmiet  v.  Jacguct,  27  Beav.  332;  Dickenson  v. 
Teasdale^  on  appeal,  1  JDe  G.  J.  &  Sm.  52. 

(2)  Harrisson  v.  Duignan,  2  Dm.  &  War.  295 ;  Hughes  v.  f  e%,  3 
Dru.  &  War.  482 ;  and  see  Massy  v.  O'Ddly  10  Jr.  Ch.  R.  22. 

(3)  See  Thomson  v.  Eastwood,  2  App.  Cas.  215;  Cunningham  v. 
Foot,  3  App.  Cas.  974. 

(4)  Commissioners  of  Charitable  Donations  v.  Wyhranti,  7  Ir.  Eq.  R. 
580;  2  Jo.  &  Lat.  182. 
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an  annuity  would  not,  it  seems,  be  extinguished*  by  non-  Pabt  v. 
payment  of  the  instalments  for  more  than  twelve  years  (1).  ^^"^' 
But  the  effect  of  the  10th  section  of  37  &  38  Vict.  c.  57  is 
to  bar,  at  the  end  of  twelve  years,  the  recovery  of  any 
sum  or  instalment  which  is  charged  on  land  on  an  express 
trust,  and  has  become  payable  (1),  or  at  least  to  prevent 
more  than  six  years'  arrears  being  recovered  (2). 

If  lands  be  conveyed  to  trustees  upon  express  trust  as  Restating 
to  a  partial  interest  therein  or  as  to  a  charge  on  the  ^^ ' 
property,  and  there  is  no  trust  declared  concerning  the 
residue,  such  trustees  hold  upon  an  express  trust  within 
the  meaning  of  the  25th  section  of  3  &  4  Wm.  IV.  c.  27, 
not  only  for  the  persons  entitled  to  the  charge  or  partial 
interest,  but  also  for  the  persons  entitled  to  the  residue 
by  virtue  of  the  resulting  trust.  Thus  where  a  testator 
devised  two  freehold  farms  to  S.  B.  for  a  term  of  ninety- 
nine  years,  in  trust  to  pay  two  annuities  to  his  daughters 
and  the  survivor  of  them,  and  a  third  annuity  to  J.  F.  for 
life,  and  in  case  both  the  daughter^  should  die  without 
leaving  issue  married,  or  attaining  twenty-one,  then  he 
devised  the  said  farms  to  S.  B.  for  ever,  he  paying  the 
annuity  to  J.  F. ;  it  was  held  that  there  was  after  the 
payment  of  the  annuities  a  resulting  trust  of  the  surplus 
interest  in  the  term  in  favour  of  the  heir,  and  that  this 
was  an  express  trust  within  the  25th  section,  as  the  trust 
arose  on  the  face  of  the  instrument  (3). 

Where  land  was  conveyed  to  trustees  on  trust  for  a  Void  grant 
charity  by  a  grant  which  was  void  under  the  Mortmain  able  truaVs. 
Act  (4),  it  was  held  that  there  was  no  trust  in  favour  of 
the  representatives  of  the  settlor,  and,  as  the  trustees  had 
for  more  than  twelve  years  had  possession,  and  had 
applied  the  income  according  to  the  trusts,  the  right 

(1)  Hughes  v.  Coles,  27  Ch.  D.  231.    In  re  Nugenfs  Trusts,  19 
L.  B.  Ir.  140. 
(2^  See  ante,  p.  429. 

(3)  Salter  v,  Cavanagh,  1  Dm.  &  Walsh,  668.     See  Patrick  v. 
Simpson,  24  Q.  B.  D.  128 ;  Nugent  v.  Nugent,  15  L.  B.  Jr.  321. 

(4)  9  Geo.  II.  c.  36,  s.  3.    See  now  51  &  52  Vict.  c.  42. 
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PabtV.    of  the    settlor's    representatives    was    barred    by    th& 


CH.  XIX. 


statute  (1). 

Mortgages.  Where  a  mortgagee  of  an  estate  made  his  will  and 
devised  all  his  mortgage  estates  to  trustees  upon  trust  on 
payment  of  the  moneys  due  on  the  mortgages  to  convey 
the  mortgaged  estates  to  the  person  who  should  be- 
entitled  to  the  equity  of  redemption,  and  after  making* 
his  will  he  purchased  the  equity  of  redemption  in  the 
mortgaged  property,  and  the  trustees  after  his  death 
entered  into  possession  of  the  mortgaged  property  and 
administered  it  as  part  of  the  testator's  estate,  it  was 
held  that  the  purchase  of  the  equity  of  redemption 
revoked  the  devise  by  the  will,  not  only  of  the  beneficial 
interest,  but  also  of  the  legal  estate  in  the  mortgaged 
property,  that  the  testator  died  intestate  as  to  such 
property,  that  the  trustees  were  not  trustees  of  such 
property  for  the  heir,  and  that  the  25th  section  of  3  &  4 
Wm.  IV.  c.  27  did  not  apply  (2). 

Where  property  is  mortgaged  and  all  the  mortgage 
debt  is  paid,  but  no  reconveyance  is  made,  and  the 
mortgagor  is  in  possession,  the  mortgagee  is  a  trustee 
of  the  legal  estate,  but  there  is  no  express  trust,  and 
neither  sect,  25  of  3  &  4  Wm.  IV.  c.  27,  nor  the  proviso 
to  sect.  7  of  that  statute  applies,  and  the  legal  estate  of 
the  mortgagee  in  the  property  will  be  barred  at  the 
expiration  of  thirteen  years  from  the  payment  of  the 
mortgage  debt,  the  mortgagor  in  such  a  case  being 
tenant  at  will  of  the  mortgagee  (3). 

Where  land  is  mortgaged  to  a  trustee  for  several 
persons  who  advance  the  mortgage  money,  and  the 
ordinary  power  of  sale  is  given  to  the  trustee,  with  a 
declaration  that  out  of  the  proceeds  he  is  to  pay  the 
principal  and  interest,  then,  although  when  the  money 
is  raised  and  is  in  the  trustee's  hands,  he  holds  it  as 


(1)  Churcher  v.  Martin,  42  Ch.  D.  312. 
(2;  Yardley  v.  Eolland,  L.  R.  20  Eq.  45 
(3;  Sands  to  Thompson,  22  Ch.  D.  614. 
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trnstee  for  the  persons  entitled,  yet  as  between  mort-    Part  v. 

gagor  and  mortgagee  it  is  a  charge  simply,  and  there  is      *J ' 

no  trust  for  the  payment  of  the  mortgage  debt  impressed 
on  the  land  (1).  When  a  mortgage  is  in  the  form  of  a 
trust  for  sale,  the  trust  not  being  enforceable  at  law,  the 
possession  of  the  mortgagee  under  such  a  mortgage  is 
not  the  possession  of  a  trustee,  and  the  mortgagor  will 
not  be  protected  by  sect.  25  of  3  &  4  Wm.  IV.  c.  27  (2). 

Where  a  vendor  has  a  lien  for  unpaid  purchase  money,  Vendor's 
there  is  no  express  trust  in  his  favour  within  the  25th    **^ 
section  of  3  &  4  Wm.  IV.  c.  27  (3). 

A  testamentary  guardian  is  always  treated  in  equity  a  guardian 
-as  a  trustee  who  cannot  avail  himself  of  the  limitations  "**'^^' 
contained  in  the  statute  21  Jac.  I.  c.  16  (4)  ;  and,  as  his 
appointment  appears  from  the  express  words  of  the  will, 
he  could  not,  it  seems,  take  advantage  of  the  statute 
3  &  4  Wm.  IV.  c.  27. 

If  a  receiver  be  put  into  possession  of  an  estate,  and  Receiver 
t>e  afterwards  by  deed  directed  to  apply  the  rents  and  ^**^^* 
profits  in  payment  of  certain  charges,  according  to  the 
trusts  of  another  deed,  to  which  he  is  not  a  party,  he  is 
in  as  a  receiver  clothed  with  an  express  trust  (5) ;  but  it 
would  seem  that  the  effect  of  sect.  10  of  37  &  38  Vict. 
<5.  57  is  to  prevent  the  trust  from  keeping  the  charges 
alive  any  longer  than  if  there  were  no  trust. 

Having  considered  what  are  express  trusts  within  the  Possesaion 
meaning  of  the  25th  section  of  3  &  4  Wm.  IV.  c.  27,  we  "^^^^ 
now  proceed  to  inquire  under  what  circumstances  such 
an  express  trust  will  prevent  the  operation  of  the  statute; 
in  other  words,  what  must  be  the  state  of  facts  with 
regard  to  the  possession  of  the  property  in  order  that 

Mason  v.  Broadbent,  33  Beav.  296. 

Locking  v.  Farker^  L.  R.  8  Ch.  30.  In  re  Alison.    Johnson  v. 
Mounsey,  11  Ch.  D.  284 ;  Chapman  v.  Corpe,  41  L.  T.  22. 

^3^  Toft  V.  Stephenson,  7  Hare,  1 ;  on  appeid,  1  De  G.  M.  &  G.  28. 
[4)  Mathew  v.  Brissy  14  Beav.  341. 

[6)  Knight  v.  Bowyer,  2  De  G.  &  J.  421.    See  Seagram  v.  Twk^ 
18  Ch.  D.  296. 
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Past  y.    the  peiBon  claiming  the  benefit  of  the  express  trust  maj 

'    be  able  to  take  advantage  of  the  exception  pioyided  in 

his  fayour. 

When  an  express  trust  with  regard  to  land  or  rent  has 
once  been  created,  lapse  of  time  may  affect  the  cestui  qua 
trust  in  two  ways : — ^First,  by  barring  the  right  of  the 
tmsteeSy  in  case  they  fail  to  obtain,  or  cease  to  continue 
in  possession  of  the  land  or  receipt  of  the  rent ;  secondly^ 
by  taking  away  the  right  of  the  cestui  que  trust  to  recover 
the  property  against  persons  claiming  through  the 
trustees.  The  first  point  has  been  discussed  in  the 
preceding  chapter  (1),  as  to  equitable  estates  in  land^ 
and  it  would  seem  that  simUar  reasoning  would  apply, 
subject  to  the  provisions  of  sect.  10  of  37  <&  38  Vict  c.  57, 
when  the  persons  beneficially  interested  are  entitled, 
not  to  estates  in  the  land,  but  to  charges  on  the 
inheritance  (2). 
Tnut  term  If  a  term  be  vested  in  trustees  upon  trust  to  raise 
charge'*'  *  ^01167  for  Other  persons,  it  is  clear  that,  so  long  as  the 
term  is  a  subsisting  term,  and  the  trustees  can  get  pos- 
session of  the  land  under  the  term,  the  right  of  the 
persons  entitled  ,to  the  money  will  be  kept  alive,  as 
they  have  an  express  trust  existing  in  their  favour, 
and  that  any  cestui  qvs  trust  has  a  right  to  call  upon 
the  trustees  to  execute  the  trusts  in  his  favour  in  respect 
as  well  of  the  principal  funds  as  of  all  arrears  of  in- 
terest, though  more  than  twelve  years  may  have  passed 
without  his  claim  being  enforced  (3) ;  and  therefore,  if 
the  term  at  its  creation  was  to  take  effect  in  remainder, 
and  twelve  years  have  not  elapsed  since  it  fell  into 
possession,  as  the  right  of  the  trustees  cannot  be  barred, 

1)  Ch.  XVIII. 

hS  See  Hughes  v.  Coles,  27  Ch.  D.  231. 

[3)  Toung  v.  Lord  Waterpark,  13  Sim.  204;  Cox  v.  Ddman,  2 
De  G.  M.  &  G.  592 ;  Shaw  v.  Johnson,  1  Drew.  &  Sm.  412 ;  Snow  v. 
Booth,  2  K.  &  J.  132;  on  appeal,  8  De  G.  M.  &  G.  69;  Earl  €f 
Mansfield  v.  Oole,  24  L.  J.  Ch.  700,  1  Jur.  N.  S.  414;  Lewis  v. 
Duncornbe,  29  Beav.  176 ;  Be  Wyse^  4  Jr.  Ch.  R.  297 ;  Lawton  v.  Ford^ 
L.  R.  2  Eq.  97. 
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the  right  of  the  cestuis  que  trustent  will  be  preserved,  even  Part  v 
though  the  occasion  for  executing  the  trusts  arose  more  ^•^"^' 
than  twelve  years  before,  and  the  estate  in  remainder 
might  then  have  been  sold  for  the  purpose  (1).  By 
the  last  clause  of  sect.  8,  subsect.  2  Q))  of  the  Trustee 
Act,  1888,  after  the  provision  allowing  a  trustee  in 
certain  events  to  plead  the  lapse  of  time  in  bar  to  an 
action,  it  is  enacted  that  ^'  the  statute  shall  not  begin  to 
run  against  any  beneficiary  unless  and  imtil  the  interest 
of  such  beneficiary  shall  be  an  interest  in  possession." 
If  the  owner  of  the  reversion  expectant  on  the  determi- 
nation of  the  term  allows  the  trusts  to  be  partially 
executed  by  paying  any  sum  on  account  of  the  charge, 
or  admits  the  existence  of  the  term,  it  would  seem  that 
within  twelve  years  of  such  payment  or  admission  the 
term  will  be  treated  as  a  subsisting  term  (2).  A  tes- 
tator devised  three  undivided  shares  of  land  subject  to 
a  trust  term  for  the  payment  of  the  testator's  debts  and 
legacies,  which  term  was  to  cease  on  the  trusts  being 
fulfilled ;  the  person  entitled  to  one  of  the  shares  con- 
veyed his  share  of  the  land  to  a  creditor  upon  trust  to 
pay  himself  his  debt,  and  the  creditor  took  no  steps  to 
enforce  the  security  for  more  than  twenty  years.  It  was 
held  that  the  term  did  not  prevent  the  operation  of  the 
statute  and  that  the  creditor  was  barred  (3). 

In  a  case  in  Ireland  (4),  A.  in  1812  granted  an  annuity 
for  lives  payable  out  of  lands  of  which  he  was  owner  in 
fee  in  possession,  and  demised  the  lands  for  a  term  of 
200  years  to  secure  the  annuity,  with  a  proviso  for  cesser 
of  the  term  upon  the  death  of  the  survivor  of  the  cestuis 
que  vient  and  payment  of  all  arrears.  In  1814  A.,  being 
still  in  possession  of  the  lands,  granted  another  annuity 
payable  out  of  the  same  lands  to  B.,  and  demised  the 

(1^  Snow  T.  Booth  and  Lewis  v.  DuncornbCf  uli  supra, 

[2)  See  Snow  v.  Booth  and  Lawton  v.  Ford^  uhi  supra. 

r3)  Humble  v.  Eurnble,  24  Beav.  536.    See  ante,  Part  HI.  Ch.  IV. 

[4}  In  re  Bermingham's  Estate^  5  Ir.  B.  Eq.  147. 
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PabtV.    lands  for  a  term  of  500  years  to  secure  the  annuity; 

^^"^  no  mention  was  made  of  the  deed  of  1812  in  the  deed 
of  1814.  In  1820  A.  became  insolvent,  and  assignees  of 
his  estate  were  appointed.  In  1822  the  grantees  of  the 
annuity  of  1812  filed  a  bill  in  the  Court  of  Chancery 
against  A.  and  his  assignees ;  B.  was  not  a  party  to  the 
suit,  and  never  intervened  in  any  way.  In  1828  a 
receiver  was  appointed  who  went  into  and  remained  in 
possession  of  the  greater  part  of  the  lands  charged  with 
the  annuities.  In  1868  the  arrears  due  under  the 
annuity  of  1812  were  finally  paid  out  of  the  proceeds  of 
the  sale  of  the  lands  charged,  and,  the  cestuis  qui  vient 
having  died  long  before,  the  annuity  of  1812  then  ceased. 
Up  to  that  time  no  payment  had  been  made  or  any 
acknowledgment  given  in  respect  of  the  annuity  of  1814, 
except  an  entry  in  the  schedule  filed  by  A.  in  his 
insolvency.  Shortly  after  the  cesser  of  the  annuity  of 
1812  the  persons  entitled  to  the  annuity  of  1814  laid 
claim  to  the  surplus  of  the  proceeds  of  the  sale  of  the 
land  charged.  O'Hagan,  L.C.,  and  Christian,  L.  J.,  held 
that  the  claim  w£ts  not  barred ;  that,  as  the  term  of  1812 
became  attached  in  possession  on  the  lands  by  the 
appointment  of  the  receiver  in  1828,  the  term  of  1814 
then  became  a  reversionary  term,  and  that  the  right  of 
those  entitled  imder  it  did  not  become  an  estate  in 
possession  till  1868,  when  the  prior  term  ceased.  The 
opinion  was  expressed  that  if  the  term  of  1812  had 
not  been  attached  in  possession,  the  mere  existence  of 
the  prior  term  would  not  have  saved  the  term  of  1814 
from  being  barred.  In  this  case  it  was  held  that  the 
5th  section  of3  &  4  Wm.  IV.  c.  27  saved  the  title  of  the 
termor  as  against  the  reversioner  from  the  operation  of 
the  2nd  section,  while  the  25th  section  saved  the  right 
of  the  annuitant  against  the  termor  from  the  operation  of 
the  24th. 

As  to  the  second  point,  the  effect  of  lapse  of  time  as 
between  the  cestui  que  trust  on  the  one  hand,  and  the 
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trustees  or  persons  claiming  through  them  on  the  other,    Pabt  v. 


OH.  XJX. 


is  regulated  by  the  24th  &  25th  sections  of  3  &  4  Wm.  IV. 
c  27  and  the  8th  section  of  the  Trustee  Act,  1888,  The  ^onvey- 
last-named  Act  does  not  apply  to  actions  where  the  claim  trustee 
is  founded  upon  any  fraud  or  fraudulent  breach  of  trust,  \^^^^  ^^ 
or  where  the  claim  is  to  recover  trust  property  or  the  trusts. 
proceeds  thereof,  still  retained  by  the  trustee  or  previously 
received  by  the  trustee,  and  converted  to  his  use.  Where 
the  claim  is  not  founded  on  fraud  or  on  a  fraudulent 
breach  of  trust,  or  is  to  recover  trust  property  which  the 
trustee  has  abandoned  or  parted  with,  but  the  proceeds  of 
which  he  has  not  received  and  converted  to  his  use,  the 
trustee  may  plead  lapse  of  time  as  a  bar  to  an  action 
against  him  (1),  but  subject  to  the  exception  that  time 
will  not  begin  to  run  against  the  beneficiary  until  his 
interest  becomes  an  interest  in  possession.  In  cases  not 
coming  within  sect.  8  of  the  Trustee  Act,  1888,  the  right 
of  the  cestui  qtte  trusty  as  against  the  trustees  themselves, 
-can  never  be  barred  by  effluxion  of  time,  nor  can  it  be 
barred  as  against  persons  claiming  through  the  trustees, 
except  where  there  has  been  a  conveyance  to  a  purchaser 
for  value.  Against  such  persons  the  cesim  que  trust  will, 
in  the  absence  of  such  conveyance,  in  cases  unaffected  by 
the  Trustee  Act,  1888,  retain,  in  spite  of  lapse  of  time, 
any  right  of  action  to  which,  in  the  circumstances  of  the 
case,  he  was  originally  entitled.  It  is  clear,  indeed,  that 
neither  the  24tii  nor  the  25th  section  of  3  &  4  Wm.  IV. 
c.  27  confers  any  right  of  action ;  these  sections  do  not 
enable  a  cestui  que  trust  to  maintain  an  action  for  the 
recovery  of  land  or  rent,  or  any  charge  on  land  in  any 
case  whatever  in  which,  apart  from  the  Act,  3  &  4  Wm.  IV. 
c.  27,  he  would  not  have  a  right  enforceable  on  the 
general  principles  of  equity;  and  circumstances  may 
deprive  him  of  such  right  independently  of  the  statute, 

* 

(1)  See  In  re  Bowden.  Andrew  v.  Cooper,  45  Ch.  D.  444.  In  re 
Swain,  Swain  v.  Bringeman  (1891),  3  Ch.  233.  In  re  Page.  Jone^ 
V.  Morgan  (1893)  1  Ch.  304. 
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Past  y.  even  in  tlie  case  of  an  express  trust.  Thus,  if  a  trustee^ 
^ '  having  the  legal  estate,  convey  trust  property  to  a  pur- 
chaser for  value  without  notice  of  the  trust,  the  cestui  que 
trust  has,  on  general  principles,  no  right  in  equity  against 
such  purchaser,  and  his  right  to  the  land  is  lost  imme- 
diately on  such  conveyance.  But  if  property  pass,  by  the 
death  of  a  trustee,  to  his  legal  representative  (1),  or  pass 
to  a  volunteer  on  conveyance,  the  right  of  the  cestvi  que 
trust  is  preserved,  and  time  will  not  run  against  that  right, 
so  that,  however  long  such  a  representative  or  volunteer 
hold  the  property  with  or  without  knowledge  of  the  trust, 
he  will,  except  in  cases  falling  under  the  Trustee  Act, 
1888,  be  liable,  at  any  time,  to  an  action  to  recover  the 
inheritance,  and  for  an  account  of  arrears  of  profits,  pro- 
vided there  be  no  acquiescence  or  laches  on  the  part  of 
the  cestui  que  trust. 

There  remains  the  case  in  which  the  trust  property  has 
been  conveyed  to  a  purchaser  for  value  with  notice  of 
the  trusts ;  in  this  case  the  cestui  que  trust  retains  the 
right  to  recover  the  property  or  charge  against  such 
purchaser,  or  any  one  claiming  through  him  as  a  volun- 
teer or  with  notice,  a  right,  however,  which  will  be 
barred  twelve  years  after  it  has  accrued.  The  cestud  que 
trust,  on  the  conveyance  for  value  being  made,  is  in  the 
position  of  any  equitable  owner  who  has  a  remedy  in 
equity,  but  with  no  express  trusts  in  his  favour;  the 
time  from  which  the  statute  begins  to  run  depends 
on  the  nature  of  the  equitable  limitations.  There  is, 
however,  this  important  difference  in  favour  of  the  cestui 
que  trust,  that,  while  he  cannot  be  barred  in  less  than 
twelve  years  from  the  date  of  the  conveyance,  yet, 
owing  to  the  nature  of  the  limitations,  the  statute 
may  begin  running  at  some  later  time,  and,  therefore, 
give  him  a  longer  period  (2).    It  would  seem  from  the 

(1)  Salter  v.  Cavanagh,  1  Bru.  &  Walsh,  668 ;  Patrick  v.  Simpaony 
24  Q.  B.  D.  128 

(2)  Thompson  v.  Simpson,  1  Dru.  &  War.  459,  489;  Magdalen 
College,  Oxford  v.  Att.-Qen,  6  H.  L.  189,  216;  and  see  Part  V. 
Ch.  XVIII.  and  LewiQ  on  Trusts,  9th  eii.  p.  998. 
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judgment  in  one  case,  that  the  conveyance  spoken  of  in    Pabt  y. 

the  25th  section  takes  place,  not  when  the  contract  for      1 

the  purchase  is  concluded  and  the  estate  transferred  in 
equity,  but  when  the  legal  conveyance  is  executed  (1). 

If  a  trustee  on  his  own  marriage  settles  the  trust  pro-  Settlement 
perty  for  the  benefit  of  himself  and  his  wife  and  the  trustee. 
issue  of  the  marriage,  it  has  been  held  that  this  is  a 
conveyance  for  value  within  the  meaning  of  the  25th 
section,  and  that  the  right  of  the  ceatui  que  trust  will, 
at  the  end  of  twelve  years  from  the  time  of  the  execu- 
tion of  the  settlement,  be  barred  as  against  all  persons 
interested  under  it,  even  as  against  one  who  claims  by 
devise  an  estate  which  the  trustee  by  the  settlement 
reserved  to  himself  (2).  This  last  position  it  was  unne- 
cessary to  consider  minutely  in  the  case  referred  to,  as 
the  decision  would  have  been  the  same  on  other  grounds, 
and  it  is  one  which  it  seems  hard  to  support,  for  by  the 
concluding  words  of  the  25th  section,  the  right  is  to  be 
taken  as  accruing  at  the  time  of  the  conveyance,  only 
as  against  a  purchaser  for  value  and  any  person  claiming 
through  him,  and  it  can  hardly  be  said  that  a  trustee 
who  by  a  marriage  settlement  reserves  an  estate  in  the 
trust  property  to  himself  is  a  purchaser  of  such  estate 
for  valuable  consideration,  or  a  person  claiming  through 
such  a  purchaser. 

In  a  case  which  arose  in  Ireland,  in  which  the  cestuis 
que  trustent  filed  a  bill  for  an  account  of  the  rents  of  the 
trust  property,  the  defendant,  in  order  to  prove  a  convey- 
ance for  value  within  the  meaning  of  the  25th  section, 
offered  as  evidence  the  memorial  of  a  lost  deed  dated  in 
1831,  the  parties  to  which  were  H.  (the  trustee  of  the 
property  in  question)  of  the  first  part,  X.  and  his 
daughter.  A.,  "spinster,"  of  the  second  part,  and  two 
trustees  of  the  third  part,  whereby  the  lands  in  question 
were  conveyed  upon  certain  trusts  which  were  not  dis- 

(1)  Att'Oen.  V.  Flint,  4  Hare,  147. 

(2)  Feire  v.  Fetre,  1  Drew.  371,  397^ 
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closed  in  the  memorial ;  it  was  proved  that  H.  married 
A.  in  1831,  and  till  his  death  H.,  and  afterwards  the 
defendant,  his  son,  had  been  continuously  in  undisputed 
possession  and  receipt  of  the  rent  for  his  own  benefit. 
The  Chancery  Court  of  Appeal  held  that,  while  it  might 
be  inferred  that  the  lost  deed  was  a  settlement  on  the 
marriage  of  H.  and  A.,  it  could  not  be  inferred  that  the 
defendant  was  a  purchaser  under  it,  so  as  to  bring  him- 
self within  the  protection  of  sect.  25  (1). 

If  one  cestui  que  trust  is  in  possession  of  a  trust  estate, 
or  in  receipt  of  the  rents  and  profits,  his  possession  is  not 
adverse  to  the  legal  right  of  the  trustees,  and  time  will 
not  run  against  their  right  or  the  right  of  another 
cestui  que  trust  enforceable  through  them  (2).  In  the 
case  of  Knight  v.  Bowyer  just  referred  to.  Sir  George 
Bowyer  had  granted  annuities  to  six  persons,  charged  on 
his  life  interest  in  the  estate  of  K.,  and  he  appointed 
Ballachy  and  Ealfe,  his  agents,  to  receive  the  rents  of 
the  estate,  on  trust  to  satisfy  the  annuities  and  pay  the 
residue  to  Sir  George  or  his  assigns.  The  deed  con- 
tained a  covenant  by  Sir  George  not  to  revoke  the 
powers  therein  contained,  and  provisions  for  the  appoint- 
ment of  fresh  receivers.  By  another  deed,  executed  on 
the  same  day,  Sir  George  appointed  Bridger  to  be  trustee 
of  the  estate,  and  conveyed  it  to  him  and  his  heirs  during 
Sir  George's  life,  upon  trust  to  permit  Sir  George  to 
receive  the  rents  until  default  should  be  made  in  pay- 
ment of  the  six  annuities,  or  any  annuities  that  might 
subsequently  be  charged  on  the  estate,  and  thereupon 
to  sell  the  hereditaments  and  apply  the  proceeds  in 
paying  the  annuitants,  and  subject  thereto  in  trust  for 
Sir  George  and  his  assigns.  Under  these  deeds  Bal- 
lachy was  put  into  possession  of  the  rents  as  receiver. 
Afterwards  Sir  George  granted  three  further  annuities, 
and  charged  them  on  his  life  estate.  He  then  executed  a 


(1)  Smith  V.  Smith,  1  L.  R.  Ir.  206. 

(2)  Kniyht  v.  Bowyer,  2  De  G.  &  J.  421 ;  27  L.  J.  Ch.  520. 


EXPRESS  TRUSTS.  445 

deed,  called  the  deed  of  direction,  by  which  he  directed    Pabt  V. 

Ballachy,  Kalfe,  and  Bridger,  the  receivers  and  the  trustee,       J 

to  exercise  the  powers  vested  in  them  for  the  purpose  of 
raising  and  paying  the  six  earlier  and  also  the  three  last 
created  annuities.  Notice  of  that  deed  w^as  given  imme- 
diately on  its  execution  to  the  receivers  and  the  trustee. 
Ballachv  received  the  rents  down  to  1846,  but  the  three 
later  annuitants  received  nothing  after  1814,  the  prior 
charges,  &c.,  swallowing  up  the  whole  proceeds.  It  was 
held  that  the  deed  of  direction  operated  to  constitute  the 
receivers  and  the  trustee  express  trustees  for  the  grantees 
of  the  three  annuities,  as  assignees  of  Sir  George.  It  was 
immaterial  whether  Bridger,  the  trustee,  was  ever  in 
possession.  "  Assuming,"  said  Turner,  L. J.,  "  that  there 
was  no  possession  by  Bridger  as  trustee,  there  was  the 
receipt  of  rents  by  Ballachy  as  a  receiver  clothed  with 
a  trust;  and  the  estate  vested  in  Bridger  as  trustee 
could  not,  as  I  conceive,  be  barred  or  extinguished  whilst 
some  of  his  eestuis  que  trustent  were  in  receipt  of  the 
whole  produce  of  the  estate,  and  were  in  such  receipt 
under  a  deed  forming  part  of  the  same  security." 

The  questions  that  arise  as  to  charges  on  land  have  Charges 
been  treated  as  if  the  persons  in  whose  favour  the  land  trust'for 
is  charged  were  themselves  beneficial  owners  of  the  others, 
charges ;  but  it  is  obvious  that  in  many  cases  they  may 
be  merely  trustees  for  others.  Now,  wherever  there  is  a 
remedy  in  equity,  it  is  clear  on  general  principles  that 
the  Court  always  looks  to  the  persous  ultimately  en- 
titled, and  that  they  have  a  remedy  independently  of 
any  intermediate  trustee.  Consequently,  when  any  con- 
veyance for  value  takes  place  so  as  to  set  the  statute 
running  in  these  cases,  time,  so  far  as  it  is  not  extended 
by  the  25th  section,  will  begin  to  run  against  the  parties 
ultimately  entitled,  having  regard  to  the  limitations 
under  which  they  claim ;  but  it  must  not  be  forgotten 
that  under  the  40th  section  of  3  &  4  Wm.  IV.  c.  27 
(now  the  8th  section  of  37  &  38  Vict.  c.  57)  time  runs  as 
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Fabt  y.  soon  as  some  person  is  capable  of  giving  a  receipt,  and 
^^^^^^  that  consequently,  if  the  person  in  whose  favour  the 
charge  is  made  as  trustee  is  capable  of  giving  a  receipt 
binding  his  cestuis  que  trust&niy  they  may  be  barred  with- 
out any  regard  to  the  time  at  which  their  own  interests 
fall  into  possession  (1). 
Charities.  Charities  were  not  bound  by  any  Statute  of  Limitations 
before  the  statute  3  &  4  Wm.  c.  27  (2)  ;  but  after  some 
judicial  doubts  (3),  it  is  now  settled  that  they  are  in- 
cluded within  the  provisions  of  that  Act,  and  a  mere 
gift  direct  to  charities  creates  no  express  trust  so  as  to 
bring  them  within  the  exception  of  the  25th  section  (4). 
However,  land  and  money  charged  on  land  may  be 
granted  or  devised  in  such  a  way  as  to  create  an  express 
trust  in  favour  of  a  charity.  The  25th  section  then 
applies,  as  it  does  to  other  express  trusts,  and  so  long  as 
the  property  is  in  the  power  of  those  persons  on  whom 
the  duty  is  cast  of  dealing  with  it  for  the  purposes  of 
the  charity,  the  rights  of  the  parties  entitled  to  the 
benefit  of  the  charity  are  preserved  fix)m  the  effect  of 
lapse  of  time. 

If  a  trespasser,  or  a  person  who  claims  independently 
of  the  right  of  the  charity,  gets  into  possession,  time 
will  run  against  the  title  of  the  charity  just  as  it 
would  against  any  cestui  que  trust  entitled  under  an 
express  trust,  if  the  trustees  were  out  of  possession,  and 
the  property  held  by  a  stranger  (5).  And  if  the  trustees 
of  charity  property  part  with  it  to  a  purchaser  for 
valuable  consideration,  then  the  right  of  the  persons 
entitled  to  the  benefit  of  the  charity  is  deemed  to  accrue 


^ 


1)  See  anUy  Part  HI.  Ch.  IP.  p.  188. 

;2S  See  Incorporated  Society  v.  Richards,  1  Dru.  &  War.  258,  287. 

(3)  Incorporated  Society  v.  Bu^rds,  ubi  supra ;  AU,-Oen,  v.  Fersse^ 
2  Dru.  &  War.  67. 

(4)  Commissioners  of  Charitable  Donations  v.  Wyhrants,  7  Ir.  Eq.  R. 
680;  2  Jo.  &  Lat,  182;  Magd,  Coll.  Oxford  v.  Att-Gen.,  6  H.  L.  C. 
189. 

(5)  President,  dc,  of  Magdalen  Hospital  v.  Knotts,  8  Ch.  D.  709; 
4  Ai»p.  Cas.  324. 
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for  the  purposes  of  the  statute  at  the  time  of  such  PabtY. 
conveyance,  under  the  provisions  of  the  25th  section,  ^°'  ^"' 
and  will  be  barred  at  the  end  of  twelve  years  from  that 
time  (1).  And  the  right  of  the  Attorney-General  to 
file  an  information  on  their  behalf  is  barred  at  the  same 
time,  for  he  has  no  right  of  action  independent  of  the 
charity  (2).  The  effect  is  the  same  if  the  conveyance 
be  a  lease  reserving  rent,  and  the  rent  has  been  regularly 
paid;  the  right  to  upset  a  lease  under  such  circum- 
stances being  barred  at  the  end  of  twelve  years  from 
the  time  it  was  granted  (3).  If  a  charity  make  a  lease 
of  land  which  is  void  ah  initio,  and  the  lessee  enters 
and  pays  no  rent,  the  title  of  the  charity  will  be  barred 
at  the  expiration  of  twelve  years  from  the  entry  (4). 

When  trustees  holding  on  express  trusts  for  charities 
have  fraudulently  misapplied  the  funds,  there  is,  as  in 
the  case  of  ordinary  trustees  holding  on  express  trusts, 
BO  statutable  limitation  to  their  liability  to  account. 
Even  before  the  Trustee  Act,  1888,  when  the  misappli- 
cation was  made  honestly  but  by  mistake,  an  account 
was  not  usually  directed  beyond  the  filing  of  the  in- 
formation (5) ;  in  other  cases  there  was  no  general  rule 
to  prevent  the  account  being  carried  back  to  the  date  of 
the  commencement  of  the  misapplication,  but  owing  to 
the  great  length  of  time  over  which  the  accounts  in 
some  cases  would  have  otherwise  had  to  be  carried  back, 
special  circumstances  and  considerations  of  hardship  to 
individuals  and  practical  inconvenience  frequently  led 

(1)  CoTnmissioners  of  Charitable  Donations  v.  WyhrantSj  and  Magd. 
CoU.  Oaford  v.  Att.-Gen,,  ubi  supra;  and  see  Att.-Gen,  v.  Flint,  4 
Hare,  147. 

(2)  Magd,  CoU,  Oxford  v.  Att.-Oen,,  ubi  supra. 

(3)  Att'Gen.  v.  Davey,  4  De  G.  &  J.  136 ;  Att.-Qen.  v.  Payne,  27 
Beav.  168. 

(4)  President  and  Governors  of  Magdalen  Hospital  v.  Knotts,  4 
App.  Gas.  324. 

(5)  Att'Gen.  v.  Corp.  of  Exeter,  3  Euss.  395;  Att.-Gen.  v.  Dean 
of  Ch.  Ch.,  2  Buss.  321 ;  Att-Gen.  v.  Caius  CoU.  2  Keen,  150;  Att.- 
Gen.  y.  Drapers^  Co.,  4  Beav.  67;  Att.-Gen.  v.  Mayor  of  Newlury,  3 
M.  &  K.  647. 
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Pabt  y.    Courts  of  Equity  to  limit  the  account  to  some  shorter 
^•"^'    period  depending  on  the  particular  circumstances  of  each 
case  (1). 

(1)  Att-Gen.  v.  Mayor  of  ExeteVj  Jac.  448 ;  2  Buss.  362 ;  Att.'Gen. 
V.  Brewer's  Co,^  1  Mer.  495 ;  AtL-Qen.  v.  Corp,  of  Stafford,  1  Buss. 
547;  AH. 'Gen,  v.  Fretyman,  4  Beav.  462;  and  see  AU.-Qen,  v. 
Burgesses  of  E.  Retford,  2  M.  &  K.  35. 
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CHAPTER  XX. 

FRAUD  AND  ACQUIESCENCE   (26tH  &  27TH  SECTIONS  OF 

3  &  4  WM.  IV.  c.  27). 

The  26th  section  of  3  &  4  Wm.  IV.  c.  27  provides  as    ^^  V. 
follows : —  

"  In  every  case  of  a  concealed  fraud  the  right  of  any  ^*'^^'  jy 
person  to  bring  a  snit  in  equity  for  the  recovery  of  any  c  27,8. 26. 
land  or  rent  of  which  he  or  any  person  through  whom  he 
claims  may  have  been  deprived  by  such  fraud,  shall  be 
deemed  to  have  first  accrued  at  and  not  before  the  time 
at  which  such  fraud  shall,  or,  with  reasonable  diligence, 
might  have  been  first  known  or  discovered :  provided  that 
nothing  in  this  clause  contained  shall  enable  any  owner 
of  lands  or  rents  to  have  a  suit  in  equity  for  the  recovery 
of  such  lands  or  rents,  or  for  setting  aside  any  conveyance 
of  such  lands  or  rents,  on  account  of  fraud  against  any 
hmdjide  purchaser  for  valuable  consideration,  who  has  not 
assisted  in  the  commission  of  such  fraud,  and  who  at  the 
time  that  he  made  the  purchase  did  not  know  and  had  no 
reason  to  believe  that  anv  such  fraud  had  been  com- 
mitted." 

The  effect  of  this  section  is  to  preserve  the  power  of  a 
Court  of  Equity  to  grant  relief  as  before  in  cases  of  con- 
cealed fraud,  without  giving  a  remedy  against  any  parties 
who  were  not  liable  under  the  old  law.  The  effect  of  the 
Supreme  Court  of  Judicature  Act,  1873  (1),  sect.  24,  sub- 
sect.  1,  and  of  the  "Supreme  Court  of  Judicature  Act 
(Ireland),  1877  "  (2),  sect.  27,  subsect.  1,  would  seem  to 

(1)  36  &  37  Vict.  c.  66.  (2)  40  &  41  Vict.  c.  57. 

2  G 
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Pabt  y.    be  that  all  branches  of  the  Supreme  Court  of  Judicature 

both  in  England  and  Ireland  can  now  give  such  relief! 

What  u  By  the  concealed  fraud  spoken  of  is  meant  much  the 

fraud?  same  sort  of  fraud  as  was  a  ground  of  relief  before  the 
passing  of  the  Act  3  <&  4  Wm.  IV.  c.  27.  It  does  not 
mean  the  case  of  a.  person  entering  wrongfully  into  posses- 
sion,  but  a  case  of  designed  fraud  by  which  a  person 
knowing  to  whom  the  right  belongs  conceals  the  circum- 
stances giving  that  right,  and  by  means  of  such  conceal- 
ment enables  himself  to  enter  and  hold  (1).  A  convey- 
ance  from  a  lunatic  may  be  void  or  voidable,  but  the  mere 
fact  of  possession  of  property  having  been  obtained  under 
a  conveyance  from  a  lunatic  or  person  of  infirm  mind  is 
not  of  itself  sufficient  to  establish  a  case  of  fraud  within 
this  section  (2).  But  such  a  fact  is  an  element  in  the 
proof  of  fraud,  and  if  the  execution  of  a  conveyance  or 
devise  be  obtained  from  such  a  person  in  circumstances 
which  show  rtuila  fides  on  the  part  of  the  grantee  or 
devisee,  this  is  a  fraud  within  the  meaning  of  the 
section  (3).  Where  a  person  was  designedly  brought  up 
as  the  second  legitimate  son,  whereas  he  was  in  fact 
the  eldest,  it  was  held  that  such  a  course  of  action  consti- 
tuted a  concealed  fraud  within  the  section  (4). 

Where  an  insolvent  deliberately  omitted  an  estate  from 

his  schedule,  there  being  nothing  to  point  out  to  the 

assignee  that  he  had  any  other  property  besides  what  was 

stated,  this  was  held  to  be  a  concealed  fraud  by  which  the 

assignee  was  deprived  of  the  property  (5). 

When  A  lunatic  may,  of  course,  bring  himself  within  the  ex- 

mighthare   ception  of  the  Statute  provided  specially  in  his  favour,  but 

been  di»-      in  deciding  at  what  time  a  person  who  has  been  defrauded 

corered.  ^  * 

(1)  Petre  v.  Petre^  1  Drew.  371,  397 ;  Rains  v.  Buxton,  14  Ch.  D. 
637. 

(2)  Price  v.  Berringion,  3  McN.  &  G.  486 ;  Manbt/  v.  Bswicke,  3 
K.  &  J.  342. 

(3)  Lewis  V.  TTwmas,  3  Hare,  26. 

(4)  Vane  v.  Vane,  L.  E.  8  Ch.  383. 

(5)  Sturgis  v.  Morse,  24  Beav.  541. 
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might,  with  reasonable  diligence,  have '  discovered  the  I^abtV. 
fraud  and  so  first  lose  the  protection :  o;f  thi^  section,  the  ^ 
Court  will  not  regard  the  capacity  pf«.6Qt)h  a  person's 
mind  to  discover  the  fraud  (1).  To  deptiw  &  ^rson  of 
the  benefit  of  the  section  it  would  seem  nH  vifficient  to 
show  that  he  might  have  discovered  tha  fraud  by  pursuing 
an  inquiry  in  some  collateral  matter.  It  must  be  shown 
that  there  has  been  something  to  put  him  upon  inquiry 
respecting  the  matter  itself,  which  inquiry  if  made  would 
have  led  to  the  discovery  of  the  real  facts  (2).  In  Chet- 
ham  V.  Hoccre  (3)  the  plaintiff  brought  a  bill  in  equity  to 
recover  property  to  which  his  predecessor .  had  become 
entitled  in  1769,  and  he  alleged  that  the  register  contain- 
ing the  entry  of  a  marriage  which  took  place  ii)i  1724,  and 
which  was  a  necessary  link  in  his  title,  had'beon  mutilated 
for  the  sake  of  suppressing  evidence,  and  that  this  fraud, 
had  not  been  discovered  till  lSj68 ;  Malins,  V.-C,  held  that 
evidence  of  the  marriage  might,  with  reasonable  diligence, 
have  b^en  obtained  long  before,  and  dismissed  the  bill  (4). 
Malins,  Y.-C,  expressed  his  opinion  in  this  case  that 
sect.  26  should  receive  the  strictest  interpretation  (5). 

The  last  clause  of  the  section  provides  for  the  protection 
of  a  hmd  fide  purchaser  for  value  who  had  no  reason  to 
believe  that  a  fraud  had  been  committed.  It  is  said  that 
the  same  circumstances  should  be  considered  sufficient 
under  this  proviso  to  give  a  purchaser  reason  to  believe 
that  fraud  had  been  committed,  as  would  be  held  sufficient 
to  enable  the  person  defrauded  to  discover  the  fraud  with 
reasonable  diligence  within  the  meaning  of  the  earlier 
part  of  the  section  (6).  It  has  been  held  that  a  purchaser 


s 


L)  Manhy  v.  Beioicke,  3  K.  &  J.  342. 

(2)  Sturgis  v.  Morses  ubi  supra,  . 

(3)  L.  K.  9  Eq.  671 ;  39  L.  J.  Ch.  376. 

(4)  See  Lawrance  v.  Norreys,  15  App.  Cas.  210.  In  re  Jennens. 
Willis  V.  JSarl  Emm,  50  L.  J.  Ch.  4;  29  W.  R.  70;  Willis  v.  Earl 
Eoioe,  41  W.  R.  433. 

J5)  L.  R.  9  Eq.  at  p.  577. 

,6)  Sturgia  v.  Morses  vhi  supra, 

2  a    2 
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Pabt  V.    for  value  who,  though  himself  ignorant  of  the  fraud,  con- 

'J '     tracts  through  an  agent  who  knows  of  the  fraud,  cannot 

protect  himself  under  the  proviso  to  sect  26  (1). 

The  27th  section  of  3  &  4  Wm.  IV.  c.  27  provides  that 

Courts  of  Equity  shall  have  power  to  refuse  relief  before 

the  lapse  of  the  statutory  period  of  limitation  in  all  cases 

in  which,  on  account  of  the  plaintiff's  acquiescence  or  on 

any  other  ground,  it  would  be  inequitable  that  such  relief 

should  be  granted.    That  section  is  as  follows : — 

Acqnies-  ^<  Provided  always  that  nothing  in  this  Act  contained 

?&4*Wm.    shall  be  deemed  to  interfere  with  any  rule  or  jurisdiction 

iv:  c  27,     of  Courts  of  Equity  in  refusing  relief,  on  the  ground  of 

acquiescence  or  otherwise,  to  any  person  whose  right  to 

bring  a  suit  may  not  be  barred  by  virtue  of  this  Act." 

No  new  effect  is  given  by  this  section  to  acquiescence, 
but  the  rules  of  equity  on  the  subject  are  left  as  they 
were  before.  This  section  was  only  necessary  to  make  it 
clear  that  the  statutory  limitations  applicable  to  suits  in 
equity  were  not  intended  to  interfere  with  such  rules. 
The  doctrines  of  equity  on  this  subject  are  discussed 
above  (2),  and  it  will  be  sujOBcient  to  say  here,  that  by 
acquiescence  is  not  meant  simple  laches  or  omission  to 
prosecute  a  remedy.  A  person  does  not  acquiesce  in  a 
wrong  by  merely  delaying  to  enforce  his  right ;  but  if  he 
lies  by  with  full  knowledge  of  his  rights,  and  tacitly 
allows  conduct  which  is  inconsistent  with  them,  and 
thereby  induces  another  person  to  incur  expense  and  alter 
his  position*  or  leads  innocent  persons  to  gain  interests 
which  would  be  prejudiced  by  the  subsequent  enforce- 
ment of  his  right,  he  will  be  precluded  from  questioning 
in  equity  acts  which  he  has  himself  authorised  by  his 
conduct.  Acquiescence  imports  knowledge,  for  a  man 
cannot  be  said  to  acquiesce  in  that  which  he  did  not 
know;  and  in  the  case  of  a  breach  of  trust  especially 
there  must  be  full  knowledge,  and  a  cestui  que  trust  can- 

(1)  Vane  v.  Vaney  L.  R.  8  Ch.  383. 
(2;  See  (mie,  Part  IV.  Ch.  II.  p.  263. 
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not  be  bound  by  acquiescence  unless  he  has  been  fully    Pabt  v. 


informed  of  his  rights,  and  of  all  the  material  facts  and 
circumstances  of  the  case  (1). 

(1)  See  anfe.  Part  IV.  Ch.  II.  p.  266,  et  seq, ;  Duke  of  Leeds  v.  Earl 
of  Amherst,  2  Phillips,  123 ;  Life  Association  of  Scotland  v.  Sidddl, 
3  De  G.  P.  &  J.  68,  74 ;  7  Jur.  N.  S.  787 ;  Bright  v.  Legerton,  29 
Beav.  60.  See  also  Brovme  v.  Cross,  14  Beav.  105,  and  Bossiter  v. 
Bossiter,  14  Ir.  Ch.  R.  247;  De  Bussche  v.  Alt,  8  Ch.  D.  286.  In  re 
Cross,    ffarston  v.  Tenison,  20  Ch.  D.  109. 
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of  mort- 
gagee's    • 
right  of 
entry. 


Effect  of 
payment  of 
interest. 


LIMITATION   -OP    TIME     AS     BETWEEN    MORTGAGOB    AND 
MORTGAGEE    (7  WM.  IV.   &   1  VICT.  0.  28,  37  &  38 

VICT.  c.  57,  s.  7). 

The  right  of  a  mortgagee  to  enter  upon  the  mortgaged 
property  or  to  bring  an  action  for  its  recovery  being  a 
legal  right  such  as  is  spoken  of  in  the  2nd  and  3rd 
sections  of  3  &  4  Wm.  IV.  c.  27,  a  mortgagee  would 
under  those  sections  be  barred  twelve  years  after  the 
right  had  accrued  to  himself  or  some  one  through  whom 
he  claims.  It  is  clear,  however,  that  a  mortgagee,  though 
in  law  the  assignee  of  the  entire  legal  estate,  is  really, 
and  according  to  the  intention  of  the  parties,  in  a  very 
different  position.  It  is  generally  contemplated  by  both 
parties  that  the  mortgagor  shall  remain  in  possession,  and 
that  the  land  shall  only  be  a  security  for  the  payment  of 
the  principal  and  inteivest ;  and  as  long  as  such  interest 
is  paid  to  the  mortgagee,  he  is  guilty  of  no  real  laches  in 
not  entering  on  the  estate,  and  hence  in  ordinary  circum- 
stances the  possession  of  a  mortgagor  was  not  before  the 
Act  3  &  4  Wm.  IV,  c.  27  considered  adverse  to  the 
mortgagee  (1). 

No  special  provision  was  made  by  the  statute  3  &  4 
Wm.  IV.  c,  27  for  the  case  of  a  mortgagee  out  of 
possession,  and  in  the  case  of  Doe  d.  Jones  v.  WUliams  (2) 
doubts  arose  whether  the  payment  of  interest  by  the 


(1)  Doe  d.  Jones  v.  WUliaTM,  5  A.  &  B.  291 ;  Watkina'  Conveyanc- 
ing, 8tih  ed.  p.  14. 

(2)  5  A.  &  E.  291. 
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mortgagor  would  preserve  the  mortgagee's  right  from    PabtV, 

being  barred  without    his    entering    on    the    land  or      J 

obtaining  a  written  acknowledgment  of  title.  To  remove 
these  doubts,  the  Act  7  Wm.  IV.  and  1  Vict.  c.  28  was 
passed,  by  which,  as  amended  by  37  &  38  Vict.  c.  57,  it  is 
enacted  as  follows : — 

"  It  shall  and  may  be  lawful  for  any  person  entitled  to  7  Wm.  iv. 
or  claiming  under  any  mortgage  of  land,  being  land  c.  28. 
within  the  definition  contained  in  the  1st  section  of  the 
said  Act "  {Le.  3  <&  4  Wm.  IV.  c.  27),  "  to  make  an  entry 
or  bring  an  action  at  law,  or  suit  in  equity,  to  recover 
such  land  at  any  time  within  twelve  years  next  after  the 
last  payment  of  any  part  of  the  principal  money  or 
interest  secured  by  such  mortgage,  although  more  than 
iwdve  years  may  have  elapsed  since  the  time  at  which 
the  right  to  make  such  entry  or  bring  such  action  or  suit 
in  equity  shall  have  first  accrued,  anything  in  the  said 
Act  notwithstanding." 

It  is  clear  that  this  section  applies  to  foreclosure  actions 
as  well  as  to  actions  of  ejectment,  so  that  time  will  begin 
to  run  afresh  in  both  cases  from  payment  of  interest  due 
under  the  mortgage. 

The  payment  of  principal  or  interest  must  be  by  a 
person  liable  as  mortgagor  or  by  some  person  on  his  j 
behalf.  Beceipt  of  rent  from  the  tenant  of  the  mortgaged 
property  is  not  payment  of  interest  or  part  payment  of 
principal  so  as  to  take  the  case  out  of  the  statute  (1). 
Payment  by  a  person  who  under  the  terms  of  the 
mortgage-contract  is  entitled  to  make  a  payment  and 
from  whom  the  mortgagee  is  bound  to  accept  a  tender  for 
the  defeasance  or  redemption  of  the  mortgage  is  a  payment 
sufficient  to  prevent  the  statute  from  running  in  favour 
of  the  mortgagor  (2). 

The  payment  of  principal  or  interest  must  also  be 
made  to  a  person  entitled  to  receive  it  as  mortgagee. 

(1)  Harloch  v.  Ashherry,  19  Ch.  D.  539. 

(2)  Lewin  v.  Wilson,  11  App.  Cos.  639. 
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PabtV.    An  administrator  who  is  also  one  of  the  next  of  kin  of 

the  intestate  has  a  right  to  appropriat'O  to  himself  a  part  of 

the  estate  of  the  intestate  without  any  agreement  with  th& 
other  next  of  kin  and  without  any  deed  or  writing ;  where 
the  administrator  of  an  intestate  mortgagee  appropriated! 
to  himself  the  mortgage  as  his  share  of  the  estate  without 
any  such  agreement  or  deed  or  writing,  and  during  his 
life  received  the  interest  from  the  tenant  for  life  of  the 
equity  of  redemption,  and  after  the  administrator's  death 
his  personal  representatives  continued  to  receive  the 
interest,  it  was  held  that  the  payments  of  interest  to  his 
personal  representatives  were  made  to  the  right  petsona 
so  as  to  prevent  the  operation  of  the  statute  (1).  In  this 
case  the  payments  to  the  administrator  himself  were  on 
other  grounds  sufiScient  to  prevent  the  operation  of  the 
statute,  namely,  as  made  to  the  personal  representative  of 
the  deceased  mortgagee. 
Mortgagea  The  beneficial  saving  of  the  Act  7  Wm.  IV.  and  1  Vict. 
not  within  c.  28  is  Confined  to  mortgages  of  "  land,"  as  defined  by 
I Y^*.  l^-    the  1st  section  of  3  &  4  Wm.  IV.  c.  27,  that  is,  to  mort- 

ii  1  Vict.  , 

c2S.  g&ges  of  corporeal  hereditaments  and  of  tithes  in  the 

hands  of  any  person  except  spiritual  and  eleemosynary 
corporations  sole.  The  object  of  this  restriction  is  not 
clear;  rent-charges  may  be,  and  sometimes  are,  the 
subject  of  mortgage,  and  it  is  hard  to  point  out  any 
reason  why  mortgagees  of  land  or  tithes  should  by 
receiving  interest  retain  their  right  to  bring  an  action 
to  recover  such  land  or  tithes,  and  why,  on  the  other 
hand,  the  mortgagee  of  a  rent*charge  should  not  by 
receiving  interest  retain  his  right  to  recover  the  rent- 
charge  by  distress. 

The  Act  7  Wm.  IV.  and  1  Vict.  c.  28  does  not  in 
words  take  away  from  the  mortgagee  of  a  rent-charge 
any  saving  of  his  rights,  which  payment  of  interest 
might  have  effected  under  3  &  4  Wm.  IV.  a  27 ;  but,  aa 

(1)  Barclay  v.  Ot(w»,  60  L.  T,  22a 
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mortgages  of  rent  are  clearly  not  included  in  the  PabtV. 
provisions  of  7  Wm.  IV.  and  :1  Vict.  c.  28,  and  there  is  ^^^^^^ 
no  section  in  3  &  4  Wm.  IV.  c.  27  which  gives  to  the 
receipt  of  interest  the  effect  of  preserving  the  mortgagee's 
right,  it  may  be  considered  pretty  clear  that  receipt  of 
interest  on  a  debt  secured  by  a  mortgage  of  rent-charge 
will  not  have  the  effect  of  keeping  alive  the  mortgagee's 
right  to  distrain  for  the  rent-charge  on  the  land  out  of 
which  it  issues. 

In  some  circumstances  a  mortgagor  in  possession  is 
considered  to  be  in  law  tenant  at  will  to  the  mort- 
gagee (1),  and  in  such  a  case  it  would  seem  that  time 
cannot  run  against  the  right  of  the  mortgagee  until  the 
tenancy  at  will  ihas  been  properly  determined,  as  the 
7th  section  of  3  &  4  Wm.  IV.  c.  27  does  not  apply  to 
such  a  case  (2),  and  at  common  law  the  mortgagee  could 
not  bring  ejectment  without  first  having  determined  the 
tenancy.  But  the  proviso  to  sect.  7  of  3  &  4  Wm.  IV. 
c.  27  that  a  mortgagor  is  not  to  be  deemed  a  tenant  at 
will  within  the  meaning  of  that  clause  to  his  mortgagee 
does  not  apply  when  the  mortgagor  has  paid  the  mortgage 
debt  and  is  in  possession  of  the  property  but  without  a 
reconveyance  having  been  made  to  him ;  in  such  a  case, 
on  payment  of  the  mortgage  debt,  the  mortgagor  becomes 
tenant  at  will  to  the  mortgagee  within  the  meaning  of  the  r^ 
7th  section,  and  the  mortgagor's^  ,title  to  the  legal 
estate  will  be  extinguished  in  thirteen  years  from  the 
payment  (3). 

If,  at  the  time  of  making  the  mortgage,  the  mortgagor  Whenth* 
himself  is  in  possession  of  the  mortgaged  property,  and  crues  t&' 
there  be  a  provision  in  the  mortgage  deed  for  quiet  ti»«moru 
possession  by  the  mortgagor  until  default  upon  a  certain 
day,  and  the  mortgage  deed  be  executed  by  the  mort- 
gagee, it  operates   as   a   redemise  by  the  mortgagee 

(1)  Watkina'  Conveyancing,  8th  ed.  p.  13. 

(2)  Sea  ante^  Part  V.  Ch.  VIII.  p.  341. 

(3)  Sanda  to  Thompson,  22  Ch.  D.  614. 


Order  of 
fore- 
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Past  Y*  ,  until  the  day  named,  and  till  then  ejectment  will  not 
^^  ""•  lie,  and  time  therefore  will  not  begin  to .  run  till  that 
day  (1).  If,  however,  there  is  no  such  provision,  or  if 
the  deed  is  not  execnted  by  the  mortgagee,  the  right 
of  the  mortgagee  accrues  immediately  upon  the  execution 
of  the  mortgage,  and  this  will  be  so  even  though  the 
mortgage  contain  a  covenant  that  it  shall  he  lawful 
for  the  mortgagee  to  enter  after  default  made,  for  this 
does  not  amount  to  a  redemise  until  default  (2). 
An  order  of  foreclosure  absolute  obtained  by  a  legal 
closure.  mortgagee  vests  the  ownership  and  the  beneficial  title 
to  the  land  in  him  for  the  first  time  and  a  fresh  right 
accrues  to  him  at  the  date  of  the  order,  and  an  action 
brought  to  recover  the  land  within  twelve  years  of  the 
.order  is  not  barred,  although  more  than  twelve  years 
have  elapsed  since  the  legal  estate  was  conveyed  to  the 
mortgagee  and  since  the  last  payment  of  principal  or 
interest  secured  by  the  mortgage  (3). 

If  the  mortgagor  be  himself  out  of  possession  at  the 
date  of  the  mortgage,  whether  the  property  be  in  the 
occupation  of  a  tenant  or  of  some  one  holding  without  a 
title,  it  would  seem  clear  that  the  period  of  limitation 
must,  as  against  the  mortgagee,  be  calculated  from  the 
time  at  which,  if  no  mortgage  had  been  executed,  the 
st-atute  would  begin  to  run  against  the  title  of  the 
mortgagor,  or  those  through  whom  he  claims ;  that  is, 
from  the  time  at  which,  according  to  the  3rd  and  following 
sections  of  3  &  4  Wm.  IV.  c.  27,  the  right  of  entry  or 
action  is  in  the  circumstances  of  each  case  deemed  to 
have  first  accnied.  It  is,  however,  settled  that  the  effect 
of  7  Wm.  IV.  and  1  Vict.  c.  28  is  that  payment  of  interest 
•on  the  mortgage  debt  sets  time  running  afresh  in  favour 

(1)  WiUinaon  v.  ffallf  3  Bingb.  N.  C.  508 ;  Doe  d.  Soylance  v. 
Ziyhtfoot,  8  M.  &  W.  553, 564 ;  aud  cases  collected,  (Jole  on  Ejectment^ 
463  et  seq, 

(2)  Doe  d.  Boylance  v.  Lighf/oot,  ubi  supra, 

(3)  Heath  v.  I'ugh^  6  Q.  B.  D.  345 ;  7  App.  Cas.  235. 
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of  the  right  of  all  persons  claiming  under  the  mortgage.  Part  v. 
not  only  as  against  the  mortgagor  who  pays  the  interest,  ^"'  ^"^^ 
but  also  as  against  all  persons  in  possession,  even  though 
the  possession  has  been  such  that  they  would,  by  means 
of  the  statute^  have  acquired  a  good  title  against  the 
mortgagor  (1).  This,  however,  would  of  course  not  be 
the  case-if  before  the  making  of  the  mortgage  the  period 
of  limitation  had  run  out  against  the  mortgagor,  for,  his 
title  being  extinguished  by  the  34th  section  of  3  &  4 
Wm.  IV.  c.  27,  nothing  would  pass  to  the  mortgagee 
by  the  mortgage,  and  payment  of  interest  on  the  debt 
secured  by  such  mortgage  could  not  revive  an  extinct 
title  (2). 

In  the  case  of  a  mortgage  of  a  reversionary  interest 
time  does  not  begin  to  run  agaiust  the  right  of  the 
mortgagee  to  bring  a  foreclosure  action  until  the  interest 
falls  into  possession  (3). 

The  Act  7  Wm.  IV.  and  1  Vict.  c.  28  preserves  the 
right  of  entry  as  if  the  Act  3  &  4  Wm.  IV.  c.  27  had 
never  passed,  but  it  does  not  give  to  a  mortgagee  a  right 
of  entry  where,  before  tlie  passing  of  the  last-mentioned 
Act,  that  right  had  been  taken  away  by  adverse  possession 
under  the  old  law  (4). 

A  person  who  paid  off  a  mortgage  debt  and  took  at  what  per- 
once  a  conveyance  of  the  legal  estate  in  the  mortgaged  JJ^^jg^^^"^ 
property  from  the  mortgagee  and    of   the    equity  of  mortgage. 
redemption  from  the  mortgagor  was  held  to  be  a  person 
claiming  under  a  mortgage  of  land  within  the  meaning 

(1)  Doe  d.  Fatmer  v.  Eyre,  17  Q.  B.  366 ;  20  L.  J.  Q.  B.  431 ;  Ford 
V.  Ager,  2  H.  &  C.  279;  32  L.  J.  Exch.  269 ;  8  L.  T.  N.  S.  546;  Doe 
d.  BaddeUy  v.  Massey,  17  Q.  B.  373 ;  20  L.  J.  Q.  B.  434 ;  Eyre  v. 
WdUk,  10  In  0.  L.  R.  346. 

(2)  See  judgment  of  Lord  Campbell  in  Doe  d.  Falmer  v.  Eyre,  17 
Q.  B.  372 ;  20  L.  J.  Q.  B.  434 ;  Hemming  v.  Blanton,  42  L.  J.  C.  P. 
158. 

(3)  ffugUl  V.  Wilkinson,  38  Ch.  D.  480;  In  re  Lake's  Trusts,  63 
L.  T.  416.  In  re  Conlan's  Estate,  29  L.  R,  Ir.  199.  In  re  Hancock. 
Hancock  v.  Berrey,  59  L.  T.  197. 

(4)  Eyrey.  Walsh,  uhi  supra. 
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Pabt  V. 

CH.XZI. 


How  far 
payment 
of  interest 
affects  a 
stranger  in 
possession. 


of  the  Act  7  Wm.  IV.  and  1  Vict.  c.  28  (1).  It  seems 
clear  that  such  a  person  claims  under  a  mortgage  to  the 
extent  of  the  interest  which  he  has  purchased  from  the 
mortgagee,  but  it  is  not  clear  that  his  claim  stands  on 
the  same  footing  with  regard  to  that  interest  which  ho 
purchased  or  affected  to  purchase  from  the  mortgagor. 

A  mortgage  may  often  represent  but  a  very  small 
portion  of  the  value  of  the  property;  therefore,  if  a 
stranger  has  been  in  possession  for  twelve  years,  but 
interest  has  been  meanwhile  paid  to  the  mortgagee,  an 
important  question  may  arise  to  what  extent  the  Act 
7  Wm.  IV.  and  1  Vict.  c.  28  preserves  to  the  mortgagee 
any  right  against  the  person  in  possession.  In  such  a 
case  the  person  in  possession  has  gained  a  complete  title 
to  the  land,  subject  only  to  the  saving  of  the  Act  7  Wm. 
IV.  and  1  Vict.  c.  28 ;  the  right  saved  by  that  Act  is 
**  the  right  of  the  mortgagee  to  make  an  entry  or  bring 
an  action  to  recover  the  land,"  that  is,  to  recover  the 
whole  legal  estate  subject  to  the  right  in  equity  of  any 
other  person  interested  in  the  property  to  pay  off  the 
mortgage  and  discharge  the  mortgagee's  claim.  It  has^ 
we  believe,  never  been  decided  whether  a  person  who 
claims  a  title  by  long  possession  has  such  a  right  to 
redeem,  but,  if  he  has,  then  any  one  who  purchases  from 
the  mortgagee,  as  in  Doe  d.  Badddey  v.  Maaseif  (2),  would 
only  gain  a  title  to  the  mortgagee's  interest  In  support 
of  this  view  it  may  be  urged  that  the  intention  of  the 
Act  7  Wm.  IV.  and  1  Vict.  c.  28  was  only  to  preserve 
the  rights  of  mortgagees;  therefore,  if  the  title  of  a 
person  who  has  had  undisputed  possession  of  land  for 
twelve  years  is  affected  by  the  operation  of  that  Act  to 
any  greater  extent  than  is  necessary  for  carrying  out  the 
intention  of  the  Act,  it  is  so  far  defeating  the  intention 


(1)  Doe  d.  Badddey  v.  Massey,  17  Q.  B.  378 ;  20  L.  J.  Q,  B.  434. 
See  alBo  Ford  v.  Ager,  2  H.  &  C.  279;  32  L.  J.  Exch.  269;  8 
L.  T.  N.  8.  646. 

(2)  17  Q.  B.  373 ;  20  L.  J.  Q.  B.  434. 
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of  the  Act  3  &  4  Wm.  IV.  c.  27,  to  which  the  Act  7  Wm.    Part  v. 
IV.  and  1  Vict.  c.  28  is  only  subsidiary.  ^tf^ 

Where  a  person  buys  from  a  mortgagee  who  exercises 
a  power  of  sale,  the  case  is  somewhat  different.  In  such 
a  case  the  purchaser  takes  the  whole  interest,  legal  and 
equitable,  under  the  mortgage ;  and,  as  he  does  not  claim 
through  the  mortgagor  who  has  been  dispossessed,  there 
is  not  the  same  reason  as  in  the  case  before  put,  why  the 
person  who  has  dispossessed  the  mortgagor  should  have 
a  title  to  a  part  of  the  property  as  against  the  purchaser. 

Another  similar  question  is,  how  far  can  a  mortgagor  Mortgragor 
who  exercises  his  right  to  redeem  be  said  to  claim  under  the*p™o°^ 
a  mortgage  and  so  to  regain  a  title  to  the  property  of  p^'^t- 
which  he  has  been  long  dispossessed.    It  seems  that  for 
the  reasons  above  given,  he  would  have  a  title  co-exten- 
sive with  the  mortgagee's  interest,  but  no  other  claim  to 
the  property. 

In  the  case  of  Ford  v.  Ager  (1)  the  writ  in  ejectment  ^^rd  y. 
was  issued  in  1863.  The  claimant  relied  on  more  than 
twenty  yejurs'  possession,  commencing  in  1836.  The 
defendant  claimed  through  a  mortgagee  to  whom  the 
property  had  been  mortgaged  in  1837  and  to  whom 
interest  had  been  paid  up  till  1848.  It  was  held  that 
the  defendant's  right  was  kept  alive.  The  case  was 
clearly  within  the  provisions  of  7  Wm.  IV.  and  1  Vict, 
e.  28,  although  that  Act  was  not  referred  to. 

K  the  equity  of  redemption  in  mortgaged  property 
come  into  the  hands  of  different  owners,  a  part  payment 
or  payment  of  interest  within  7  Wm.  IV.  and  1  Vict. 
c.  28,  by  the  owner  of  part  of  the  property  will  set  time 
running  afresh  not  only  against  that  part  of  the  pro- 
perty, but  also  against  all  the  property  originally 
mortgaged  (2). 

Where  A.  and  B.  gave  separate  mortgages  of  two 
properties  as  a  security  for  the  same  debt,  A.  being  the 

(1)  2  H.  &  C.  279;  32  L.  J.  Exch.  269 ;  8  L.  T.  N.  S.  546. 

(2)  Chinnery  v.  Evans,  H  H.  L.  C.  115, 133. 


^   I 
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PabtV. 

CH.  XXI. 


Payment 
of  interest 
after  lapse 
of  twelye 
years. 


Limitation 
of  redemp- 
tion 
actions. 


;r 


7th  section 
of  37  &  38 
Vict  c.  57. 


principal  debtor  and  B.  a  surety,  and  each  mortgage 
contained  a  proviso  for  defeasance  on  the  payment  of  the 
debt  by  A.  or  B.,  it  was  held  by  the  Privy  Council  that 
the  payment  of  interest  by  A.  prevented  the  statute 
running  in  respect  of  the  property  mortgaged  by  B.  (1)  ; 
the  case  was  decided  under  the  statutes  of  New  Bruns- 
wick which  contain  provisions  analogous  to  7  Wm.  IV. 
and  1  Vict.  c.  28. 

If  a  mortgagee  were  to  omit  for  twelve  years  to  receive- 
payment  of  interest,  then,  the  period  during  which  his 
right  is  saved  by  7  Wm.  IV.  and  1  Vict.  c.  28,  having 
tun  out,  his  right  would  be  taken  away  by  the  1st  section 
of  37  &  38  Vict  c.  57  (formerly  the  2nd  section  of  3  i&  4 
Wm.  IV.  c.  27),  and  his  title  would  therefore  be  extin- 
guished by  the  34th  section  of  3  &  4  Wm.  IV.  c.  27,  and 
could  not  be  revived  by  any  subsequent  payment  of 
principal  or  interest  or  by  any  acknowledgment  by  the 
mortgagor  of  the  existence  of  the  mortgage,  except  in  so 
far  as  such  an  acknowledgment,  if  made  by  deed,  might 
operate  as  an  estoppel  (2). 

The  period  within  which  a  mortgagor  must  bring  a 
redemption  action  against  a  mortgagee  in  possession  is 
limited  by  the  7th  section  of  37  &  38  Vict.  c.  57  (which 
has  been  substituted  for  the  28th  section  of  3  &  4  Wm. 
IV.  c.  27) ;  the  general  eflfect  of  that  section  is  that 
independent  enjoyment  by  a  mortgagee  for  twelve  years 
will  be  a  bar,  as  in  the  case  of  any  occupant  holding 
without  title. 

The  section  is  as  follows : — 

^^  When  a  mortgagee  shall  have  obtained  the  possession 
or  receipt  of  the  profits  of  any  land  or  the  receipt  of  any 
rent  comprised  in  his  mortgage,  the  mortgagor  or  any 
person  claiming  through  him  shall  not  bring  any  action 
or  suit  to  redeem  the  mortgage  but  within  twelve  years 


(1)  Lewin  v.  WiUon^  11  App.  Cas.  639. 

(2)  Hemming  y.  Blanton^  42  L.  J.  C.  P.  158 ;  Oregson  v.  Hindhy^ 
10  Jur.  383. 
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next  after  the  time  at  which  the  mortgagee  obtained  PabtY. 
such  possession  or  receipt,  unless  in  the  meantime  an  °°'  ^^^ 
acknowledgment  in  writing  of  the  title  of  the  mortgagor 
or  of  his  right  to  redemption  shall  have  been  given  to 
the  mortgagor  or  some  person  claiming  his  estate,  or  to 
the  agent  of  such  mortgagor  or  person,  signed  by  the 
mortgagee  or  the  person  claiming  through  him ;  and  in 
such  case  no  such  action  or  suit  shall  be  brought  but 
within  twelve  years  next  after  the  time  at  which  such 
acknowledgment,  or  the  last  of  such  acknowledgments, 
if  more  than  one,  was  given ;  and  when  there  shall  be 
more  than  one  mortgagor,  or  more  than  one  person' 
claiming  through  the  mortgagor  or  mortgagors,  such 
acknowledgment,  if  given  to  any  of  such  mortgagors  or 
persons,  or  his  or  their  agent,  shall  be  as  effectual  as 
if  the  same  had  been  given  to  all  such  mortgagors  or 
persons ;  but  where  there  shall  be  more  them  one  mort- 
gagee or  more  than  one  person  claiming  the  estate  or 
interest  of  the  mortgagee  or  mortgagees,  such  acknow- 
ledgment, signed  by  one  or  more  of  such  mortgagees  or 
persons,  shall  be  effectual  only  as  against  the  party  or 
parties  signing  as  aforesaid,  and  the  person  or  persons 
claiming  any  part  of  the  mortgage-money  or  land  or 
rent,  by,  from,  or  under  him  or  them,  and  any  person  or 
persons  entitled  to  any  estate  or  estates,  interest  or 
interests,  to  take  effect  after  or  in  defeasance  of  his  or 
their  estate  or  estates,  interest  or  interests,  and  shall  not 
operate  to  give  to  the  mortgagor  or  mortgagors  a  right 
to  redeem  the  mortgage  as  against  the  person  or  persons 
entitled  to  any  other  undivided  or  divided  part  of  the 
money  or  land  or  rent ;  and  where  such  of  the  mort- 
gagees or  persons  aforesaid  as  shall  have  given  such 
acknowledgment,  shall  be  entitled  to  a  divided  part  of 
the  land  or  rent  comprised  in  the  mortgage,  or  some 
estate  or  interest  therein,  and  not  to  any  ascertained  part 
of  the  mortgage-money,  the  mortgagor  or  mortgagors 
shall  be  entitled  to  redeem  the  same  divided  part  of  the 


464  STATUTES  OF  LIMITATIONS. 

Pabt  V.  land  or  rent,  on  payment,  with  interest,  of  the  part  of 
^^^^  the  mortgage-money,  which  shall  bear  the  same  propor- 
tion to  the  whole  of  the  mortgage-money  as  the  value 
of  such  divided  part  of  the  land  or  rent  shall  bear  to  the 
value  of  the  whole  of  the  land  or  rent  comprised  in  the 
mortgage." 

The  word  rent  in  this  section,  as  in  most  places 
throughout  the  Acts  3  &  4  Wm.  IV.  c.  27  and  37  &  38 
Vict.  c.  57,  where  the  word  is  used,  means  rent-charge. 

The  words  "  possession  or  receipt  of  profits  "  in  this 
section  would  seem  to  include  the  receipt  by  a  mort- 
gagee of  rent  from  a  tenant  in  possession ;  receipt  of  such 
rent  by  a  mortgagee  for  twelve  years  will,  it  seems,  bar 
the  mortgagor's  right  to  redeem  (1). 

Under  the  words  of  the  7th  section  of  37  &  38  Vict. 
c.  57  (formerly  the  28th  section  of  3  &  4  Wm.  IV.  c.  27), 
when  the  mortgagee  goes  into  possession,  the  statute  runs 
against  the  mortgagor  and  all  persons  claiming  through 
him;  and,  therefore,  if  an  equity  of  redemption  be 
settled  and  after  the  settlement  takes  effect,  the  mort- 
gagee goes  into  possession,  all  persons  claiming  under 
the  settlement  will  be  barred  of  their  right  to  redeem  in 
twelve  years  from  that  period,  regardless  of  the  times  at 
which  their  several  estates  take  effect  in  possession  (2). 

In  a  case  (3)  which  arose  under  3  &  4  Wm.  IV.  c.  27, 
and  where  the  original  contract  was  in  terms  that  the 
mortgagor  might  redeem  at  any  time  during  a  period 
extending  beyond  the  twenty  years,  it  was  said  that  the 
28th  section  of  3  &  4  Wm.  c.  27  (corresponding  to  the 
7th  section  of  37  &  38  Vict.  c.  57)  would  probably  not  bar 
the  mortgagor's  title  in  twenty  years  after  the  mortgagee's 
possession  commenced. 
Mortgage       If  the  tenant  for  life  of  an  estate  pay  off  a  charge  on 

haying  life  *    "^  ^ 

estate  in 

equity  of  qj  g^^  j^^^^  ^  CarUar,  L.  R.  1  Eq.  29 ;  Marhwick  v.  Hardingham, 

redemp.        igVh.  D.  339. 

(2)  Brovme  v.  BUJiop  of  Cork,  1  Dru.  &  Walsh,  700. 

(3)  Fer  Cranworth,  L.C.      Alderson  v.  WhitCy  2  De  G.  &  J.  109. 


tion. 
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the  estate,  he  is,  in  the  absence  of  evidence  of  an  inten-  Pabt  V. 
tion  to  put  an  end  to  the  charge,  entitled  to  the  charge  ^•^""' 
for  his  own  benefit.  And,  although  twenty  (now  twelve) 
years  elapse  before  his  death  without  anything  being 
paid  on  ac<^ount  of  the  charge  or  any  acknowledgment 
being  given,  his  representatives  are  entitled  to  the 
charge  after  his  death  as  against  the  remaindermen  (1), 
So,  if  a  mortgagee  in  possession  purchases  a  life  estate 
in  the  equity  of  redemption,  time  will  not  run  during 
the  continuance  of  the  life  estate  against  those  entitled 
in  remainder  to  the  equity  of  redemption  (2).  In  the 
case  oiHyde  v.  Dallaway  (2),  a  mortgagee,  having  been  in 
possession  for  six  years  without  making  any  acknowledg- 
ment of  the  mortgagor's  title,  afterwards  purchased  the 
interest  of  the  tenant  for  life  of  the  equity  of  redemption 
and  continued  in  possession  for  twenty  years  longer; 
Wigram,  V.-C,  said  : — "  The  possession  of  the  mort- 
gagee appears  to  me  in  point  of  fact  not  to  have 
been  adverse.  The  28th  section  (i.e.  of  3  &  4  Wm.  IV. 
c.  27)  supposes  the  existence  of  a  person  to  whom  ac- 
knowledgment is  to  be  made,  as  well  as  that  of  the  party 
to  make  it ;  there  must  be  not  only  a  party  to  redeem, 
but  one  to  be  redeemed.  The  parties  in  this  case  were 
not,  I  think,  in  the  situation  which  the  statute  con- 
templates as  creating  a  bar." 

If  a  mortgage  be  made  by  conveyance  to  a  trustee  in  Mortgage 
trust  to  sell  and  hold  the  purchase-money  and  the  rents  a'^tnS^for 
of  the  unsold  portion  of  the  estate  in  trust  to  pay  to  the  sale, 
mortgagee  the  principal  of  the  mortgage  debt  and  interest 
and  to  hand  over  the  surplus  to  the  mortgagor,  and  the 
mortgagee  goes  into  possession,  his  possession  is  not  to 
be  considered  as  the  possession  of  a  trustee,  and  the  right 

(1)  BurreU  v.  Lord  Egremont,  7  Beav.  205;  Lord  Carhery  v. 
Freston,  13  Ir.  Eq.  R.  455;  BcUdmn  v.  Baldwin,  4  Ir.  Ch.  R.  501. 
And  see  Lord  Kensington  v.  Bouverie,  7  De  G.  M.  &  G.  144 ;  Clarke 
V.  Bodkin,  13  Ir.  Eq.  R.  492. 

(2)  Eyde  v.  DaHatoayy  2  Hare,  528;  Sugd.  Prop.  Stat.  p.  115.  And 
see  Baffdy  v.  Kiny,  1  Keen,  601. 

2  H 
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Part  V.  of  the  mortgagor  to  an  account  and  redemption  is  not  a 
^-  "^^  right  within  the  25th  section  of  3  &  4  Wm.  IV.  c.  27, 
but  is  within  the  7th  section  of  37  &  38  Vict.  c.  57 
(formerly  the  28th  section  of  3  &  4  Wm.  IV.  c.  27),  and 
will  be  barred  after  the  lapse  of  twelve  years  (1).  And 
in  such  a  case,  when  the  mortgagor's  right  of  redemption 
is  barred,  the  trust  for  the  surplus  money  is  also 
extinguished  (2). 

Where  a  solicitor,  to  facilitate  a  transaction  in  which 
he  was  employed,  himself  paid  off  the  mortgage  debt  of 
a  client,  and  then  entered  into  the  receipt  of  the  rents 
of  the  property,  it  was  held  that  he  must  be  treated  as 
haying  paid  the  money  and  received  the  rents  as  agent 
of  his  client,  and  time,  therefore,  did  not  run  in  his  favour 
as  mortgagee  in  possession  (3). 
Effect  of  A  mortgagor  is  debarred  from  bringing  a  suit  to 

fedgment.  redeem  after  the  expiration  of  twelve  years  from  the 
time  when  the  mortgagee  entered  into  possession,  unless 
in  the  meantime  an  acknowledgment  hcus  been  given. 
Therefore,  by  the  34th  section  of  3  &  4  Wm.  IV.  c.  27, 
the  right  and  title  of  the  mortgagor  to  the  land  or  rent 
for  the  recovery  of  which  a  redemption  action  might 
have  been  brought  within  twelve  years,  is  extinguished 
at  the  expiration  of  that  period.  At  the  end  of  the 
period  of  twelve  years,  the  mortgagee  has  a  perfect  title 
to  the  property,  and  the  mortgagor  is  an  entire  stranger 
to  it,  and  no  subsequent  acknowledgment  or  payment 
can  divest  the  title  of  the  person  who  was  formerly 
mortgagee,  and  transfer  it  to  the  person  who  was  formerly 
mortgagor.  This  has  been  decided  by  the  Court  of 
Appeal  in  Sanders  v.  Sanders  (4),  and  the  case  of  Stafis- 
field  V.  Eohson  (5),  where  the  opposite  view  was  not  ex- 

(1)  Locking  v.  Farher,  L.  E.  8  Ch.  30;  41  L.  J.  Ch.  544.    In  re 
Alison,    Johnson  v.  Mounsey^  11  Ch.  D.  284. 

(2)  Chapman  v.  Corpe,  41  L.  T.  22. 

(3)  Ward  v.  CaHtar,  L.  E.  1  Eq.  29. 
h)  19  Ch.  D.  373 ;  51  L.  J.  Ch.  276. 

5)  16  Beav.  236;  3  De  G.  M.  &  G.  620;  22  L.  J.  Ch.  657. 
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pressed  bat  was  taken  for  granted  in  the  decision.  Party. 
cannot  now  be  regarded  as  an  authority  to  the  contrary.  ^"'  ^'' 
Under  the  old  law,  a  mortgagee  who  had  been  in  posses- 
sion for  more  than  twenty  years  without  making  any 
acknowledgment  of  the  mortgagor's  title,  held  the  pro- 
perty discharged  of  the  mortgagor's  right  to  redeem,  but 
by  a  subsequent  acknowledgment  the  equity  of  redemp- 
tion could  be  revived  (1). 

An  acknowledgment  in  order  to  keep  alive  the  mort-  Acknow- 
gagor's  right  to  redeem  must  be  signed  by  the  mortgagee  to  f Third 
or  other  person  who  has  obtained  possession  claiming  P*'*y' 
through  him  and  must  be  given  to  the  mortgagor  or  liis 
agent.  An  acknowledgment  given  to  a  third  person  is  of 
no  avail.  Thus,  where  a  mortgagee's  representatives 
entered  into  possession  in  1822,  and  afterwards  assigned 
the  mortgage  debt  and  the  mortgaged  property  to  a 
third  person  by  a  deed  which  recited  the  mortgage  and 
also  recited  that  the  equity  of  redemption  had  not  been 
birred,  and  which  conveyed  the  mortgaged  property 
expressly  subject  to  the  equity  of  redemption,  it  was 
held  in  a  redemption  suit  commenced  by  the  mortgagor's 
heir  in  1843,  that  there  was  not  a  sufScient  acknowledg- 
ment in  the  deed  to  make  the  mortgaged  property 
redeemable  (2).  And  where  a  mortgagee  made  an  ac- 
knowledgment to  the  mortgagor  after  the  latter  had 
become  bankrupt,  it  was  held  that,  as  the  mortgagor's 
estate  ceased  on  his  becoming  bankrupt,  the  acknowledg- 
ment could  not  operate  to  take  the  case  out  of  the 
statute  (3).  But  in  order  to  make  a  third  person,  to 
whom  an  acknowledgment  is  made,  the  agent  of  the 
person  entitled,  it  is  not  necessary  that  such  third  person 
should  have  actual  authority  to  act  as  agent;  it  is 
sufficient  that  he  has  acted  as  agent,  and  been  treated 
as  such  by  the  person  making  the  acknowledgment  (4). 


(1)  Pendleton  v.  Booth,  1  De  G.  F.  &  J.  81,  and  29  L.  J.  Ch.  265. 

(2)  Lucas  V.  Dennison,  13  Sim.  584. 
li)  Markwick  v.  Eardingham,  15  Ch.  D.  3'^9. 
4)  Tndock  v.  Fohcy,  12  JSim.  402. 

2  u  2 
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In  Richardson  v.  Younge  (1),  it  was  held  by  Malins, 
V.-C,  and  on  appeal  by  Melli^h  and  James,  L.J  J.,  that  an 
acknowledgment  by  one  of  two  joint  mortgagees,  who  were 
shown  by  the  deed  to  be  trnstees,  had  no  effect  at  all  on 
the  operation  of  the  statute,  either  as  against  the  whole 
property  or  as  against  a  moiety  of  it;  Mellish,  L.J., 
expressed  an  opinion  that  the  part  of  sect.  28  of  3  &  4 
Wm.  IV.  c.  27  (now  sect.  7  of  37  &  38  Vict.  c.  57),  which 
relates  to  an  acknowledgment  when  there  are  more  mort- 
gagees than  one,  applies  only  to  cases  where  there  are 
divided  interests. 

In  the  case  of  Baker  v.  Wetton  (2),  in  which  the 
bill  alleged  that  the  mortgagee  had  kept  accounts  of 
the  rents  received  by  him,  and  had  otherwise  treated 
and  considered  himself  as  mortgagee,  a  question  was 
raised,  but  not  decided,  whether  the  bar  created  by 
twenty  years'  possession  (under  3  &  4  Wm.  IV.  c.  27) 
was  thereby  defeated.  This  is  a  question  of  some  im- 
portance, and  not  unlikely  to  arise  again.  Lord  St. 
Leonards  remarks  that  such  a  keeping  of  accounts  by  a 
mortgagee  could  hardly  be  held  to  supply  the  want  of 
an  acknowledgment.  "When  the  right  to  redeem  is 
barred,  no  one  has  a  right  to  inquire  how  the  owner, 
though  formerly  a  mortgagee,  has  kept  his  accounts.  The 
statute  intended  to  put  an  end  to  such  inquiries  "  (3). 
It  would  seem  that  where  the  mortgagee  has  entered  into 
possession,  accounts  of  his  receipts  of  rent  can  only  be 
used  as  an  acknowledgment  if  signed  by  him,  and  kept 
not  for  his  own  use  but  for  that  of  the  mortgagor,  as 
accounts  kept  for  the  mortgagee's  own  private  use  are  in 
no  sense  an  acknowledgment  given  by  him  to  the  mort- 
gagor or  his  agent  (4). 


(1)  L.  R.  10  Eq.  275 ;  6  Ch.  478 ;  39  L.  J.  Cli.  475 ;  40  L.  J.  Ch. 
338 

(2)  14  Sim.  426. 

(3)  Prop.  SUt.  p.  117. 

(4)  See  In  re  Aliaon,    Johnson  v,  Mounsei/i  11  Ch.  D.  28i. 
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No  particular  form  of  acknowledgment  would  seem  to    Pabt  V. 
be  required  any  more  than  in  the  case  of  an  acknowledg- 
ment within  the  14th  section  of  3  &  4  Wm.  IV.  c.  27,  What^ 
but  any  expression  in  writing  from  which  there  may  ledgment 
fairly  be  implied  an  admission  of  the  right  to  redeem  in  *'*ffi<»«»**- 
the  party  to  whom  the  expression  is  communicated, 
would  seem  sufficient  (1).    And  in  judging  whether  a 
document  is  a  sufficient    acknowledgment,  the  Court 
will  look  at  the  circumstances  in  which  it  was  written, 
and   will  construe  it  in  the  way  in  which  the  writer 
intended  it  to  be  construed  by  the  person  to  whom  it  waS 
addressed  (2). 

It  was  decided  under  the  28th    section  of  .3  &  4  The  28th 
Wm.  IV.  c.  27,  that  that  section  was  so  far  retrospective  3  &4  Wm. 
as  to  apply  to  cases  where  the  morts:aG:ee  was  in  posses-  ^\'  ^  ^^ 
sion  when   the   Act  passed,  and  took  away '  from  the  tire, 
mortgagor  the  benefit  of  acknowledgments  made  before 
the  passing  of  the  Act,  though  within  twenty  years  of 
action  brought,  if  they  were  not  such  acknowledgments 
as  to  meet  the  requirements  of  the  28th  section  (3).     In 
the  case  of  Batchelor  v.  MidcUeton  (3)  just  referred  to,  the 
mortgagee  had  entered  into  possession  in  1816,  and  the 
mortgaged   property  had  been  assigned  in  1827,  and 
again  in  1828  by  the  transferee,  the   deeds  of  assign- 
ment in  each  case  acknowledging  the  existence  of  the 
equity  of  redemption.    The  Act  3  &  4  Wm.  IV.  c.  27 
came  into  operation  on  the  31st  of  December,  1833.    It 
was  held  that  the  mortgagor  who  filed  his  bill  in  1845 
was  barred  of  his  right  to  redeem. 

It  should  be  observed  that  neither  in  the  28th  section  Disability 
of  3  &  4  Wm.  IV.  c.  27,  nor  in  the  7th  section  of  37  &  38  °^™^'*- 

gagor. 

Vict.  c.  57,  which  has  now  been  substituted  for  it,  is 

(1)  See  Stamfidd  v.  Eohson,  3  De  G.  M.  &  G.  620;  22  L.  J.  Ch. 
657 ;  Thompson  v.  Bon/yer,  9  Jur.  N.  S.  863. 

(2)  Fer  Shadwell,  V.-C,  Trulock  v.  Robey,  12  Sim.  p.  406. 

(3)  Batchelor  v.  Mi4dleion,  6  Hare,  75.    See  Towler  v.  ChaUerton^ 
6Bingh.  25a 
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Pabt  V.    there  any  saviDg  provided  for  disability  on  the  part  of 

^•"^^'    the  mortgagor  or  his  heirs  in  regard  to  the  bar  created 

by  those  sections ;  and  the  provisions  of  the  16th  section 

of  3  &  4  Wm.  IV.  c.  27  (now  the  3rd  section  of  37  &  38 

Vict.  c.  57)  do  not  apply  to  such  a  case  (1). 

(1)  Kinsman  v.  Bouse,  17  Ch.  D.  104;  Forster  v.  Patterson,  17 
Ch.  1).  132. 
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CHAPTER  XXII. 

SUMMABY  OP  THE  DIFPEBENT  STATUTES  OP  LIMITATION 
AFFECTING  THE  BIGHTS  OP  MOBTGAGOBS  AND 
MOBTGAGEES. 

In  the  foregoing  pages  there  have  been  discussions  on    Pabt  v. 

•  .  •  J*  !•       "x    J.'  i»   X*  'xi         CH.  XXII. 

SO  many  enactments  providing  limitations  of  time  with       

respect  to  the  various  rights  of  mortgagors  and  mort- 
gagees, that  it  may  be  useful  to  bring  together  and 
recapitulate  the  principal  provisions  by  which  the  limita- 
tions of  the  different  rights  and  remedies  of  those  parties 
are  governed. 

TJie  time  within  which  the  principal  of  the  mortgage  Recovery 
debt  can  be  recovered  out  of  the  land  is  limited  by  of  mort- " 
37  &  38  Vict.  c.  57,  s.  8,  to  twelve  years  (formerly  twenty  «»ge  debt. 
under  3  &  4  Wm.  IV.  c.  27).     The  time  for  recover- 
ing from  a  mortgagor  a  mortgage   debt  secured  by  a 
bond  or    covenant  is,   according    to    recent    decisions, 
limited  also  now  to  twelve  years  (1). 

The  42nd  section  of  3  &  4  Wm.  IV.  c.  27  provides  a  Recovery 
limitation  for  the  recovery  of  arrears  of  interest  on  a 
debt  charged  upon  land ;  and  the  period  allowed  for  its 
recovery  by  that  section  is  six  years,  unless  a  prior 
incumbrancer  has  been  in  possession  of  the  mortgaged 
land  within  a  year  before  action,  in  which  case  all  arrears 
of  interest  may  be  recovered  which  have  become  due 
during  the  possession  of  such  incumbrancer.  This  enact- 
ment extends  to  all  the  mortgagor's  remedies  for  the 

(1)  8uUon  V.  Sutton,  22  Ch.  D.  511 ;  Feamside  v.  Flint,  22  Ch.  D- 
679 ;  In  re  FrUhy,  AUUon  v.  Frisby,  43  Ch.  D.  106. 
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recovery  of  arrears  of  interest  on  a  mortgage  debt,  in- 
cluding a  foreclosure  action,  unless  there  is  a  covenant 
or  bond  by  which  the  mortgagor  is  expressly  bound  to 
pay  interest  on  the  debt ;  and  in  that  case  the  remedy 
for  the  recovery  of  the  interest  by  action  is  according 
to  the  authorities  excepted  out  of  the  42nd  section  of 
3  &  4  Wm.  IV.  c.  27,  and  is  within  the  8th  section  of 
37  &  38  Vict,  c.  57,  and  accordingly  the  mortgagee, 
though  he  can  recover  only  six  years'  arrears  out  of  the 
land,  can  recover  twelve  years'  arrears  by  the  personal 
remedy  of  an  action  on  the  bond  or  covenant  against  the 
mortgagor.  Where  the  covenant  for  payment  only  ex- 
tends to  the  principal,  the  interest  recoverable  even  in 
an  action  on  the  covenant  is,  it  seems,  limited  to  six 
years'  arrears  (1). 

It  is  a  somewhat  doubtful  question  whether  a  mort- 
gagor in  order  to  redeem  is  bound  to  pay  more  than  six 
years'  arrears  of  interest,  but  the  better  opinion  seems  to 
be  that  the  rights  of  the  parties  in  foreclosure  and 
redemption  actions  are  the  same,  and  that  a  mortgagor 
is  entitled  to  redeem  on  payment  of  six  years'  arrears 
only  (2).  In  an  action  for  the  redemption  of  a  mortgage 
of  a  reversionary  interest  in  personalty,  there  seems  no 
statutory  limit  for  the  recovery  of  arrears  of  interest  (3). 

It  seems  that  where  there  is  in  a  mortgage  deed  a 
covenant  to  pay,  and  a  redemption  action  is  instituted 
by  the  mortgagor's  heirs,  the  mortgagee  will  be  allowed 
to  tack  the  difference  between  the  six  and  twelve  years' 
arrears  of  interest  to  the  mortgage  debt  as  a  specialty 
debt,  subject  of  course  to  all  the  ordinary  incidents  of 
tacking  independent  specialty  debts  to  mortgage  debts, 
and  therefore  without  prejudice  to  mesne  incumbrancers 
(4).    A  mortgagee  would  probably,  though  this  is  not 


(1)  See  Part  IH.  Ch.  IV.  p.  200. 

(2)  See  ante.  Part  III.  Ch.  IV.  p.  204,  et  seq. 

(3)  Meaersh  v.  Brotvn,  45  Ch.  D.  225. 

(4)  Part  III.  Ch.  IV.  p.  210. 


actions. 


MORTGAGOR  AND  MORTGAGEE — StTMMART.  473 

so  clear,  be  allowed  to  do  this  in  a  foreclosure  action     PartV. 
instituted   by  him  against  the  mortgagor's  heirs   (1).  "^    ' 
It  would  seem^  however,  that  in  both  cases  the  ques- 
tion of  tacking  ought  to  be  actually  raised   on   the 
pleadings  (2). 

A  mortgagee  who  exercises  a  power  of  sale  and  has  in  Sale  under 
his  hands  the  proceeds,  is  entitled  to  deduct  from  the  ^^'  ^^ 
money  in  his  hands  the  principal  and  all  arrears  of  inte- 
rest due,  but  whenever  a  mortgagee  has  to  resort  to  an 
action  in  order  to  recover  arrears  of  interest  due,  he  can- 
not recover  more  than  six  years'  arrears;  but  a  petition 
by  the  mortgagee  for  the  payment  out  of  court  of  the 
proceeds  of  the  sale  which  have  been  paid  into  court,  is 
not  such  a  proceeding  as  to  limit  the  mortgagee  to  six 
years'  arrears  (3). 

Although  a  foreclosure  suit  is  clearly  within  sect.  42  of  Fore- 
3  &  4  Wm.  IV.  c.  27  (4),  it  is  also  a  suit  to  recover  land  '^''"' 
within  the  24th  section  of  that  Act  (5),  and  the  period  of 
limitation  is  twelve  years ;  time,  except  in  the  case  of 
mortgages  of  rent-charges,  would  be  set  running  afresh 
by  part  payment  of  principal  or  payment  of  interest,  in 
consequence  of  the  provisions  of  7  Wm.  IV.  and  1  Vict, 
c.  28  (6). 

The  mortgagee's  right  to  enter  on  mortgaged  land  is  a 
legal  right  within  the  meaning  of  the  1st  section  of  37  & 
38  Vict.  c.  57  (formerly  the  2nd  section  of  3  &  4  Wm.  IV. 
c.  27),  and  wiU,  accordingly,  like  any  other  legal  right  to 
land,  be  barred  at  the  end  of  twelve  years  after  the  right 
accrued  to  the  mortgagee  himself,  or  some  one  through 
whom  he  claims,  subject  only  to  the  effect  of  part  pay- 

(1)  See  ante.  Part  III.  Ch.  IV.  p.  210.  See  also  Watts  v.  Symes,  1 
De  G.  M.  &  a.  240 ;  and  Selbi/  v.  Fom/ret,  1  John.  &  Hem.  336 :  on 
appeal,  7  Jur.  N.  S.  835. 

(2)  See  ante,  Part  III.  Ch.  IV.  p.  211. 

(3)  See  ante.  Part  III.  Ch.  IV.  p.  209. 
4)  Part  III.  Ch.  IV.  p.  195. 

p)  Part  III.  Ch.  I.  p.  164. 
(6)  Part  V.  Ch.  XXI.  p.  455. 
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ment  of  principal  or  payment  of  interest,  under  the  pro- 
visions of  7  Wm.  IV.  and  1  Vict.  c.  28  (1). 

The  Acts  3  &  4  Wm.  IV.  c.  27,  3  &  4  Wm.  IV.  c.  42, 
and  37  &  38  Vict.  c.  57,  which  provide  limitations  appli- 
cable to  the  recovery  of  the  principal  and  interest  of 
mortgage  debts,  are  all  qualified  by  provisions  for  the 
enlargement  of  the  term  of  limitation  when  a  ¥nitten 
acknowledgment  of  the  debt  has  been  given ;  and  3  &  4 
Wm.  IV.  c.  42,  s.  5,  and  37  &  38  Vict.  c.  57,  s.  8, 
give  a  like  effect  to  a  part  payment  of  principal  or  inte- 
rest. The  enactments  which  provide  limitations  for  the 
recovery  of  land  are  also  qualified  by  provisions  for  the  en- 
largement of  the  time  of  limitation  by  a  written  acknow- 
ledgment, and  also  by  part  payment  of,  or  payment  of 
interest  on  the  mortgage  debt.  It  does  not,  however, 
follow  that  an  acknowledgment  or  part  payment,  which 
is  su£3cient  to  take  a  case  out  of  one  enactment,  is  suffi- 
cient to  satisfy  the  provisions  of  another.  The  sufficiency 
of  any  such  acknowledgment  or  payment  must,  it  is  clear, 
be  considered  with  reference  to  the  requirements  of  the 
particular  enactment,  the  effect  of  which  it  is  desired  to 
avoid.  And  the  effect  of  the  existence  of  any  disability 
on  the  different  rights  of  a  mortgagee  must  be  decided 
in  the  same  way.  Hence  it  may  be  worth  while  to  point 
out  how  the  different  rights  of  mortgagees  are  affected  by 
the  principal  provisions  with  respect  to  acknowledgments 
and  payments  contained  in  the  different  enactments 
applicable  to  the  various  remedies  for  the  recovery,  not 
only  of  the  money,  but  the  land,  and  also  the  principal 
provisions  with  regard  to  disabilities  applicable  in  the 
different  cases.  And  from  this  it  will  be  seen  that  there 
may  be  many  states  of  circumstances  under  which  some 
or  one  of  the  remedies  of  a  mortgagee  nmy  be  barred, 
while  others  are  not. 

First,  with  regard  to  acknowledgments  and  payments 
on  account  of  principal  or  interest. 

(1)  See  ante.  Part  V.  Oh.  XXI.  p.  455. 
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In  actions  governed  by  3  &  4  Wm.  IV.  c.  42,  s,  3,    PartV. 
acknowledgments  in  writing  must  be  signed  by  the  mort-    °°'^^°- 
gagor  or  his  agent,  bnt  need  not  be  made  to  the  mortgagee ; 
they  are  sufficient  if  made  to  a  third  party  (1). 

In  actions  governed  by  37  &  38  Vict.  c.  57,  s.  8,  and 
3  &  4  Wm.  IV.  c.  27,  s.  42,  the  acknowledgment  must 
be  signed  by  the  mortgagor  and  his  agent,  and  made  to 
the  mortgagee  or  his  agent  (2). 

In  actions  to  recover  the  land  governed  by  37  &  38 
Vict  c.  57,  8.  1,  and  3  &  4  Wm.  IV.  c.  27,  s.  24,  an 
acknowledgment  of  title  must  be  signed  by  the  mortgagor 
in  possession  himself  {not  hy  his  agent),  and  made  to  the 
mortgagee,  or  his  agent  (3). 

An  acknowledgment  made  after  the  commencement  of 
an  action  governed  by  3  &  4  Wm.  IV.  c.  42,  s.  3,  or 
37  &  38  Vict  c.  57,  s.  8,  is  of  no  avail ;  but  in  actions 
governed  by  3  &  4  Wm.  IV.  c.  27,  s.  42,  an  acknow- 
ledgment made  after  the  commencement  of  action  has  the 
same  effect  as  if  made  before  (4). 

In  actions  governed  by  3  &  4  Wm.  IV.  c.  42,  s.  3,  an 
acknowledgment  or  part  payment,  or  payment  of  interest 
by  one  of  several  parties  liable  on  the  specialty,  binds  all 
parties  liable,  including,  when  the  mortgagor  is  dead,  all 
persons  interested  in  his  real  estate  (5). 

In  actions  governed  by  37  &  38  Vict.  c.  57,  s.  8,  an 
acknowledgment  or  part  payment,  or  payment  of  interest 
by  a  person  entitled  to  the  equity  of  redemption  of  part 
of  the  land  mortgaged,  binds  every  person  entitled  to  the 
equity  of  redemption  in  any  other  part  of  the  land  included 
in  the  mortgage ;  but  it  is  not  so  clear  whether  the  same 
principle  holds  good  where  different  persons  have  different 
interests  in  the  equity  of  redemption  in  the  same  land,  or 

(1)  See  ante,  Part  II.  Ch.  IV.  p.  156,  et  seq. 

(2)  See  anU,  Part  III.  Ch.  V.  p.  221,  et  seq. 

(3)  See  ante,  Part  V.  Ch.  XIII.  pp.  380,  382,  et  seq. 

(4)  See  ante.  Part  11.  Ch.  IV.  p.  153,  and  Part  III.  Ch.  V.  p.  220. 

(5)  See  a/t/c,  Part  II.  Ch.  IV,  p.  158. 
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Party,    applies  at  all  to  acknowledgments  in  actions  or  suits 
ciTjcxir.    gQ^g^g^  by  3  &  4  Wm.  IV.  c.  27,  s.  42. 

In  actions  and  suits  to  recover  the  land  within  37  &  38 
Vict.  c.  57,  s.  1,  and  3  &  4  Wm.  IV.  c.  27,  s.  24,  an 
acknowledgment  by  a  mortgagor,  affects  only  the  lands  in 
his  possession,  but  by  virtue  of  7  Wm.  IV.  and  1  Vict, 
c.  28,  part  payment,  or  payment  of  interest  by  a  person 
entitled  to  the  equity  of  redemption  of  part  of  the  land 
mortgaged,  binds  the  persons  entitled  to  the  equity  of 
redemption  in  all  the  rest  of  the  land  included  in  the 
mortgage  (1). 

The  benefit  of  the  Act  7  Wm.  IV.  and  1  Vict.  c.  28,  is 
confined  to  mortgagees  of  land  as  defined  by  the  1st 
section  of  3  &  4  Wm.  IV.  c.  27,  and  does  not,  therefore, 
extend  to  mortgagees  of  rent-charge  (2).  And  the  part 
payment  of  principal,  or  payment  of  interest,  has,  under 
the  statute  7  Wm.  IV.  and  1  Vict.  c.  28,  the  effect  of 
keeping  alive  the  right  under  the  mortgage,  not  only  as 
against  the  mortgagor  who  makes  the  payment,  but  also 
as  agtunst  a  person  who  has  possession  of  the  land 
adversely  both  to  mortgagor  and  mortgagee.  It  seems 
doubtful  to  what  extent  such  payment  can  prejudice  the 
title  of  a  person  who,  but  for  it,  would  have  gained  a 
complete  title  to  the  land  under  the  statute ;  that  is  to 
say,  whether  the  mortgage  is  only  kept  alive  as  an  en- 
cumbrance on  such  person's  estate,  or  whether  the  mort- 
gagee has  a  right  to  oust  such  a  person  entirely  from  that 
estate,  and  so  not  only  to  preserve  the  mortgagee's  title, 
but  also  to  revest  the  mortgagor's.  It  is,  however,  clear 
that  payment  of  principal  or  interest,  to  have  any  effect 
at  all  under  the  statute  of  7  Wm.  IV.  and  1  Vict.  c.  28, 
must  be  made  before  any  person  has  gained  a  complete 
title,  as  ag£unst  both  the  mortgagor  and  mortgagee  by 
possession,  under  3  &  4  Wm.  IV.  c.  27  (3). 

See  cmU,  Part  V.  Gh.  XIII.  p.  289. 
,  See  ante^  Part  V.  Ch.  XXL  p.  456. 
^3)  See  ante^  Pait  Y.  Ch.  XX 1.  p.  458,  et  seq. 
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Secondly,  as  to  disabilities.  Pabt  V. 

In  actions  governed  by  3  &  4  Wm.  IV.  c.  42,  s.  3,    ^^^' 
allowance  is  made  for  infancy,  coverture,  nnsoundness  of  ^,*f:. . 
mind,  and  absence  of  the  defendant  beyond  seas,  and 
time  does  not  run  till  the  disability  ceases  (1).    Cover- 
ture, since  the  Married  Women's  Property  Act,  1882,  is 
no  longer  a  disability. 

In  actions  governed  by  37  &  38  Vict.  c.  57,  s.  8,  no 
actual  provision  is  made  for  any  disabilities,  but  as  time 
does  not  begin  to  run  until  there  is  some  person  capable 
of  giving  a  discharge,  provision  is  practically  made  for 
infancy  and  unsoundness  of  mind,  but  none  is  made  for 
the  absence  of  the  defendant  beyond  seas,  and  none  for 
coverture.  So  far  as  an  allowance  is  made,  twelve  years 
is  given  from  the  cesser  of  the  disability  (2). 

In  actions  governed  by  3  &  4  Wm.  IV.  c.  27,  s.  42,  no 
provision  is  made  for  disabilities  at  all  (3). 

In  actions  for  the  recovery  of  land,  governed  by  37  & 
38  Vict.  c.  57,  s.  1,  and  3  &  4  Wm.  IV.  c.  27,  s.  24, 
allowance  is  made  for  infancy,  coverture,  and  unsound- 
ness of  mind.  Coverture  is  now  probably  only  a  dis- 
ability, if  at  all,  in  the  cases  of  persons  married  before 
January  1,  1883.  The  time  allowed  is  six  years  from  the 
cesser  of  the  disability,  or  the  death  of  the  party  under  it, 
notwithstanding  twelve  years  may  have  expired  from  the 
accrual  of  the  cause  of  action,  but  in  no  case  is  more  than 
thirty  years  allowed  from  that  time  (4). 

A  mortgagor's  right  to  redeem  is  limited  by  sect.  7  of  Right  to 
37  &  38  Vict.  c.  57,  to  twelve  years  from  the  time  when  ^^^'' 
the  mortgagee  went  into  possession,  or  from  the  last 
written  acknowledgment  of  the  mortgagor's  title  signed 
by  the  mortgagee.    But  it  is  expressly  provided  by  the 
section  that,  when  there  are  several  mortgagees,  or  several 

;i)  See  ante.  Part  II.  Ch.  III.  p.  149. 
[2)  See  ante.  Part  III.  Ch.  III.  p.  190. 
r3)  See  ante.  Part  III.  Ch.  IV.  p.  217. 
^^4)  See  ante.  Part  V.  Ch.  XV.  p.  390,  et  seq. 
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Pabt  V.  persons  entitled  under  one  mortgage,  such  an  acknow- 
CH.XXIL  ledgment  is  only  to  operate  against  the  estate  or  interest 
of  the  person  making  it,  or  any  estate  or  interest  to  take 
effect  in  defeasance  of  such  estate  or  interest.  This 
section  probably  includes  the  case  where  a  mortgagee  has 
not  taken  possession  of  the  land,  or  received  its  immediate 
proceeds,  but  has  received  the  rents  from  a  tenant  in 
possession  (1). 

In  all  cases  where  a  mortgagee  has  taken  possession 
or  received  the  profits  of  land  within  the  meaning  of 
the  7th  section  of  37  &  38  Vict.  c.  57,  the  mortgagor's 
title  will  be  extinguished  by  sect.  34  of  3  &  4  Wm.  IV . 
c.  27,  at  the  end  of  twelve  years,  unless  some  acknowledg- 
ment be  given  in  the  meantime  so  as  to  keep  the 
title  alive.  And  jf  the  title  be  once  extinguished,  no 
acknowledgment  subsequently  given  can  revive  it  (2). 

No  allowance  is  made  under  this  section  for  any 
disability  on  the  part  of  the  mortgagor  (3). 

(1)  See  ante,  Part  V.  Ch.  XXI.  p.  464. 

(2)  See  ante,  p.  466. 

(3)  See  ante,  p.  469. 
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CHAPTER  XXIII. 

PROPERTY  OP  SPIRITUAL   AND    ELEEMOSYNARY  CORPORA- 
TIONS SOLE  (3  &  4  WM.  IV.  c.  27,  s.  29). 

The  29th  section  of  the  Act  3  &  4  Wm.  IV.  c.  27  pro-    Paut  v. 
vides  as  follows  :—  im.jxiii, 

"  It  shall  be  lawful  for  any  archbishop,  bishop,  dean,  3  &  4 
prebendary,  parson,  vicar,  master  of  hospital,  or  other  c.  27,  s.  29. 
spiritual  or  eleemosynary  corporation  sole  to  make  an 
entry  or  distress,  or  to  bring  an  action  or  suit  to  recover 
any  land  or  rent  within  such  period  as  hereinafter  is 
mentioned  next  after  the  time  at  which  the  right  of 
such  corporation  sole,  or  of  his  predecessor,  to  make  such 
entry  or  distress,  or  bring  such  action  or  suit,  shall  first 
have  accrued;  that  is  to  say,  the  period  during  which 
two  persons  in  succession  shall  have  held  the  office  or 
benefice  in  respect  whereof  such  land  or  rent  shall  be 
claimed,  and  six  years  after  a  third  person  shall  have 
been  appointed  thereto,  if  the  times  of  such  two  incum- 
bencies, and  such  term  of  six  years  taken  together, 
shall  amount  to  the  full  period  of  sixty  years ;  and  if 
such  times  taken  together  shall  not  amount  to  the  full 
period  of  sixty  years,  then  during  such  further  number 
of  years,  in  addition  to  such  six  years  as  will  with  the 
time  of  the  holding  of  such  two  persons,  and  such  six 
years,  make  up  Ihe  full  period  of  sixty  years;  and  no 
such  entry,  distress,  action  or  suit,  shall  be  made  or 
brought  at  any  time  beyond  the  determination  of  such 
period." 
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PabtV.  This  section  only  applies  to  spiritual  and  eleemo- 
^^""''  S3mary  corporations  sple,  and  excepts  these  bodies  from 
the  operation  of  the  1st  section  of  37  &  38  Vict  c.  57 
(formerly  the  2nd  section  of  3  &  4  Wm.  IV.  c.  27), 
and  provides  in  their  case  a  more  extended  period  of 
limitation. 
Tithes.  Tithes  belonging  to  snch  bodies  are  excluded  by  the 

1st  section  of  3  &  4  Wm.  IV.  c.  27,  from  the  meaning  of 
the  word  ^'  land  "  throughout  that  Act  and  the  amending 
Act  37  &  38  Vict.  c.  57,  and  are  therefore  not  aflfected  by 
any  of  the  provisions  of  either  Act. 
Tithe  rent-       Tithe  rent-charge  in  general,  as  pointed  out  in  a 
charge.        former  chapter  (1),   is  included  in  the   word   "rent" 
throughout  the  Act  3  &  4  Wm.  IV.  c.  27  (2),  and,  when 
in  the  hands  of  any  spiritual  or  eleemosynary  corporation 
sole,  comes  within  the  protection  of  the  29th  section  of 
that  Act  (3).      The  money  payments  in  lieu  of  tithes 
made  after  the  rentes  settled  by  37  Hen.  VIII.  c.  12,  in 
respect  of  houses  in  the  City  of  London,  are  rent  within 
the  meaning  of  the  Act,  and  when  in  the  hands  of 
spiritual  or   eleemosynary  corporations  sole  would  fall 
within  the  protection  of  the   29th  section  (4).      The 
amount  of  arrears  of  tithe  rent-charge  recoverable  is 
limited  by  the  Tithe  Commutation  Act  (5)  to  two  years' 
arrears,  and  that  provision  would  exempt  all  tithe  rent- 
charges  from  the  operation  of  the  42nd  section  of  3  &  4 
Wm.  IV.  c.  27.    By  the  Tithe  Act,  1891   (6),  which 
makes  tithe  rent-charge  payable  by  the  owner  instead  of 
the  occupier,  a  sum  on  account  of  tithe  rent-charge  shall 
not  be  recoverable  under  the  Act  unless  proceedings 
for  such  recovery  have  been  commenced  before  the  ex- 

(1)  Part  V.  Ch.  II.  p.  283. 

(2)  Jrish  Land  Commission  v.  Grant,  10  App.  Cas.  14. 

(3)  See  per  Lord  Selbome,  L.C.,  Irish  Land  Commission  v.  Orant^ 
10  App.  Cas.  at  p.  29. 

(4)  Fayne  v.  EsdaiU^  13  App.  Cas.  613. 

(5)  6  &  7  Wm.  IV.  c.  71,  ss.  81  &  82. 

(6)  64  Vict.  c.  8,  8. 10. 
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piration  of  two  years  from  the  date  at  which  it  became    Pabt  v. 
payable.  ^ifL"'" 

The  29th  section  of  3  &  4  Wm.  IV.  c.  27  operates, 
like  the  1st  section  of  37  &  38  Vict.  c.  57  (formerly  the 
2nd  section  of  3  &  4  Wm.  IV.  c.  27),  by  barring  the  right 
to  bring  an  action  or  make  a  distress  at  the  end  of  a 
certain  period  after  the  time  when  that  right  accrues ; 
and  the  time  when  the  right  is  to  be  deemed  to  accrue 
in  each  particular  case  must  be  determined  by  reference 
to  the  earlier  sections  of  the  Act  3  &  4  Wm.  IV.  c.  27, 
and  to  sect.  2  of  37  &  38  Vict.  c.  57  (1).  And  it  seems 
that  the  provisions  as  to  acknowledgments  contained  in 
the  14th  section  of  3  &  4  Wm.  IV.  c.  27,  will  also  be 
applicable  to  actions  governed  by  the  29th  section. 
When,  by  virtue  of  the  29th  section,  the  remedy  by  action 
or  distress  is  once  taken  away,  the  whole  right  to  the 
inheritance  in  the  land  or  rent  is  extinguished  by  the 
34th  section. 

By  the  Ecclesiastical  Commissioners  Act,  1840  (2),  all  Church 
the  estates  of  deaneries  and  canonries  which  were  not  f^^u^  ^ 
suspended  by  the  Act  were,  subject  to  the  rights  of  ^*^^- 
existing  holders,  vested  in  a  lay  body,  viz.  in  the 
Ecclesiastical  Commissioners.  Sect.  57  of  the  Act  pro- 
vided that  the  Ecclesiastical  Commissioners,  "for  the 
purpose  of  obtaining  possession  "  of  the  property  vested 
in  them  by  the  Act,  should  "  have  and  enjoy  all  rights, 
powers  and  remedies,  at  law  and  in  equity,  which  belonged 
or  belong  or  would  belong  or  have  belonged  to  the 
holder  of  the  deanery,"  &c.,  in  respect  of  which  the 
property  in  question  vested  in  the  Commissioners.  In 
the  case  of  Ecclesiastical  Commissioners  v.  Rowe  (3),  a 
question  arose  as  to  the  effect  of  sect.  57.  In  that  case 
an  allotment  under  an  Inclosure  Act  was  made  in  1818 
in  respect  of  premises  held  under  a  lease  from  a  dean. 
The  lease  was  renewed  from  time  to  time,  but  the  allot- 

(1)  Archbifhop  of  Dublin  v.  Lord  Trimhston,  12  Ir.  Eq.  R.  251. 

(2)  3  &  4  Yict.  c.  113.  (3)  5  App.  Cas.  73G. 

2  I 
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Part  y.    ment  was  not  inclnded  in  the  renewals,  and  after  1821 

'. the  allotment  was  possessed  adversely  to  the  right  of  the 

dean.  The  dean  died  in  1854,  never  having  claimed  the 
allotment,  and  the  estates  of  the  deanery  then  became 
vested  in  the  Ecclesiastical  Commissioners.  In  1877 
the  Commissioners  brought  an  action  to  recover  posses- 
sion of  the  allotment.  It  was  held  by  the  House  of 
Lords  that,  the  right  of  action  having  accrued  to  the 
dean  during  his  lifetime,  sect.  57  preserved  to  the  Com- 
missioners the  rights  which  the  dean  had  during  his 
lifetime,  and  therefore  that  the  limitation  in  respect  of 
the  property  in  question  was  that  provided  by  sect.  29, 
and  that  the  Commissioners  were  not  barred.  Lord 
Selbome  expressed  an  opinion  that,  when  once  the  Com- 
missioners had  gained  possession  of  any  land  vested  in 
them  by  the  Act,  sect.  29  no  longer  applied  to  them. 

In  the  case  of  the  Irish  Land  Commission  v.  Grant  (1), 
where  property  belonging  to  an  ecclesiastical  corporation 
sole  had  been  vested  in  a  lay  body  by  an  Act  (2)  which 
contained  no  such  provision  as  sect.  57  of  the  Eccle- 
siastical Commissioners  Act,  1840,  the  House  of  Lords 
held  that  the  period  of  limitation  applicable  to  the  lay 
body  for  the  recovery  of  tithe  rent-charge  formerly  be- 
longing to  an  ecclesiastical  corporation  sole  was  twenty 
years,  and  that  sect.  29  of  3  &  4  Wm.  IV.  c.  27  had  no 
application. 

(1)  10  App.  Cas.  14.  (2)  32  &  33  Vict.  c.  42. 
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CHAPTEK  XXIV. 

LIMITATION  OP   RIGHT  TO   RECOVER  PRESENTATIONS   AND 

ADVOWSONS  (3  &  4  WM.  IV.  0.  27,  ss.  30, 31,  32,  33). 

By  the  old  common  law,  if  a  stranger  usurped  a  patron's  Part  v. 
right  of  preseijiting  to  a  living,  and  the  clerk  presented  ^'^^'^ 
by  the  stranger  was  instituted,  the  patron's  right  to  the 
presentation  for  that  turn  was  lost,  and  could  not  be 
recovered  by  an  action  of  quare  impedit,  as  the  church 
was  full  by  the  act  of  the  usurper  (1).  Moreover,  if  the 
stranger's  presentee  was  inducted,  the  patron's  possession 
of  the  advowson  was  displaced,  and  could  only  be 
recovered  by  a  real  action  called  a  writ  of  right  of 
advowson  (2). 

To  remedy  this  it  was  enacted  by  the  statute  West.  2,  i3^*^i-  ^• 
13  Edwd.  I.  c.  5,  as  follows  : — 

"  In  writs  of  darrein  presentment  and  quare  impedit .  .  . 
if  the  defendant  allegeth  plenarty  of  the  church  of  his 
own  presentation,  the  plea  shall  not  fail  by  reason  of  the 
plenarty,  so  that  the  writ  be  purchased  within  six  months, 
though  he  cannot  recover  his  presentation  within  the 
six  months." 

If  the  true  patron  omitted  to  bring  his  action  within 
six  months,  the  seisin  was  gained  by  the  usurper,  and 
the  patron  had  no  other  means  of  recovering  the  inheri- 
tance of  the  advowson  but  by  the  hazardous  process  of 
a  writ  of  right.  To  remedy  this  the  statute  7  Anne 
c.  18  was  passed,  which  enacted  that  no  usurpation  upon 

(1)  Rogers'  Eccl.  Law,  21 ;  Keilwey,  88. 

(2)  Rogers'  Eccl.  Law,  22. 
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Part  V.    any  avoidance  should  displace  the  estate  or  interest  of 
cHjcxiv.    ^^y  patron,  or  turn  it  to  a  right,  but  |  that  such  a  patron 
might  present  or  maintain  a  quare  impedit  upon  the  next 
avoidance,  notwithstanding  such  usurpation. 

The  old  action  of  quare  impedit  is  now  abolished  (1), 
but  an  analogous  action  may  still  be  brought  which 
would  seem  to  bear  the  same  relation  to  the  old  action 
of  qiuire  impedit,  that  the  present  action  to  recover 
possession  of  land  bears  to  the  old  action  of  ejectment  (2). 
Right  to  The  eflfect  of  these  enactments  is,  that,  if  a  stranger 
SoTbarred  ^surps  a  presentation,  the  rightful  patron  can  recover 
the  benefice  by  an  action  analogous  to  the  old  action 
of  qtiare  impedit,  provided  he  pursue  his  remedy  within 
six  months,  which  period  is  calculated  from  the  institu- 
tion of  the  usurper's  presentee  (3) ;  but,  if  the  patron 
allows  six  months  to  pass  without  bringing  his  action, 
his  right  of  presentation  is  lost  for  that  turn  without 
remedy.  But  the  usurper  gains  no  right  to  the  ad- 
vowson,  nor  anything  more  than  the  benefit  of  a  single 
presentation  (4). 

Where  the  mortgagor  of  an  advowson,  who  was  equit- 
ably entitled  to  present  to  the  benefice,  filed  a  bill  to 
compel  the  presentee  to  resign,  it  was  held  that  the 
bill  was  as  much  within  the  limitation  of  the  statute 
Westm.  2nd,  as  a  quare  impedit,  and  the  bill,  having  been 
brought  seven  months  after  the  institution  of  the  presen- 
tee, was  dismissed  (5). 

Before  the  Act  3  &  4  Wm.  IV.  c.  27,  in  the  words 
of  Sir  William  Blackstone  (6),  there  was  "  no  limitation 
with  regard  to  the  time  within  which  any  actions  touching 


T'tli*  to 
adrowiAiis. 


(1)  See  ani€t  p.  412. 

(2)  See  R.  S.  C.  1883,  App.  A.  Part  IIL  Sec.  IV. ;  Whitehead's 
Church  Law,  p.  229. 

(3)  Keilwey,  88. 

(4)  Blackst.  lib.  3,  c.  16,  Ist  ed.    Vol.  III.  p.  244. 

(5)  Oardiner  v.  Griffith,  2  P.  Wms.  404.    And  see  Bolder  v.  Ailing- 
ion,  3  Atk.  453. 

(6)  Lih.  3,  c.  16,  let  ed.    Vol.  III.  p.  250. 
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advowsons  "  were  "  to  be  bronffht,  at  least  none  later  than  Pabt  V. 
the  times  of  Eichard  I.  and  Henry  III. ;  for  by  statute  1__  ' 
1  Mary,  sess.  2,  c.  5,  the  Statute  of  Limitations  32 
Henry  VIII.  c.  2,  is  declared  not  to  extend  to  any 
writ  of  right  of  advowson,  qiLare  impedit,  or  assize  of 
darrein  presentment,  or  jus  patronatus.  And  this  upon 
very  good  reason,  because  it  may  very  easily  happen 
that  the  title  to  an  advowson  may  not  come  in  ques- 
tion, nor  the  right  have  opportunity  to  be  tried, 
within  sixty  years,  which  is  the  longest  period  of  limi- 
tation assigned  by  the  statute  of  Henry  VIII."  Sir 
William  Blackstone  suggested  that,  although  a  limita- 
tion would  be  improper  with  respect  only  to  the  length 
of  time,  yet  a  limitation  might  be  established  with  re- 
spect to  the  number  of  avoidances,  or  rather  a  limitation 
compounded  of  the  length  of  time  and  the  number  of 
avoidances  together ;  as,  "  for  instance,  if  no  seisin  were 
admitted  to  be  alleged  in  any  of  these  writs  of  patronage, 
after  sixty  years  and  four  (1)  avoidances  were  past "  (2). 
The  law,  as  above  stated,  seems  to  have  been  substantially 
the  same  in  Ireland  (3). 

This  suggestion  of  Sir  William  Blackstone's  was 
adopted  by  the  Legislature  and  embodied  in  the  Act 
3  &  4  Wm.  IV.  c.  27,  sects.  30,  31,  32  and  33  of 
which  are  as  follows : — 

"No  person  shaJl  bring  any  qiiare  impedit,  or  other  3&4 
action,  or  any  suit  to  enforce  a  right  to  present  to  or  be-  ^  g?  ^^30 
stow  any  church,  vicarage,  or  other  ecclesiastical  benefice 
as  the  patron  thereof,  after  the  expiration  of  such  period 
as  hereinafter  is  mentioned  (that  is  to  say),  the  period 
during  which  three  clerks  in  succession  shall  have  held 
the  same,  all  of  whom  shall  have  obtained  possession 
thereof  adversely  to  the  right  of  presentation  or  gift  of 
such  person,  or  of  some  person  through  whom  he  cltdms, 


s 


1)  «« Three"  in  later  editiona. 

2)  Blackst.  Com.  lib.  3,  c.  16,  Ist  ed.    Vol.  III.  p.  251. 
(3)  See  10  Car.  I  Scbs.  2  Jr.  c.  6. 
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Part  V.    if  the  times  of  such  incumbencies  taken  together  shall 
.H.  XXIV.    g^jjjQ^^j^  ^  ^Q  £yjj  period  of  sixty  years ;  and  if  the 

times  of  such  incumbencies  shall  not  together  amount  to 
the  full  period  of  sixty  years,  then  after  the  expiration 
of  such  further  time  as  with  the  times  of  such  incum- 
bencies will  make  up  the  full  period  of  sixty  years." 
3  &  4  **  Provided  always  that  when  on  the  avoidance  after  a 

Wm    IV 

c.  27, 8. 31  clerk  shall  have  obtained  possession  of  an  ecclesiastical 
benefice  adversely  to  the  right  of  presentation,  or  gift  of 
the  patron  thereof,  a  clerk  shall  be  presented  or  collated 
thereto  by  his  Majesty,  or  the  ordinary,  by  reason  of  a 
lapse,  such  last-mentioned  clerk  shall  be  deemed  to 
have  obtained  possession  adversely  to  the  right  of  pre- 
sentation, or  gift  of  such  patron  as  aforesaid  ;  but,  when 
a  clerk  shall  have  been  presented  by  his  Majesty  upon 
the  avoidance  of  a  benefice,  in  consequence  of  the 
incumbent  thereof  having  been  made  a  bishop,  the 
incumbency  of  such  clerk  shall,  for  the  purposes  of  this 
Act,  be  deemed  a  continuation  of  the  incumbency  of  the 
clerk  so  made  bishop/* 

Section  32.  "  In  the  coustructiou  of  this  Act  every  person  claiming 
a  right  to  present  to  or  bestow  any  ecclesiastical  benefice 
as  patron  thereof  by  virtue  of  any  estate,  interest  or  right 
which  the  owner  of  an  estate  tail  in  the  advowson  might 
have  barred,  shall  be  deemed  to  be  a  person  claiming 
through  the  person  entitled  to  such  estate  tail,  and  the 
right  to  bring  any  quare  impedit,  action  or  suit  shall  be 
limited  accordingly." 

Section  33,  "No  person  shall  bring  any  quare  impedit  or  other 
action,  or  jmy  suit  to  enforce  a  right  to  present  to  or 
bestow  any  ecclesiastical  benefice,  as  the  patron  thereof, 
after  the  expiration  of  one  hundred  years  from  the  time 
at  which  a  clerk  shall  have  obtained  possession  of  such 
,  benefice,  adversely  to  the  right  of  presentation  or  gift  of 
such  person,  or  of  some  person  through  whom  he  claims, 
or  of  some  person  entitled  to  some  preceding  estate  or 
interest,  or  undivided  share,  or  alternate  right  of  pre- 
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sentation  or  gift,  held  or  derived  nnder  the  same  title,  Part  v. 
unless  a  clerk  shall  subsequently  have  obtained  possession  ^^J^^  • 
of  such  benefice  on  the  presentation  or  gift  of  the  person 
so  claiming,  or  of  some  person  through  whom  he  claims, 
or  of  some  other  person  entitled  in  respect  of  an 
estate,  share  or  right,  held,  or  derived  under  the  same 
title/' 

These  sections  did  not  at  first  apply  to  Ireland,  their 
operation  being  excluded  by  sect.  44,  but  they  were 
extended  to  Ireland  by  the  1st  and  2nd  sections  of 
6  &  7  Vict.  c.  54 ;  the  part  of  sect.  44,  which  provided 
that  those  sections  should  not  extend  to  Ireland,  was 
repealed  by  37  &  38  Vict.  c.  35,  and  the  1st  and  2nd 
sections  of  6  &  7  Vict.  c.  54  have  been  repealed  by 
54  &  55  Vict.  c.  67. 

The  3rd  section  of  6  &  7  Vict.  c.  54  interprets  the 
meaning  of  sects.  30-32  of  3  &  4  Wm.  IV.  c.  27,  and  is 
as  follows : — 

**  And  whereas  doubts  have  been  entertained  whether  Limitation 
the  several  periods  by  the  said  Act  {Le.  3  &  4  Wm.  IV.  Hght.^'^'" 
c.  27)  limited  for  bringing  any  quare  impedit,  or  other  ^  &  7  Vict. 
action,  or  any  suit,  to  enforce  a  right  to  present  to  or    *     '  "  ' 
bestow  any  ecclesiastical  benefice  as  the  patron  thereof, 
apply  to  the  case  of  a  bishop  claiming  to  have  right  to 
collate  to  or  bestow  any  ecclesiastical  benefice  in  his 
diocese,  and  it  is  expedient  that  all  such  doubts  should 
be  removed;  be  it  therefore  enacted  that  the  several 
periods  limited  by  the  said  Act,  or  by  this  Act,  for 
bringing  any  quare  impedit  or  other  action,  or  any  suit  to 
enforce  a  right  to  present  to  or  bestow  any  ecclesiastical 
benefice,  shall  apply  to  the  case  of  any  bishop  claiming 
a  right  as  patron  to  collate  to  or  bestow  any  ecclesiastical 
benefice,  and  that  such  right  shall  be  extinguished  in 
the  same  manner  and  at  the  same  periods  as  the  right 
of    any  other    patron    to    present    to    or    bestow  any 
ecclesiastical  benefice,  provided    always  that    nothing 
herein  contained  shall  be  deemed  to  uflect  the  right  of 
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any  bishop  to  collate  to  any  ecclesiastical  benefice  by 
reason  of  lapse." 

The  eflfect  of  these  sections  is  to  determine  the  period 
after  which  no  action  can  be  brought  to  recover  an 
adyowson,  and  by  the  34th  section  the  right  to  the 
advowson  is,  at  the  end  of  the  same  period^  finally 
extinguished. 

Sect.  30  introduces  the  old  doctrine  of  adverse  posses- 
sion,  and  time  under  that  section  will  not  run  against  a 
patron's  right  to  present,  from  the  mere  fact  of  a  benefice 
being  in  the  hands  of  a  clerk  who  did  not  obtain 
possession  from  such  patron  or  his  predecessor,  but  only 
if  such  possession  was  obtained  adversely  to  the  patron's 
title.  This  is  necessary  from  the  nature  of  the  case,  for 
if  an  advowson  be  vested  in  two  or  more  co-parceners, 
joint  tenants,  or  tenants  in  common,  and  a  partition  be 
made  between  them,  each  of  them  is  separately  seised 
of  a  right  to  present  in  turn  independently  of  the  rest  (1), 
and  such  presentation  is  in  no  way  inconsistent  with  the 
right  of  the  other  or  others  to  present  in  turn  subse- 
quently. But,  although  a  presentation  by  one  co- 
parcener, joint  tenant  or  tenant  in  common,  in  turn,  is 
never  considered  adverse  to  the  right  of  the  partner  in 
title,  and  although  under  the  30th  section  a  presentation 
adverse  to  one  entitled  to  present  on  any  vacancy  is  not 
adverse  to  the  right  of  another  person  entitled  to  present, 
yet  the  33rd  section,  providing  the  longer  period  of 
limitation,  makes  a  presentation  adverse  to  one  of  such 
parties  have  the  same  effect  as  if  it  had  been  adverse  to  all. 

The  time  from  which  the  statute  begins  to  run  on  the 
occasion  of  an  adverse  presentation  is  the  time  when  the 
clerk  obtains  possession  of  the  benefice,  and  this,  it  seems, 
is  the  time  of  induction,  which  is  the  act  by  which  the 
clerk  is  made  complete  incumbent  (2). 


1^  See  7  Anne,  c.  18. 

,2)  See  Watson,  The  Clergyman's  Law,  c.  16,  p.  155. 
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If  a  patron  neglect  for  six  months  to  present  to  a    Part  v. 
benefice,  the  right  to  present  for  that  turn  lapses  to  the    ^"'  ^^'^' 
ordinary.    If  the  ordinary  neglect  to  fill  the  church  within  ^ps«- 
another  period  of  six  months,  the  right  lapses  to  the 
metropolitan ;  and  if  he  be  guilty  of  the  same  neglect 
for  a  like  period,  the  right  lapses  to  the  Crown ;  at  least 
these  are  the  three  stages  through  which  a  right  of 
presentation  is  said  to  lapse,  as  the  law  is  generally  laid, 
down  (1). 

Sect.  31  provides  that  a  presentation  by  the  Crown  or 
the  ordinary  on  the  occasion  of  a  lapse,  after  the  incum- 
bency of  a  clerk  presented  by  a  usurper,  shall  be  con- 
sidered adverse  to  the  right  of  the  patron,  and  though  it 
does  not  mention  presentation  by  the  metropolitan  eo 
nomine  when  the  right  has  lapsed  to  him,  yet  such  a  case 
is,  no  doubt,  within  the  section,  for  the  metropolitan  is 
the  superior  ordinary  of  the  whole  province  as  being  the 
guardian  of  the  spiritualities  (2). 

Where  an  avoidance  of  a  living  is  caused  by  the  Presen- 
removal  of  an  incumbent  to  a  bishopric,  the  Crown  has  a  Jje  ^Ciwn 
prerogative  right  to  present  for  that  turn,  even  though  jo  room  of 
the  right  be  not  exercised  before   the  death  of   the  *  "  ^^' 
incumbent  so  removed  (3).     Such  a  presentation  is  by 
sect.  31  not  to  be  reckoned  a  presentation  adverse  to  the 
right  of  the  patron ;  but  the  incumbency  of  the  clerk  so 
presented  is  to  be  deemed  a  continuation  of  the  last 
incumbency,  whether  the  last  incumbent  obtained  posses- 
sion adversely  to  the  title  of  the  rightful  patron  or  not. 

There  are  other  cases,  however,  in  which  the  right  of  Presen- 
presentation  passes  to  the  Crown,  as  by  forfeiture  for  the^Crown 
simony  (4),  or  by  reason  of  the  outlawry  of  the  patron  (5),  ®^  ^^'■ 


(1)  See  Watson,  The    Clergyman's    Law,  c.  12,  pp.  114,  115; 
CJomyns'  Dig.  Esalise,  H.  11, 12 ;  Dyer,  348a. 

;2)  See  2  Coke's  Inst.  398 ;  Watson,  c.  12,  p.  114. 

[3)  See  Rex  v.  Arcfibiahop  of  Armagh^  2  Str.  837. 

^4)  See  31  Eliz.  c.  6,  s.  4. 

,6)  Com.  Dig.  Esgiise,  H.  6;  Watson,  The  Clergyman's  Law,  c.  11 
p.  104.    See  post.  Part  VIIL  Ch.  XL 
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which  are  not  specially  mentioned  in  the  statute ;  and  as 
to  these  it  may  be  observed  that,  although  the  presenta- 
tion by  the  Crown  in  those  cases  is  according  to  law  and 
not  a  usurpation  of  the  patron's  right,  yet  it  is  made 
against  the  patron's  will,  and  in  prejudice  of  his  general 
right  to  present  in  respect  of  the  advowson  vested  in  him, 
and  therefore  the  clerk  presented  by  the  Crown  may  be 
said,  in  some  sense,  to  obtain  possession  adversely  to  the 
patron's  right. 

It  may  be  remarked  that  the  statute  which  gives  the 
right  of  presentation  to  the  Crown  in  a  case  of  simony 
expressly  limits  such  right  to  that  "  one  turn  only." 

Where  the  right  to  present  goes  to  either  of  the 
universities  for  the  reason  that  the  patron  is  a  Papist, 
the  presentation  does  not  seem  adverse  to  the  patron's 
right ;  for  the  universities  have  no  title  to  such  presen- 
tation except  that  conferred  on  them  by  statute,  and  that 
is  only  a  right  to  present  during  such  time  as  the  patron 
shall  be  and  remain  a  Papist  (1),  so  that  their  right 
depends  upon  the  fact  that  a  particular  person  is  the 
patron,  and  their  presentation  is  an  assertion  of  the  title 
being  vested  in  such  person. 

By  the  32nd  section  a  person  claiming  an  estate  in  an 
advowson  which  the  owner  of  an  estate  tail  might  have 
barred,  is  to  be  deemed  to  claim  through  the  person 
entitled  to  such  estate  tail.  The  effect  of  this  section  is 
that  a  person  entitled  in  remainder  after  an  estate  tail  is 
barred  by  presentations  adverse  to  a  tenant  in  tail  who 
had  such  power,  or  those  claiming  through  him.  But,  as 
there  is  no  provision  that  a  remainderman  is  to  be  deemed 
to  claim  through  a  tenant  in  tail  who  could  not  have 
barred  the  estate  in  remainder,  it  seems  that  if  such 
tenant  in  tail  alien  the  estate,  and  create  a  base  fee,  the 
persons  presenting  in  right  of  such  base  fee  do  not  present 


(1)  8  Jao.  I.  c  5;  1  W.  &  M.  Sets.  1,  c.  26;  13  Anne,  c.  13  (also 
called  12  Anne,  Sess.  2,  c.  14):  11  (Jeo.  II.  c.  17. 
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adversely  to  the  right  in  remainder,  and,  if  this  is  so,    part  V. 
that  right  can  never,  in  such  circumstances,  be  barred  so    c"-  ^^^^' 
long  as  the  base  fee  lasts,  the  law  concerning  advowsons 
being  in  this  respect  different  from  that  relating  to  other 
hereditaments  (1). 

There    are    no  provisions  either    for    disabilities    or  DisuVilities 
acknowledgments  in  actions  with  respect  to  rights  of  ^nd 
presentation  governed  by  the  30th  or  following  sections,     ledgments. 

(1)  See  ante.  Part  V.  Ch.  XVI.  p.  405. 
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CHAPTER  XXV. 

TITLE  TO   LAND  EXTINGUISHED  BY  DISPOSSESSION  (3  &  4 

WM.  IV.  0.  27,  S.  34). 

Pabt  V.    By  the  34th  section  of  3  &  4  Wm.  IV.  c.  27,  it  is  enacted 

GH«  XX  V.  A   11 

as  follows  : — 

IV**  27™*  "^*  *^®  determination  of  the  period  limited  by  this 
B.  34.  '  Act  to  any  person  for  making  an  entry  or  distress,  or 
bringing  any  writ  of  quare  impedit,  or  other  action  or 
suit,  the  right  and  title  of  such  person  to  the  land,  rent, 
or  advowson,  for  the  recovery  whereof  such  entry,  distress, 
action,  or  suit  respectively,  might  have  been  made  or 
brought  within  such  period,  shall  be  extinguished." 

Other  sections  of  the  Acts  3  &  4  Wm.  IV.  c.  27  and 
37  &  38  Vict.  c.  57  determine  the  time  within  which  a 
right  to  bring  an  action,  or  to  levy  a  distress  for  the 
recovery  of  land,  rent-charges,  or  advowsons,  must  be 
enforced,  and  provide  that  such  right  of  action  or  distress 
shall  be  barred  if  not  prosecuted  within  that  time. 

The  34th  section  of  3  &  4  Wm.  IV.  c.  27  extinguishes 
the  title  of  a  claimant  at  the  time  when  his  remedy  is 
barred,  after  which  time  he  is  an  entire  stranger  to  the 
estate,  and  his  title  afterwards  cannot  be  revested  by 
means  of  the  doctrine  of  remitter  (1).  A  doubt  was  in 
one  case  expressed  by  the  Court  whether  the  eflFect  of  this 
section  was  to  extinguish  a  rent-charge  (2).  It  is,  how- 
ever, quite  clear  that  this  doubt  is  unfounded  (3),  and  it 

(1)  Brassington  v.  Llewdlyn^  27  L.  J.  Exch.  297 ;  Bryan  v.  Cowdal, 
21  W.  R.  693. 

Eanks  v.  Palling,  6  E.  &  B.  659,  668. 
See  ante.  Part  V.  Ch.  II.  p.  280. 
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would  seem,  even  when  there  is  a  covenant  to  pay  a  rent-  Pabt  v. 
charge,  that  when  the  rent-charge  is  extinguished,  as  far  ^"'  ^^' 
as  the  land  is  concerned,  the  right  of  the  covenantee  to 
sue  upon  the  covenant  is  also  destroyed  (1).  And  when 
a  former  owner  has  been  Out  of  possession  for  twelve 
years,  an  acknowledgment  of  his  title  by  the  person  in 
possession  cannot  revive  the  title  which  has  been  extin- 
guished (2). 

The  principle  introduced  by  the  34th  section  is  a  Law  before 
change  from  the  principle  of  the  old  law.  The  statute  of 
James  only  took  away  the  remedy,  leaving  the  title  to 
the  estate  in  the  owner  who  was  out  of  possession.  But, 
even  before  the  Act  3  &  4  Wm.  IV.  c.  27,  possession  for 
twenty  years  gave  a  prima  facie  right  to  recover  in  eject- 
ment against  one  who  had  been  in  possession  for  a  shorter 
period,  and  was  enough  in  such  an  action,  or  even,  as  it 
would  seem,  in  a  writ  of  right,  to  cast  on  the  defendant 
the  obligation  of  making  out  a  stronger  claim  (3). 

As  the  34th  section  extinguishes  the  title  of  the  dis-  Pleading 
possessed  owner  of  land  as  soon  as  his  right  of  action  is  ^^®*^*^"^'- 
barred,  it  is  unnecessary,  in  any  action  for  the  recovery  of 
land,  to  plead  the  statute  specially ;  the  defendant,  in 
such  an    action,  should    simply  plead  that    he  is  in 
possession  (4). 

It  has  been  said  that  the  effect  of  the  statute  is  to  Effect  of 
execute  a  conveyaace  to  the  person  in  possession,  and  not  **^**  ^*' 
only  to  extinguish  the  right  of  the  former  owner,  but  to 
transfer  the  legal  fee  simple  (5).  But  the  truer  view  is, 
that  the  operation  of  the  statute  in  giving  a  title  is 
merely  negative ;  it  extinguishesi  the  right  and  title  of 
the  dispossessed  owner,  and  leaves  the  occupant  with  a 


(1)  See  Sutton  v.  Sutton,  22  Ch.  D.  511. 


;2)  Sanders  v.  Sanders,  19  Ch.  D.  373 ;  51  L.  J.  Ch.  276.    In  re 
Eohhs,    Hobbs  v.  Wade,  36  Ch.  D.  553. 

(3)  Doe  d.  Harding  v.  Cooke,  7  Bingh.  346. 

(4)  See  R.  S.  C.  1883,  0.  xxi.  r.  21 ;  R.  S.  C.  Ir.  1891,  0.  xxi.  r.  21 ; 
Heath  V.  Fugh,  6  Q.  B.  D.  per  liindley,  J.,  at  p.  353. 

(5)  Fer  Lord  St.  Leonards,  Scott  v.  Nixon,  3  Dm.  &  War.  407, 
And  see  Incorporated  Society  v.  Richards^  1  Idm,  &  War.  289. 
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Pabt  y.    title  gained  by  the  fact  of  possession^  and  resting  on  the 
CH.  xxY.    infirmity  of  the  right  of  others  to  eject  him  (1). 

A  title  gained  by.  the  operation  of  the  statute  is  a  good 
title,  both  in  law  and  equity,  and  will  be  forced  by  the 
Court  on  a  reluctant  purchaser  (2).  But  proof  that  a 
yendor,  and  those  through  whom  he  claims,  hare  had 
independent  possession  of  an  estate  for  twelve  years, 
would  not,  of  course,  be  sufficient  to  establish  a  saleable 
title,  without  evidence  to  show  the  state  of  the  title  at  the 
time  such  possession  commenced. 

Possession  of  land  is  prima  fade  evidence  of  seisin  in 
fee;  but  it  by  no  means  follows  that  a  man  who  has 
gained  a  title  to  land  from  the  fact  of  certain  persons 
interested  in  it  being  barred  of  their  rights,  has  got  the 
fee  simple  vested  in  himself;  for,  although  he  may  have 
gained  an  indefeasible  title  as  against  those  who  had  an 
estate  in  possession,  there  may  be  persons  entitled  in 
reversion  or  remainder,  whose  rights  are  quite  unaffected 
by  the  statute  (3). 

Though  the  title  extinguished  by  thQ  34th  section, 
that  is,  the  title  of  the  persons  whose  right  of  entry  is 
taken  away  by  the  other  sections  of  the  Acts  3  &  4 
Wm.  IV.  c.  27  and  37  &  38  Vict.  c.  57,  is  not  directly 
transferred  to  the  wrong-doer  who  has  been  in  possession, 
yet  the  title  gained  by  such  possession  being,  in  some 
cases,  limited  by  rights  which  still  remain  unextinguished, 
is  clearly  commensurate  with  the  interest  which  the 
rightful  owners  have  lost  by  the  operation  of  the  statute, 
and  must,  therefore,  it  would  seem,  have  the  same  legal 
character,  and  be  freehold,  leasehold,  or  copyhold  accord- 
ingly (4).    But  the  person  who  by  virtue  of  the  statute 

(1)  See  Dixon  v.  Gayfere,  17  Beav.  421;  Tichb<ynie  v.  WHr,  8 
Times  L.  R.  713. 

(2)  Scott  V.  Nixon,  3  Dm.  &  War.  388 ;  Leihbridge  v.  Kirkman,  25 
L.  J.  Q.  B.  89.  And  see  Tuthill  v.  Bogers,  1  Jo.  &  Lat.  36,  72;  6 
Ir.  Eq.  R.  429,  441 ;  Games  v.  Bonnor,  54  L.  J.  Ch.  517 ;  Sands  to 
Thompson,  22  Ch.  D.  614. 

(3)  See  ante,  Part  V.  Ch.  V.  p.  321. 

(4)  Sec  Bankin  v.  McMurtry,  24  I^.  R.  Ir.  290,  p.  297. 
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become  liable  to  perform  the  covenants  of  the  lease ;  the 
term  is  in  no  sense  vested  in  him  (1).  And  when  a  person 
has  possession  of  copyhold  land  for  the  statutory  period 
without  paying  any  rent,  or  making  any  acknowledgment 
to  the  lord,  and  the  lord's  title  is  consequently  barred, 
the  interest  which  is  acquired  by  the  person  in  possession 
is  a  freehold  interest  (2). 

Where  two  or  more  persons  acquire  a  title  under  the 
statute  by  joint  possession,  they  become  joint  tenants  of 
the  property  so  acquired  (3). 

A  person  who  is  in  possession  of  land  without  title  has,  Person  in 
while  he  continues    such    possession,   and    before   the  favour 
statutory  period  has  elapsed,  a  transmissible  and  inherit-  **»*^tfi  ^« 

1,..  r'  1.1.      running 

able  interest  in  the  property,  though  an  interest  which  is  hasatraus- 
liable,  at  any  moment,  to  be  defeated  by  the  entry  of  the  {^'"rcst*. 
rightful  owner ;  and  if  such  person  be  succeeded  in  the 
possession  by  one  claiming  through  him  who  holds  till 
the  expiration  of  the  statutory  period,  such  a  successor 
has  then  as  good  a  right  to  the  possession  as  if  he  him- 
self had  occupied  for  the  whole  period  (4). 

In  the  case  of  The  Agency  Company  v.  Short  (5),  which  Possession 
came  before  the  Judicial  Committee  of  the  Privy  Council,  by  nn  in- 
the  land  in  dispute,  situated  in  the  colony  of  New  South  ^^^^^^'* 
Wales,  had,  until  shortly  before  the  commencement  of 
the  action,  been  open  bush.     The  plaintiffs  had  a  good 
documentary  title  under  a  grant  from  the  Crown,  but  had 
been  out  of  possession  for  more  than  twenty  years.    An 
intruder  without  title  had  held  possession  for  less  than 
twenty  years,  and  then  entirely  abandoned  possession, 
and  no  other  person  took  possession  of  the  land,  until  the 
defendant,   or  those   through  whom  he  claimed,  took 

(1)  Tichhonie  v.  Weir,  8  Times  L.  R.  713. 

(2)  Att.'Gm.  V.  Tomline,  15  Ch.  D.  150. 

(3)  Ward  v.  Ward,  L.  R.  6  Ch.  789 ;  BoUtnq  v.  Hobday,  31  W.  R.  9. 

(4)  Asher  v.  Whitlock,  L.  R.  1 Q.  B.  1 ;  Keeffe  v.  Kirby,  6  Ir.  C.  L.  R. 
691 ;  Clarke  v.  Clarke,  2  Ir.  R.  C.  L.  395. 

(5)  13  App.  Cas-  7i)3.     See  iri7/t«  v.  Earl  Hove,  41  AV.  R.  A'^o. 
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possession,  less  than  twenty  years  before  action.  The 
statute  3  &  4  Wm.  IV.  c.  27  had  been  adopted  in  the 
'colony.  It  was  decided  that  the  title  of  the  plaintiffs 
was  unaffected  by  the  statute.  When  possession  was 
abandoned  by  the  first  intruder,  there  being  no  person 
against  whom  the  rightful  owner  could  bring  an  action, 
he  was  in  the  same  position  as  he  was  before  the  intrusion 
took  place. 

If  a  series  of  trespassers  adverse  to  one  another,  and  to 
the  rightful  owner,  take  and  keep  possession  of  an  estate 
in  succession  for  various  periods,  each  less  than  twelve 
years,  but  exceeding  in  the  whole  twelve  years,  a 
different  question  arises.  In  Diosan  v.  Oayfere  (1), 
which  arose  under  3  &  4  Wm.  IV.  c.  27,  the  rightful 
owner  had  been  out  of  possession  more  than  twenty 
years,  and  the  land  had  been  in  the  possession  of  a 
succession  of  trespassers  independent  of  each  other, 
none  of  whom  was  in  possession  twenty  years.  The 
Court  had,  subsequently  to  the  expiration  of  twenty 
years  from  the  time  when  the  rightful  owner  was  in 
possession,  got  possession  of  the  estate,  and  was  called 
upon  to  declare  the  rights  of  the  parties  claiming  the 
equitable  interest.  Komilly,  M.R.,  held  that  the  Statute 
of  Limitations  had  no  operation.  "Is  the  decision," 
said  his  Lordship,  "  to  be  in  favour  of  that  one  of  the 
trespassers  who  has  held  the  estate  for  the  longest 
period?  Is  it  to  be  in  favour  of  the  first  of  them, 
or  is  it  to  be  in  favour  of  the  last  of  them?  The 
objections  to  each  and  every  of  them  obtaining  such  a 
declaration  appear  to  me  to  be  insuperable.  At  law,  no 
doubt  the  person  possessed  of  the  legal  estate  would 
obtain  possession,  or  if  the  legal  estate  could  not  be 
shown  to  be  in  any  one,  the  last  possessor,  that  is,  the 
person  actually  in  possession,  would  hold  the  property, 
but  not*  by  reason  of  the  validity  of  his  own  title,  but 
by  reason  of  the  infirmity  of  the  title  of  the  claimants." 

(1)  17  Beav.  421. 


TITLE  EXTINGUISHED  BY  DISPOSSESSION.  497 

In  that  case  Lord  Eomilly  came  to  the  conclusion  that  Pabt  v. 
the  Court,  having  got  possession  of  the  estate,  and  no  ^^^^^' 
claimant  haying  had  so  much  as  twenty  years'  enjoy- 
ment, the  statute  did  not  apply,  and  the  Court  was  bound 
to  ascertain  and  declare  the  rights  of  the  parties  exactly 
as  if  that  statute  did  not  exist.  This  decision,  so  far 
as  it  relates  to  the  legal  rights  of  successive  trespassers 
under  the  statute,  has  been  overruled  by  the  Court 
of  Queen's  Bench  (1) ;  and  it  is  diflScult  to  see  how  it 
could  make  any  difference  that  the  estates  claimed  were 
equitable  and  not  legal,  for  by  the  operation  of  the  24th 
and  34th  sections,  equitable  rights  seem  to  be  placed  on 
the  same  footing  as  legal  rights ;  and  if  so,  the  equitable 
estate  must  have  been  vested  in  some  one  other  than  the 
former  rightful  owner  at  the  end  of  the  twenty  years, 
and  it  could  not  be  divested  by  the  fact  of  the  estate 
subsequently  coming  into  possession  of  the  Court. 

The  law  as  to  the  extinction  of  the  title  of  the  former 
owner  and  as  to  the  rights  of  successive  occupiers  holding 
without  title  and  independently  of  each  other,  is  well 
illustrated  by  two  cases  which  arose  with  reference  to 
the  same  piece  of  land  (2).  These  cases  were  decided 
under  3  &  4  Wm.  IV.  c.  27,  when  the  period  of  limitation 
was  twenty  years.  A.  B.  had  entered  into  possession  as 
tenant  at  will  to  his  father,  the  rightful  owner,  and  held 
for  about  eighteen  years  till  his  death  in  1834,  when  his 
widow  took  possession  and  retained  it  till  1845.  Eject- 
ment was  then  brought  by  C,  to  whom  A.  B.*s  father  had 
mortgaged  the  land  after  A.  B.'s  possession  had  com- 
menced, and  it  was  held  that  the  action  could  not  be 
maintained,  as  more  than  twenty-one  years  had  elapsed 
since  the  commencement  of  A.  B.'s  possession  as  tenant 
at  will  (3).     Subsequently  D.,  claiming  under  the  mort- 

m 

(1)  Asher  V.  WhiHock,  L.  R.  1  Q.  B.  at  p.  4. 

(2)  Doe  d.  Goody  v.  Carter,  9  Q.  B.  863 ;  Doe  d.  Carter  v.  Barnard^ 
13  Q.  B.  946. 

(3)  Doe  d.  Goody  v.  Carter^  libi  sujnra, 

2  K 
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gagee  C,  succeeded  by  some  means  in  getting  into  po^ 
session  of  the  property,  and  in  1848  A.  B.'s  widow,  the 
defendant  in  the  former  action,  brought  ejectment  to  re- 
cover possession  of  the  premises.  In  this  action  (1)  she 
proved  not  only  her  own  possession  for  thirteen  years  till 
the  defendant's  entry,  but  also  her  husband's  possession  for 
the  eighteen  years  before  his  death,  and  that  he  left  children 
who  were  living  at  the  time  of  the  action.  Patteson,  J., 
in  delivering  the  judgment  of  the  Court,  said:  "The 
lessor  of  the  plaintiff  had  established  her  case  if  she 
had  shown  nothing  but  her  own  possession  for  thirteen 
years.  The  ground,  however,  of  so  saying  would  not  be 
that  possession  alone  is  sufficient  in  ejectment  (as  it  is 
in  trespass)  to  maintain  the  action,  but  that  such 
possession  is  prima  facie  evidence  of  title,  and,  no  other 
interest  appearing  in  proof,  evidence  of  seisin  in  fee. 
Here,  however,  the  lessor  of  the  plaintiff  did  more,  for 
she  proved  the  possession  of  her  husband  before  her  for 
eighteen  years,  which  was  _prma/acie  evidence  of  his  seisin 
in  fee  ;  and,  as  he  died  in  possession  and  left  children,  it 
was  prima  facie  evidence  of  the  title  of  his  heir,  against 
which  the  lessor  of  the  plaintiflTs  possession  for  thirteen 
years  could  not  prevail ;  and,  therefore,  she  has  by  her 
own  showing  proved  the  title  to  be  in  another,  of  which 
the  defendant  is  entitled  to  take  advantage  "  (2). 

Where  a  person  takes  wrongful  possession  of  land,  and 
keeps  it  for  the  prescribed  period  of  limitation,  claiming 
to  be  himself  entitled  in  fee,  or  not  setting  up  any  title 
at  all,  he  gains  the  estate  for  his  own  benefit ;  but  if  be 
outers,  claiming  a  limited  interest  under  some  instru- 
ment, it  does  not  follow  that  he  can,  by  possession  till 
tlie  rightful  owner  is  barred,  claim  the  whole  estate  in 
perpetuity.  Thus,  if  a  man  obtains  possession  of  land 
claiming  under  a  will,  he  cannot  afterwards  set  up 
another  title  to  the  land  against  the  will,  though  it  did 

(1)  Doe  d.  Carter  v.  Barnard^  uhi  supra, 

(2)  33Q.  B.  1»53. 
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not  operate  to  pass  the  land  in  question;  and  if  he  5^»^^ 
remain  in  possession  till  twelve  years  have  elapsed  and 
the  title  of  the  testator  s  heir  be  extinguished,  he  cannot 
claim  by  possession  an  interest  in  the  property  different 
from  that  which  he  would  have  taken  if  the  property  had 
passed  by  the  will.  If  the  interest  devised  to  him  by 
the  will  is  a  life  estate,  the  devisees  in  remainder  will  be 
entitled  to  enter  when  that  estate  determines  (1).  And 
not  only  is  a  person  who  enters  imder  a  will  estopped 
from  setting  up  a  title  adverse  to  the  will,  but  anyione 
who  gains  possession  through  a  person  interested  in  the 
land  under  the  will  is  bound  by  the  same  principle  of 
estoppel  (2). 

Whether  possession  was  taken  under  the  will  or  in- 
dependently of  it,  is,  it  seems,  a  question  of  fact  in  each 
particular  case  (3). 

This  principle  holds  good,  though  the  testator  is 
himself  a  trespasser,  and  has  not  at  the  time  of  his 
death  acquired  a  title  by  the  statute  against  the  rightful 
owner  (4) ;  but  in  all  the  cases  yet  decided  on  this  subject 
the  testator  had  at  the  time  of  his  death  some  interest  in 
the  property  in  question  which,  if  it  had  not  been  for  the 
entry  of  the  devisee  on  the  faith  of  the  devise,  would  have 
passed  to  the  testator's  heirs,  or  other  persons  claiming 
throughhim  and  bound  by  the  will.  If,  however,  a  stranger's 
land,  in  which  the  testator  had  no  interest,  were  to  be 
taken  possession  of  by  a  devisee  for  life,  under  the  belief 
that  it  belonged  to  the  testator  and  passed  under  the 
devise,  it  might  perhaps  be  held  that  possession  was  not 
taken  under  the  will,  so  as  to  estop  the  devisee  from 
setting  up  an  independent  title  in  himself ;  because  ih 
such  a  case  the  persons  whose  interest  was  extinguished  by 


(1)  Hawksbee  v.  Eawksbee,  11  Hare,  230;  Anstee  v.  Nelms,  1 
H.  &  N.  225 ;  Kernaghan  v.  McNally,  12  Jr.  Gi.  R.  89 ;  Board  v. 
Board,  L.  R.  9  Q.  B.  48.     But  see  Faine  t.  Jones,  L.  R.  18  Eq.  320. 

(2)  Hawksbee  v.  Hawksbee,  Board  v.  Board,  ubi  supra. 
'3)  Anstee  v.  NelmSf  vhi  supra, 
^4)  Hawksbee  v.  Hawksbee,  ubi  supra, 
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Paet  V.    the  devisee's  occupation  were  not  bound  by  the  will ;  and, 

^'  ^^^'    therefore,  it  might  be  said  that  the  wrongful  possession 

had  not  been  permitted  on  the  faith  of  the  will. 

The  doctrine  laid  down  in  the  cases  just  referred  to 
has  been  carried  so  far  that  the  legal  estate  in  land  has 
been  held  to  become  vested  in  a  trustee  by  the  wrongful 
possession  of  his  cestui  que  trust.  This  was  decided  in  a 
case  where  property  had  been  devised  to  trustees  in  trust 
for  a  person  for  life  with  limitations  over,  and  the 
beneficial  tenant  for  life,  supposing  that  the  land  in 
question  was  part  of  the  devised  property,  had  gone  into 
and  retained  possession  of  it,  although  in  fact  it  was  not 
devised  at  all,  but  had  descended  to  the  heir.  It  was 
held  not  only  that  the  title  to  the  land  in  question  was 
acquired  for  the  benefit  of  the  persons  entitled  in  re- 
mainder, but  that  the  legal  estate  was  vested  in  the 
trustees  of  the  will,  so  that  a  purchaser,  to  whom  the 
persons  who  had  thus  gained  the  beneficial  estate 
conveyed  the  land  by  a  conveyance  to  which  the  trustees 
were  not  parties,  had  only  an  equitable  estate,  and  there- 
fore his  wife  was  not  entitled  to  dower  (1). 

The  decisions  in  Board  v.  Board,  Hawksbee  v.  HawJcsbee, 
and  Anstee  v.  Nehis  were  distinguished  in  the  case  of 
Paine  v.  Jones  (2)  by  Malins,  V.-C. ;  in  that  case  a 
testator  had  devised  all  his  real  property  to  his  wife  for 
life ;  she  entered  into  possession  of  the  land  in  question, 
which  did  not  in  fact  pass  by  the  will,  and  which  should 
have  gone  to  the  heir,  but  which  she  believed  did  pass 
by  the  will ;  she  continued  in  possession  for  the  statutory 
period,  and  Malins,  V.-C,  held  that  she  had  acquired  a 
good  title  in  fee  to  the  land  by  the  statute,  and  was  not 
estopped  from  saying  that  it  had  not  passed  under  the 
will.  Malins,  V.-C,  treated  the  cases  of  Board  v.  Board, 
Anstee  v.  Nelms,  and  Hawskhee  v.  Hawksbee,  as  proceeding 
on  the  principle,  that  if  parties  have  some  kind  of  title 

(1)  Kemaghan  v.  McNdlJy,  12  Ir.  Ch.  R.  89. 
q2)  L.  K.  18  Eq.  320. 
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under  the  will,  they  are  estopped  from  denying  the  title    Part  v. 
of  persons  under  the  same  will ;  but  in  the  case  before  him       "     ' 
the  widow  had  no  title  whatever  and  was  not  estopped. 
This  case  seems  quite  inconsistent,  not  onlfy  with  the 
cases  mentioned,  but  also  with  Kernaghan  v.  McNally  (1). 

If  a  tenant,  during  the  continuance  of  his  tenancy,  Encroach- 
encroaches  on  land,  and  holds  it  as  part  of  the  demised  JJ^^.^^  * 
premises  for  the  statutory  period  of  limitation,  his 
landlord  will  at  the  end  of  the  term  generally  have  the 
benefit  of  the  encroachment.  There  are  three  ways  in 
which  such  an  encroachment  has  been  said  to  operate  in 
favour  of  the  landlord :  first,  as  a  wrongful  appropriation 
or  robbery  by  the  tenant  for  the  landlord's  benefit; 
secondly,  as  preventing  the  tenant  on  the  principle  of 
estoppel  from  disputing  the  landlord's  title ;  or  thirdly, 
when  the  encro8ichment  is  upon  the  waste  of  the  lessor's 
manor,  the  tenant  may  be  considered  to  have  approved 
under  the  Statute  of  Merton  (2)  on  behalf  of  the  lord  (3). 
Whatever  may  be  the  exact  ground  of  the  doctrine,  the 
presumption  raised  seems  rather  to  be  one  of  fact  than 
of  law,  for  it  may  be  rebutted  by  clear  evidence  that  the 
tenant,  at  the  time  he  enclosed,  intended  the  encroach- 
ment for  his  own  benefit,  and  not  for  the  aggrandisement 
of  the  demised  premises,  and  so  for  the  landlord's  benefit. 
But  the  presumption  that  the  encroachment  is  at  the 
determinatipn  of  the  tenancy  held  as  part  of  the  demised 
premises  will  prevail,  unless  there  are  circumstances 
leading  plainly  to  an  opposite  conclusion  (4).  The  fact 
that  the  tenant  has  always  been  rated  separately  in  respect 
of  the  demised  premises  and  in  respect  of  the  encroachment 
is  no  evidence  for  this  purpose,  unless  it  be  shown  that 

1)  12  Jr.  Ch.  Hep.  89. 

J2)  20  Henr.  III.  c.  4. 

|3)  But  see  AU.-Gen.  v.  Tomline,  15  Ch.  D.  150. 

^4)  Doe  d.  Badddey  v.  Massey,  20  L.  J.  Q.  B.  435,  and  cases  there 
referred  to ;  Doev.  Tidbury,  14  C.  B.  304 ;  23  L.  J.  0.  P.  57 ;  Kings- 
miU  V.  MiOa/rdy  11  Ex.  313 ;  AndrewB  v.  Hailes,  2  E.  &  B.  349 :  22 
L.  J.  Q.  B.  409 ;  Earl  of  LUbume  v.  Davies,  L.  R.  1  C.  P.  259. 
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I'ABT  V.  the  landlord  was  aware  of  the  fact  (1).  In  order  that 
cH^v.  ^^  j.^j^  should  apply,  it  is  not  necessary  that  the  land 
originally  comprised  in  the  lease,  and  that  taken  by 
encroachment,  should  be  absolutely  contiguous ;  and  it 
has  been  held  that  land  enclosed  on  the  further  side  of 
a  road  or  stream,  if  held  and  occupied  with  the  property 
leased,  was,  at  the  end  of  the  lease,  the  landlord's 
property  (2).  But  contiguity  is  a  material  fact  support^ 
ing  the  presumption  in  the  landlord's  favour  (3) ;  and  in 
like  manner  proximity  wUl  support  the  same  presumption, 
if  the  encroachment  be  so  near  to  the  original  holding 
that,  by  reason  of  that  proximity,  the  tenant  gained  the 
opportunity  of  annexing  it  (4). 

In  the  case  of  Earl  of  Lisbume  v.  Davies  (4)  just 
referred  to  the  encroachment  was  made  on  the  waste  of 
the  landlord's  manor,  not  by  the  tenant  himself,  but  by 
B.,  a  labourer,  who  took  three  years  in  completing  the 
enclosure,  at  the  end  of  which  time  the  tenant  paid  B. 
a  small  sum  and  was  permitted  to  take  possession  of  the 
enclosed  land.  The  Court,  acting  as  a  jury,  inferred 
from  the  circumstances  as  a  fact  that  B.  enclosed  the 
land  as  a  labourer  employed  by  the  tenant,  and  that  the 
money  was  paid  to  him  for  his  labour  in  enclosing  it; 
and  they  held  the  landlord  to  be  entitled  to  the  en- 
closure at  the  determination  of  the  tenancy,  the  pre- 
sumption in  his  favour  not  being  rebutted  by  the  fact 
that  the  land  enclosed  was  separated  from  the  holding 
by  a  small  stream  and  a  strip  of  waste  land. 

The  assent  of  the  landlord  to  an  encroachment  by 
the  tenant  on  the  landlord's  land  does  not  prevent  the 
application  of  the  presumption  that  the  encroachment 
was  held  as  part  of  the  demised  premises  (5), 


(1^  Andrews  v.  Eailes,  vbi  supra, 

(2)  Andrews  v.  Ilailes^  Kingsmill  v.  MiUard,  Earl  of  Lisbume  v. 
Davies,  ubi  supra, 

(3)  Per  Coleridge,  J.  ^n<ire?:;sv.-Hai7es,2E.&B.354;  22L.J.Q.B.411. 

(4)  Earl  of  Lisburne  v.  Davies,  L.  R.  1  C.  P.  259. 

(5;  Whitmore  v,  Humphries^  L,  U,  7  C.  P.  1 ;  41  L.  J.  0,  P,  43, 
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If  a  tenant  takes  a  new  lease  of  his  former  holding    Pabt  V. 
from  his  landlord  and    the    encroachment  is  not  in-    ^'  ^^^' 
eluded   in    the    new   lease,  the    presumption  will    be 
rebutted  (1). 

It  has  been  doubted  whether  the  rule  applies  at  all 
to  the  case  of  a  copyholder  encroaching  on  the  waste  of 
the  lord  of  the  ndanor,  and  an  opinion  has  been  ex- 
pressed that  the  rule  is  confined  to  encroachment  by  a 
leaseholder*(2). 

K  a  trespasser  occupies  without  title,  and  for  less  than  Trespwacr 
the  statutory  period  a  plot  of  land  belonging  to  another  tenant, 
person,  and  afterwards  takes  as  tenant  from  the  owner  of 
the  plot  a  strip  of  adjacent  land,  the  mere  payment  of 
rent  for  the  adjacent  land  wiU  not  change  the  character 
of  the  possession  of  the  plot  of  land  first  occupied,  or 
prevent  the  trespasser  from  acquiring  as  against  his 
landlord,  by  virtue  of  the  statute,  a  title  to  that  plot  (3). 

The  Land  Transfer  Act,  1875,  contains  a  remarkable  Possession 

..        /  A\       I'l-  Oil  adverse  to 

provision  (4),  which  is  as  follows  : —  registered 

"  A  title  to  any  land  adverse  to,  or  in  derogation  of  *i*^«- 
the  title  of  the  registered  proprietor,  shall  not  be  ac-  ^^^  ^^g^ 
quired  by  any  length  of  possession,  but  this  section  shall  s.  21. 
not  prejudice,  as  against  any  person  registered  as  first 
proprietor  of  land  with  a  possessory  title  only,  any 
adverse  claim  in  respect  of  length  of  possession  of  any 
other  person  who  was  in  possession  of  such  land  at  the 
time  when  the  registration  of  such  first  proprietor  took 
place." 

There  appears  to  be  no  judicial  interpretation  of  this 
section,  the  provisions  of  which  are  so  extraordinary 
that  it  would  be  hazardous  to  say  what  is  their  effect. 

(1)  Ait.'Qen.  v.  Tomline,  15  Ch.  D.  150. 

(2)  Att'Oen.  v.  TomLiiie,  ubi  supra, 

(3)  Dixon  V.  Baty,  L.  R.  1  Exch.  269 ;  12  Jur.  N,  S.  1024, 
^4)  38  &  39  Vict,  c  87,  s.  21. 
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CHAPTEE  XXVL 

EFFECT  ON  THE  TITLE  TO  LAND  OF  PAYMENT  OF  BENT  BY 
A  TENANT  (3  &  4  WM.  IV.  C.  27,  S.  35). 

PautV.    The  object  of  several  of  the  earlier  sections  of  3  &  4 

CH    X.XVX 

'. —  '    Wm.  IV.  c.  27  was  to  provide  a  limitation  of  time  against 

earHer^^      the  reversioner's  right  to  recover  property  let  on  lease. 

sections  of   The  general  effect  of  these  sections  is  that  time  »nms 

IV.  on  re-  *  against  a  landlord :  first,  in  the  case  of  a  tenancy  at  will 

versioner's   fj.Qu^  ^ho  time  when  the  tenancy  is  determined  if  the 

tenancy  is  determined  within  a  year,  or,  if  the  tenancy  is 

not  determined  within  a  year,  from  the  end  of  one  year 

after  the  commencement  of  the  tenancy  (1) ;  second,  in 

the  case  of  a  tenancy  from  year  to  year  without  any  lease  in 

writing,  from  the  end  of  the  first  year,  or  from  the  last 

payment  of  rent  after  that  time  (2) ;  third,  in  the  case 

of  a   demise  in  writing,  reserving  a  rent  amounting  to 

twenty  shillings  a  year,  from  the  first  time  the  rent  has 

been  received  by  a  wrongful  claimant  to  the  reversion, 

if  no  subsequent  payment  has  been  made  to  the  person 

entitled  (3)  ;  but  fourth,  if  the  tenant  pays  rent  to  no  one, 

or  fifth,  where  there  is  a  lease  in  writing  reserving  a 

rent  less  than  twenty  shillings  a  year,  if  the  rent  be 

paid  to  a  wrongful  claimant,  time  will  not  run  against 

the  reversioner  till  the  determination  of  the  lease. 

The  sections  just  referred  to  have^  when  poupled  with 
the  34th  section,  the  eflFect  of  taking  away  the  right  from 

1)  3  &  4  Wm.  IV.  c.  27,  s.  7. 
[2)  Ih,  8.  8. 
^^3)  Ih.  8.  9. 
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the  former  owner  of  the  reversion ;  but  they  do  not  con-     Pabt  v. 

fer  the  right  so  taken  away  on  any  one  else.    It  will  be       i 

remembered  also  that  under  other  sections  (1)  in  the 
earlier  part  of  the  Act  3  &  4  Wm.  IV.  c.  27,  time  runs 
against  the  right  of  the  owner  of  land  from  the  time 
when  he  discontinues  the  receipt  of  the  profits  of  the  land. 
It  has  been  said  that  "  receipt  of  the  profits  "  of  land  in 
the  Act  3  &  4  Wm.  IV.  c.  27  means  (2),  not  the  receipt 
of  rent  from  a  tenant,  but  the  receipt  by  the  hands  of 
a  bailiff,  or  agent,  of  the  actual  profits  made  by  the 
cultivation  or  use  of  the  land.  No  effect  is  given  by 
the  earlier  sections  of  the  Act  3  &  4  Wm.  IV.  c.  27,  to 
the  receipt  of  rent  reserved  on  a  lease,  as  either  giving 
or  preserving  a  title.  It  seems  to  have  been  apprehended 
that  a  tenant,  though  paying  rent  to  another  person  as 
bis  landlord,  might  take  advantage  of  the  silence  of  those 
sections  as  to  the  effect  of  such  payment  of  rent,  and 
dispute  the  title  of  such  person  though  rightfully  en- 
titled to  the  reversion,  or  at  least  might  dispute  the  title 
of  such  person,  if  he  had  only  obtained  the  payment  by 
a  wrongful  claim.  The  ordinary  rule  of  law  as  to 
estoppel  existing  between  a  landlord  and  a  tenant  pay- 
ing rent  might  perhaps  have  afforded  a  sufficient  answer 
to  any  questions  of  this  sort.  But  they  are  prevented  by 
the  express  provisions  of  the  35th  section  of  3  &  4  Wm. 
IV.  c.  27,  which  enacts  as  follows  : — 

"  The  receipt  of  the  rent  payable  by  any  tenant  from  35th  sec- 
year  to  year,  or  other  lessee  shall,  as  against  such  lessee  4Wm!  iv. 
or  any  person  claiming  under  him  (but  subject  to  the  c  27. 
lease)  be  deemed  to  be  the  receipt  of  the  profits  of  the 
land  for  the  purposes  of  this  Act." 

Eeceipt  of  the  profits  of  the  land  is  throughout  the  Possession 
Act  3  &  4  Wm.  IV.  c.  27,  treated  as  equivalent  to  actual  plyi^"'''' 
possession;  so  that  the  effect  of  this  section  is  that,  rent  to 
where  a  tenant  pays  rent  to  another  person  as  rever- 

(1)  See  Part  V.  Ch.  III. 

(2)  See  Part  V.  Ch.  II  [.  p.  300. 
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sioner,  the  possession  of  such  tenant  becomes  as  against 
himself  the  possession  of  the  person  so  receiving  the 
rent  for  the  purpose  of  supporting  his  title  to  the  rever- 
sion expectant  on  the  lease.  The  title  of  a  landlord, 
therefore,  can  never  be  displaced  by  the  occupation 
of  his  tenant  so  long  as  that  tenant  pays  him 
rent.  And  if  a  person  having  no  title  grants  a  lease, 
or  if,  a  lease  having  been  granted  by  another  person, 
some  one  without  title  puts  in  a  wrongful  claim  to  the 
reversion,  in  either  case  the  receipt  of  rent  from  the 
tenant  for  twelve  years  will  now,  it  would  seem,  give  the 
lessor,  or  person  claiming  the  reversion,  a  title  to  the 
reversion  under  the  statute  as  against  the  tenant  who 
pays  the  rent.  And  if,  during  that  period,  the  occupying 
tenant  gain  a  title  as  against  the  rightful  owner  of  the 
land  by  the  dispossession  of  such  owner,  the  title  of  the 
tenant  will  enure  for  the  benefit  of  the  person  receiving 
the  rent,  so  far  as  the  reversion  is  concerned.  And  simi- 
larly, if  in  such  a  case  the  person  in  receipt  of  the  rent 
from  the  occupier  is  himself  paying  rent  to  a  third 
person  as  superior  lessor,  the  title  to  the  ultimate  rever- 
sion will  be  gained  for  such  third  person  (1). 

Payment  of  rent  by  a  lessee  has,  under  the  35th  sec- 
tion, no  effect  except  as  against  "such  lessee  or  any 
person  claiming  under  him."  In  all  cases,  therefore,  in 
which  the  period  of  limitation  has  not  run  out  against 
the  title  of  the  rightful  reversioner,  he  will  still  have 
the  reversion  vested  in  him,  and  have  the  right  to  re- 
cover the  land  at  the  determination  of  the  lease.  Such, 
for  instance,  would  be  the  case  where  land  has  been  de- 
mised for  a  long  term  by  a  lease  in  writing  at  a  rent  of 
less  than  twenty  shillings  a  year,  and  the  tenant  has  for 
more  than  twenty  years  paid  the  rent  to  a  person  wrong- 
fully claiming  to  be  entitled  to  the  reversion. 

A  question  has  been  raised  in  a  former  chapter  (2), 

(1)  See  Lord  St.  Leonard»'  Prop.  Stat.  P.  47. 

(2)  Part  V.  Ch.  VHI, 


PAYMENT  OF  BENT  BY  A   TENANT.  507 

whether  a  demise  at  will  reserving  rent  is  a  lease  within    Pabt  v. 
the  meaning  of  the  35th  section.     It  is  submitted  that    ^^  ^^'* 
it  is  within  the  section  and  that  payment  of  such  rent 
to  the  reversioner  would  consequently  preserve  his  title 
from  being  barred  by  the  operation  of  the  7th  section  of 
3  ife  4  Wm,  IV.  c.  27. 

If  a  mortgagee  of  land  on  lease  enters  into  the  receipt  Mortgagee 
of  the  rent,  he  will,  under  the  35th  section,  gain  a  title  ^^  ^^}' 
to  the  reversion  as  against  the  tenant  who  makes  the 
payment.     The  effect  of  such  receipt  of  rent  on  the 
mortgagor's  right  to  redeem    has  already   been  con- 
sidered (1). 

(1)  See  Part  V.  Ch.  XXI.  p.  464. 
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CHAPTER  XXVII. 

DOWER  (3  &  4  WM.  IV,  c.  27,  s.  41). 

Part  V.    SECTION  41  of  3  &  4  Wm.  IV.  c.  27  provides  as  follows  : — 

! "  No  arrears  of  dower,  nor  any  damages  on  account  of 

fv^  *  ^"-  such  arrears  shall  be  recovered  or  obtained  by  any  action 
8. 41.     '     or  suit  for  a  longer  period  than  six  years  next  before  the 
commencement  of  such  action  or  suit." 

It  has  already  been  seen  that  an  action  by  a  widow  to 
obtain  an  assignment  of  dower  is  an  action  to  recover 
land  within  the  limitation  of  the  1st  section  of  37  &  38 
Vict.  c.  57  (formerly  the  2nd  section  of  3  &  4  Wm.  IV. 
c.  27),  and  proceedings  in  equity  for  the  same  purpose 
are  limited  to  the  same  period  by  the  24th  section  of 
3  &  4  Wm.  IV.  c.  27  (1).  Consequently,  if  no  such 
action  in  law  or  in  equity  is  commenced  within  twelve 
years  next  after  the  widow's  right  to  dower  accrued,  her 
title  to  dower  is  altogether  barred  by  the  34th  section 
of  3  &  4  Wm.  IV.  c.  27,  and  she  is  without  remedy  as  if 
her  right  never  existed.  Before  the  Act  3  &  4  Wm.  IV. 
c.  27,  there  was  no  period  limited  for  bringing  a  writ  of 
dower  (2),  and  no  limitation  of  the  amount  of  arrears 
recoverable  (3).  By  the  41st  section  of  3  &  4  Wm.  IV. 
c.  27,  the  amount  recoverable  is  limited  to  six  years' 
arrears,  and  it  should  be  noticed  that  no  extension  is 
allowed  either  in  the  case  of  a  widow  being  under  dis- 
ability when  her  right  accrues,  or  in  the  case  of  an 
acknowledgment  of  her  right  to  arrears  being  made  by 
the  person  in  possession  of  the  land. 

(1)  See  ante^  Part  V.  Ch.  XL  p.  284 ;  Marshall  v.  SmUh,  34  L.  J.  Ch. 
189. 

(2)  Park  on  Dower,  311. 

(3)  Oliver  v.  Bichard$<m,  9  Vea.  222. 
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CHAPTER  XXVIII. 

SUITS  IN  SPIEITUAL  COURTS  (3  &  4  WM.  IV.  C.  27,  S.  43). 

The  43rd  section  of  3  &  4  Wm.  IV.  c.  27  enacts  as    Past  V. 
follows :—  cH.jLxvm. 

"No    person  claiming  any  tithes,  legacy,  or  other  3&4Win. 
property,  for  the  recovery  of  which  he  might  bring  an  s.  43.     ' 
action  or  suit  at  law  or  in  equity,  shall  bring  a  suit  or 
other  proceeding  in  any  spiritual  court  to  recover  the 
same  but  within  the  period  during  which  he  might  bring 
such  action  or  suit  at  law  or  in  equity." 

The  effect  of  this  section  is  to  extend  the  provisions  of 
the  Act  3  &  4  Wm.  IV.  c.  27,  regarding  actions  at  law 
and  suits  in  equity,  to  proceedings  in  the  ecclesiastical 
courts,  so  far  as  concerns  property  which  may  be 
recovered  in  such  courts. 

Proceedings  for  the  recovery  of  legacies  in  the  eccle-  Lega< »««. 
siastical  courts  were  limited  to  proceedings  for  their 
recovery  out  of  legal  assets  (I),  and  do  not  appear  to  have 
ever  been  much  resorted  to  or  well  known  (2).  The 
jurisdiction  of  the  spiritual  courts  to  entertain  such 
proceedings  has  now  been  abolished,  and  was  not  trans- 
ferred to  the  Court  of  Probate  with  the  rest  of  the  juris- 
diction of  the  spiritual  courts  in  testamentary  matters  (3). 

The  provision  as  to  tithes  is  of  but  little  more  impor-  Tithes, 
tance.    The  Act  3  &  4  Wm.  IV.  c.  27  does  not  deal 
with  suits  for  the  recovery  of  penalties  for  not  setting 


I 


1)  Barker  v.  May,  9  B.  &  C.  489. 

2)  See  3  Hagjr.  Eccl.  Rep.  161n. 
(3;  See  20  &  21  Vict.  c.  77,  ss.  3  &  23. 
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time  for  bringing  such  suits  being  limited  by  53  Geo.  III. 
c.  127,  s.  5  (1),  to  six  years  from  the  time  when  the  tithes 
became  due ;  nor  does  the  Act  3  &  4  Wm.  IV.  c.  27 
affect  the  liability  of  land  to  tithes,  the  effect  of  time  on 
such  liability  being  governed  by  2  &  3  Wm.  IV.  c.  100  (1), 
and  the  Act  3  &  4  Wm.  IV.  c.  27  has  no  operation  on  the 
titles  to  tithes  which  belong  to  spiritual  or  eleemosynary 
corporations  sole,  the  effect  of  time  on  such  titles  not  being 
affected  by  any  statute  (1).  The  only  question  as  to 
tithes  left  for  the  Act  3  &  4  Wm.  IV.  c.  27  to  affect  is 
the  title  to  tithes  which  belong  to  lay  tithe-owners,  and 
on  the  question  of  title  to  tithes  the  spiritual  courts  have 
but  a  very  limited  jurisdiction  (2).  Most  tithes  have  now 
been  commuted,  and  it  is  hardly  likely  that  any  question 
in  relation  to  them  can  now  be  determined  in  the  eccle- 
siastical courts.  Should  any  question  of  title  to  tithes 
ever  arise  in  any  ecclesiastical  court  for  recovering  the 
value  of  tithes  in  such  a  way  that  the  court  can  take 
cognisance  of  them,  it  must,  it  seems,  be  dealt  with  as 
within  the  provisions  of  the  Act  3  &  4  Wm.  IV.  c.  27, 
though  the  time  for  bringing  the  suit  itself  would  be 
limited  by  the  Act  53  Geo.  III.  c.  127. 

Where,  by  virtue  of  the  34th  section  of  3  &  4  Wm.  IV. 
c.  27,  the  title  to  any  tithes  is  extinguished,  such  title 
must  be  considered  as  extinguished  for  all  purposes  of 
proceedings  in  the  ecclesiastical  courts,  as  well  as  in  all 
other  courts. 

(1)  See  ante.  Part  V.  Ch.  II.  p.  278. 

(2)  2  Eagle  on  Tithes,  296. 
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CHAPTER  I. 

PENAL  ACTIONS  (31  ELTZ.  C.  5,  S.  5  ;   3  &  4  WM.  IV. 

c.  42,  s.  3). 

The  earliest  statute  now  in  force  limiting  the  time  for    Pabt  Vl. 
bringing  penal  actions  is  31  Eliz.  c.  5,  the  5th  section  of 
which  is  as  follows  : — 

"  All  actions,  suits,  bills,  indictments,  or  informations  31  Eliz.  o. 
which,  after  twenty  days  after  the  end  of  this  session  *** "'  *'* 
of  parliament  shall  be  had,  brought,  sued,  or  exhibited 
for  any  forfeiture  upon  any  statute  penal  made  or  to  be 
made,  whereby  the  forfeiture  is  or  shall  be  limited  to 
the  Queen,  her  heirs,  or  successors  only,  shall  be  had, 
brought,  sued,  or  exhibited  within  two  years  next  after 
the  offence  committed  or  to  be  committed  against  such 
Act  penal,  and  not  after  two  years ;  and  all  actions, 
suits,  bills,  or  informations,  which,  after  the  said  twenty 
days,  shall  be  had,  brought,  sued,  or  commenced  for 
any  forfeiture  upon  any  penal  statute  made  or  to  be 
made,  except  the  Statute  of  Tillage,  the  benefit  and 
suit  whereof  is  or  shall  be  by  the  said  statute  limited  to 
the  Queen,  her  heirs  or  successors,  and  to  any  other 
which  shall  prosecute  in  that  behalf,  shall  be  had, 
brought,  sued,  or  commenced  by  any  person  that  may 
lawfully  pursue  for  the  same  as  aforesaid  within  one 
year  next  after  the  offence  committed,  or  to  be  committed 
against  the  said  statute ;  and  in  default  of  such  pursuit, 
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Part  VL  then  the  same  shall  be  had,  sued,  exhibited,  or  brought 
for  the  Queen's  Majesty,  her  heirs,  or  successors,  at  any 
time  within  two  years  after  that  year  ended.  And  if  any 
action,  suit,  bill,  indictment  or  information  for  any 
offence  against  any  penal  statute  made  or  to  be  made, 
except  the  Statute  of  Tillage,  shall  be  brought  after  the 
time  in  that  behalf  before  limited,  then  the  same  shall 
be  void  and  of  no  effect,  any  Act  or  statute  made  to  the 
contrary  notwithstanding." 

"  Provided  always,  that  where  any  action,  information 
indictment,  or  other  suit  is,  or  shall  be  limited  by  any 
statute  penal  to  be  had,  sued,  commenced,  or  brought 
within  shorter  time  than  is  afore  rehearsed,  that  in  every 
such  case  the  action,  information,  indictment,  or  other  suit 
shall  be  brought  within  the  time  limited  by  such  statute." 

It  was  held  that  this  statute  did  not  apply  to  an  action 
brought  by  the  party  grieved,  but  that  he  was  at  liberty 
to  sue  as  before  (1).  This  case  is  now  provided  for  by 
the  3rd  section  of  3  &  4  Wm.  IV.  c.  42,  which  amongst 
other  things  enacts  as  foUows : — 
3  &  4  Wm.  "  AH  actions  for  penalties,  damages,  or  sums  of  money 
8  i^  '  given  to  the  party  grieved  by  any  statute  now  or  hereafter 
to  be  in  force  shall  be  commenced  and  sued  •  •  .  .  within 
two  years  after  the  cause  of  such  actions  or  suits,  but  not 
after ;  provided  that  nothing  herein  contained  shall  extend 
to  any  action  given  by  any  statute  where  the  time  for 
bringing  such  action  is  or  shall  be  by  any  statute 
specially  limited." 

A  similar  provision  with  regard  to  Ireland  is  enacted 
by  the  16  &  17  Vict.  c.  113,  s.  20. 

The  effect  of  these  statutes  is  that  an  action  for  penal* 
ties,  where  the  whole  penalty  is  given  to  the  Crown,  must 
be  brought  within  two  years;  where  the  penalty  goes 
partly  to  the  Crown  and  partly  to  the  informer,  the  action 
must  be  brought  within  one  year  by  an  informer,  or 

(1)  Noy'd  Eep.  71. 
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within  two  years  after  the  end  of  that  year  by  the  Crown ;  Part  VL 
where  the  action  is  brought  by  the  party  grieved,  it 
must  be  commenced  within  two  years,  subject  in  this 
case  to  the  exceptions  in  favour  of  disabilities  provided 
by  the  4th  section  of  3  &  4  Wm.  IV.  c.  42,  as  amended 
by  the  Mercantile  Law  Amendment  Act  (1). 

It  seems  doubtful  whether  an  action  brought  by  an 
informer,  where  no  part  of  the  benefit  goes  to  the  Crown, 
is  left  unaffected  by  any  Statute  of  Limitations,  or  is 
governed  by  the  Act  31  Eliz.  c.  5,  s.  5. 

The  words  of  the  earlier  part  of  the  5th  section  of  the 
Act  of  Elizabeth  seem  clearly  to  speak  only  of  two  cases : 
1st,  where  the  whole  penalty  goes  to  the  Crown ;  2nd, 
where  it  goes  to  the  Crown  and  the  informer  jointly ;  and 
the  words  of  the  latter  part  of  the  section,  declaring  that 
any  action  shall  be  void  which  is  brought  after  the  time 
before  limited  in  that  behalf,  would,  according  to  the 
ordinary  rules  of  construction,  be  held  to  refer  only  to 
such  actions  as  had  been  previously  limited.  And  the 
earliest  authority  (2)  is  in  favour  of  this  view :  but,  after 
some  conflict  between  the  cases  (3),  it  was  decided  by  the 
Court  of  Exchequer  (4)  that  the  statute  of  Elizabeth  limits 
actions  by  an  informer,  when  no  part  of  the  benefit  goes 
to  the  Crown,  as  well  as  those  in  which  the  Crown  has  an 
interest. 

The  Irish  statute  2  Geo.  I.  c.  20,  ss.  3  and  4,  contains  irbh^Acts. 
provisions  exactly  similar  to  the  English  Act  of  Elizabeth. 
There  is  also  an  earlier  Irish  Act  (5)  which  provides 
slightly  different  times  of  limitation  for  the  same  actions 

19  &  20  Vict.  c.  97,  8.  10. 

Cuaiford  V.  Blandford,  Garth.  232 ;  Comb.  195 ;  Holt,  522 ; 
4  Mod.  129 ;  S.  C.  sub.  nom.  Calliford  v.  Blawford,  1  Shower,  863. 

(3)  OuUi/ord  y.  Bland/ord,  M  supra;  Lookup  v.  Frederick,  4 
Ban*.  2018 ;  Baller*8  N.  P.  195 ;  Chance  v.  Adams,  1  Lord  BAymond, 
77 ;  B.  V.  GaM,  3  Salk.  200. 

(4)  Dyer  v.  Best,  L.  B.  1  Exch.  152 ;  35  L.  J.  Exch.  105.  See 
L^jois  v.  Davis,  L.  B.  10  Exch.  86.  Bat  see  per  Bramwell,  L.J. 
Bobinson  v.  Currey,  7  Q.  B.  D.  at  p.  471. 

(5)  28  Hen.  VIII.  c.  21,  Lr. 
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Fast  yi.  as  2  Geo.  I.  c.  20,  and  also  imposes  a  limitation  of  one 
year  where  the  informer  sues  only  for  himself.  It  has 
been  held  that  the  statute  28  Hen.  YIII.  c.  21,  Jr.,  applies 
where  the  penalty  is  to  be  divided  between  the  informer 
and  a  House  of  Correction  (1).  That  case  was  referred  to 
and  approved  of  by  Pollock,  C.B.  in  the  case  of  Dyer  v. 
Bed  (2). 

An  action  by  an  oflScer  of  the  Goldsmiths'  Company, 
empowered  by  7  &  8  Vict.  c.  22,  s.  3  to  sue  dealers  who 
have  in  their  possession  wares  with  forged  marks,  is  not 
an  action  by  a  common  informer  within  31  Eliz.  c.  5,  or 
by  a  party  grieved  within  3  &  4  Wm.  IV.  c.  42,  s.  3,  and 
can  be  brought  more  than  two  years  after  the  accrual  of 
the  cause  of  action  (3). 

It  has  been  decided  under  the  statute  of  Elizabeth  that 
if  an  act  for  which  a  penalty  is  imposed  by  statute  be 
also  an  offence  at  common  law,  the  prosecution  for  such 
an  act  as  an  offence  at  common  law  is  not  restrained  by 
the  statute  of  Elizabeth  (4).  It  was  also  held  under  the 
old  practice  that  in  an  action  of  debt  for  a  penalty  the 
defendant  need  not  plead  the  statute,  but  might  take 
advantage  of  it  under  the  plea  of  nil  debet  (4),  but  now  it 
would  seem  that  in  such  a  case  the  defendant  is  bound 
to  plead  the  statute,  except  where  a  plea  of  the  general 
issue  by  statute  is  admissible  (5). 

Inform*-  In  the  case  of  an  information  under  the  old  method  of 
process  to  recover  penalties  in  the  Exchequer  for  offences 
against  the  revenue  laws,  it  was  held  that  the  issuing  of 
process  wets  the  commencement  of  the  proceeding ;  and 
it  was  up  to  the  time  of  issuing  process,  and  not  to  the 
date  of  the  filing  of  the  information,  that  the  period  of 
two  years  limited  by  the  statute  of  Elizabeth  was  to  be 

1)  Barrett  v.  Johnson^  2  Jones  Exch.  H.  Ir.  197. 

2)  L.  R.  1  Exch.  152. 
^3)  Rdbimon  v.  Currey,  7  Q.  B.  D.  465. 
4)  See  Bull.  N.  P.  p.  195. 
;5)  See  R.  S.  C.  1883,  0.  xix.  rr.  12  &  15 ;  R.  S.  C.  Ir.  1891, 0. 

rr.  13  &  16.    And  see^a^,  Fart  YIII.  Gh.  I.  p.  542. 
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reckoned  (1).    But  now  the  writ  of  subpoena  to  compel  an    Part  vi. 
appearance  in  such  cases  is  abolished,  and  the  proceed- 
ings  are  commenced  by  the  filing  of  the  information ;  it 
is,  therefore,  at  the  date  of  this  step  that  the  statute 
now  ceases  to  run  (2). 


\ 


1)  Ait'Gen.  v.  HaU,  11  Price,  760. 

2)  28  i&  29  Vict  c.  104,  ss.  6,  8, 10. 
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PART    VII. 

EFFECT  OF  TIME  ON  RIGHTS  OF  THE 
CROWN  AND  PROCEEDINGS  OF  CROWN 
PRACTICE. 


CHAPTER  L 


BIGHTS     OF     THE     CEOWN     AND     DUOHT     OP     GOBKWALL 

(9  GEO.  ra.  0. 16 ;  7  &  8  viot.  o.  105 ;   24  &  25  viOT. 
0.  53 ;  24  &  25  viot.  o.  62). 

Past  YII.  Agoording  to  the  rules  of  the  old  common  law  no  right 

^•''      once  vested  in  the  Crown  could  be  prejudiced  by  the 

NvUum       mere  lapse  of  time.    NvUvm  tempua  oecurrit  regi  was  a 

oecurrit       maxim  applicable  on  all  occasions.     It  has  been  said  that 

^^^'  the  rule  is  founded  on  the  doctrine  that  the  sovereign 

can  do  no  wrongs  from  which  the  law  determines  that  he 

cannot  be  guilty  of  negligence  or  laches  (1). 

The  law  is  still  the  same  in  all  cases  where  the  right  of 
the  Crown  has  not  been  expressly  limited  by  statute,  and 
accordingly  prosecutions  for  felonies  and  misdemeanours 
may,  in  general,  be  commenced  any  length  of  time  after 
the  commission  of  the  crime  (2). 

No  limitation  is  prescribed  by  any  statute  to  the  right 


Debts  due 
to  the 
Crown. 


(1)  Stephen's  Comm.  Bk.  IV.  Part  L  Ch.  6,  VoL  H.  p.  473 ;  11th 
ed.  Vol.  II.  p.  490. 

(2)  Stephen's  Comm.  ubi  supra.     See  per  Lord  EUenboronghy  C.  J, 
Dovtr  y.  Maestaer^  6  Esp.,  at  p.  93. 
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to  recover  Crown  debts ;  consequently,  when  a  chose  in  Part  VIL 
action  is  once  vested  in  the  Crown,  no  lapse  of  time  will '  ' 
bar  the  Crown's  remedy  on  it.  But  where  to  a  scire  facias 
issued  at  the  suit  of  the  Crown,  founded  on  a  writ  of 
diem  cUwait  extremvm  (1)  against  a  debtor  to  the  Crown 
under  which  the  defendant  was  found  indebted  to  the 
Crown's  debtor  upon  a  bill  of  exchange,  and  calling  on 
the  defendant  to  pay  the  bill  to  the  Crown,  the  defendant 
pleaded  that  the  debt  was  not  contracted,  and  did  not 
accrue  to  the  Crown's  debtor  within  the  statutory  period 
before  his  death,  the  plea  was  held  good  on  demurrer, 
on  the  ground  that  the  Crown  is  only  entitled  to  the 
debtor's  right,  and  cannot  create  or  revive  a  right  if  none 
existed,  or  if  it  has  become  barred  (2).  If,  however,  the 
period  necessary  to  bar  a  creditor's  remedy  under  the 
statute  of  James  has  not  actually  expired  before  his  debt 
becomes  vested  in  the  Crown,  the  statute  has  no  operation 
against  the  Crown's  right  to  recover.  And,  if  the  Crown 
transfer  a  Crown  debt  to  a  subject  after  the  statutory 
period  has  elapsed,  the  assignee  will  not  be  barred  of  his 
right  of  action,  at  least  if  he  sue  immediately  (3).  If 
such  assignee  allow  six  years  to  elapse  from  the  time 
when  a  simple  contract  debt  was  assigned  to  him  from 
the  Grown,  it  would  seem  hard  to  say  that  the  assignee 
would  not  be  barred  by  the  statute.  But,  if  the  period 
during  which  the  debt  might  have  been  sued  for  by  a 
subject  before  it  became  vested  in  the  Crown,  and  the 
period  which  has  elapsed,  since  it  again  passed  from  the 
Crown  into  the  hands  of  a  subject,  be  each  separately  less 
than  six  years — but  together  amount  to  more  than  six 
years — ^in  such  a  case  it  is  not  clear  whether  the  assignee's 
right  of  action  is  bsirred  or  not  (4). 

The  limitations  of  time  with  respect  to  penal  actions 

See  Tidd's  Practice,  9th  ed.  1057, 1091. 
Rex  V.  MorraU,  6  Price,  24. 
3)  Lambert  v.  Taylor,  4  B.  &  C.  138. 


s 


4)  See  Larribert  v.  Taylor,  4  B.  &  G.  pp.  144, 153. 
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Part  yil  brought  on  behalf  of  the  Crown  have  been  discussed 

^  above  (1). 
Petition  of  2^0  Statute  of  Limitation  applies  to  a  petition  of  right, 
and  the  Crown  cannot  plead  any  Statute  of  Limitation  in 
answer  to  such  a  petition  (2),  except  in  the  case  of  a 
petition  of  right  in  respect  of  the  personal  estate  of  any 
deceased  person  (3). 
fLuX  pro-  By  the  Act  9  Geo.  IIL  c.  16,  commonly  called  the 
Sr^rown.  **  Nidlvm  Tempus  Act,"  it  is  in  effect  provided  that  the 
9  Geo.  III.  Crown  she^ll  not  sue  for  or  lay  claim  to  any  manors  or 
other  real  property  (other  than  liberties  or  franchises), 
except  when  the  right  or  title  to  the  same  shall  have 
first  accrued  within  sixty  years  before  the  commence- 
ment of  proceedings,  unless  the  Crown  shall  have  re* 
ceived  the  rents  or  profits  thereof,  or  of  some  manor  or 
other  hereditament  of  which  the  premises  in  question 
are  part  within  the  said  space  of  sixty  years,  or  the  same 
shall  have  been  in  charge  to  the  Crown,  or  have  stood 
tnsuper  of  record  within  that  time.  And  after  the  lapse 
of  that  period  the  subject  is  secured  in  the  quiet  enjoy- 
ment of  the  property,  both  against  the  Crown  and  against 
all  persons  claiming  by  colour  of  letters  patent,  or  grants 
upon  suggestion  of  concealment,  or  wrongful  detaining  (4). 
When  any  reversion  or  remainder  is  vested  in  the  Crown, 
or  when  any  limited  estate  has  been  granted  by  the 
Crown,  the  Crown  is  allowed  a  like  period  of  sixty  years 
to  enforce  its  rights  from  the  time  when  the  estate  comes 
or  ought  to  come  into  possession  (5).  The  manors, 
lands,  &c.,  to  which  the  subject's  title  is  established  by 
the  Act,  are  to  be  held  of  the  Crown  on  the  same  tenures 
as  they  would  have  been  if  the  title  confirmed  had 
originally  been  valid  at    law  (6).     Provision  is  also 

1)  See  Part  VL 

^2)  Btutomjee  v.  the  Queen,  1  Q.  B.  D.  487. 

3)  47  &  48  Yict.  c  71,  s.  3.    See  anie,  p.  174. 

4)  Sect.  1. 

5)  Secto.  3,  4. 
;6)  Sect  6. 
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made  for  securing  to  the  Crown  all  fee-farm-rents  or  PabtVII. 
other  rents  which  have  been  paid  out  of  such  manors,      ^^^ 
lands,  &c.,  within  sixty  years  of  any  action  brought  to 
recover  such  rents  (1). 

It  is  by  the  same  Act  provided  that,  where  the  rents 
or  profits  of  any  lands  are  in  charge  with  the  proper 
ofiScers  of  the  revenue,  such  rents  and  profits  are  to 
be  considered  duly  in  charge  within  the  meaning  of 
the  statute.  But  no  putting  in  charge  of  manors  or 
lands  which  have  virtually  been  out  of  charge  is  to 
be  deemed  a  putting  in  charge,  unless  thereupon 
such  manors  or  lands  have  been  in  some  suit  on 
behalf  of  the  Crown  adjudged  to  belong  to  the 
Crown  within  the  period  of  sixty  years  thereinbefore 
lunited  (2). 

As  by  the  first  section  of  this  statute  time  runs  against 
the  Crown's  right  to  recover  real  property  only  from 
the  time  when  such  right  accrued,  the  sections  which 
provide  for  the  Crown's  rights  in  respect  of  reversions 
and  particular  estates  seem  quite  unnecessary.  These 
sections  were  borrowed  from  the  statute  of  21  Jac.  I.  c.  2,  21  jac.  i. 
which  was  the  foundation  of  the  Nullum,  Tempus  Act,  c»  2. 
and  in  the  earlier  statute  their  meaning  is  clear;  for 
by  that  statute  the  rights  of  the  Crown  were  to  be 
barred  when  the  subject  had  been  sixty  years  in 
possession  before  the  passing  of  the  Act;  and  as  the 
subject  might  have  been  in  possession  for  that  time 
without  any  right  having  accrued  to  the  Crown,  there 
was  inserted  a  direct  saving  of  reversions  then  vested  in 
the  Crown  (3). 

The  statute  of  James  does  not  in  all  points  correspond 
with  the  Nullum  Tempos  Act,  but  the  provisions  of  the 
two  are  generally  similar,  and  a  commentary  by  Lord 


(1)  Sect.  7.    See  Doe  d.  William  IV.  v.  Roberts,  13  M.  &  W. 
520;  Att'Oen./or  British  Honduras  v.  Bristowe^  6  App.  Cas.  143. 

[2)  Sects.  2  &  10.    See  3rd  Inst.  189. 
^3)  See  TuthUl  v.  Rogers,  1  Jo.  &  Lat.  83 ;  6  Ir.  Eq.  R.  451. 
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Pabt  VII.  Coke  in  his  3rd  Institute  (1)  on  the  earlier  enactment 
^^  '•  will  be  found  to  explain  most  of  the  technical  expressions 
used  in  the  later  statute.  With  respect  to  the  provisions 
concerning  fee-farm-rents^  from  which  the  7th  section  of 
9  Geo.  III.  c.  16,  seems  to  be  taken,  he  says :  "  This  was 
added  for  the  preserying  of  the  king's  fee-farms  and 
rent  out  of  such  manors,  &c.,  which  are  established  and 
made  sure  by  this  Act.  For  example,  King  Edward  VL 
did  grant  the  manor  of  D.,  which  came  to  him  by  the 
statute  of  Chanteries,  to  I.  S.  and  his  heirs,  reserving  a 
fee-farm  or  any  other  rent,  which  grant  for  some  imper- 
fection was  insu£Scient  in  law  to  pass  the  said  manor 
and  yet  is  established  and  made  sure  by  this  Act.  This 
proviso  maketh  good  the  fee-farm  or  rent  to  the  king,  if 
he  hath  been  answered  the  same  by  the  greater  part  of 
sixty  years  last  past "  (2). 

The  rights  of  the  subject  as  against  the  Crown  in 
Ireland  were  left  unprotected  by  lapse  of  time  until  the 
passing  of  the  Act  48  Geo.  III.  c.  47,  which  contains, 
with  respect  to  the  claims  of  the  Crown  in  Ireland, 
almost  the  same  provisions  as  those  of  the  English 
Nullum  Tempus  Act.  The  meaning  of  these  Acts  was 
considered  and  the  effect  of  their  various  sections 
commented  on  in  an  Irish  case  (3)  heard  before  Sir 
Edward  Sugden,  L.C.,  and  the  Master  of  the  Bolls.  In 
1680  certain  lands  had  been  granted  by  the  Crown  to  A. 
in  tail  male  by  letters  patent,  reserving  a  quit  rent  of 
Sd.  per  acre.  In  1681  A.  conveyed  the  land  to  S.,  the 
conveyance  expressly  saving  the  rights  of  the  Crown. 
In  1776  the  estate  so  granted  determined  by  the  failure 
of  A.'s  male  issue ;  but  S.'s  representatives  remained  in 
possession  of  the  property  till  1841,  and  the  quit  rent 
was  regularly  paid  to  and  received  by  the  Crown  for  the 
whole  of  that  time.    It  was  held  that,  by  the  operation  of 

1)  3id  Inst.  188-191. 

2)  3rd  Inst.  191. 
,3)  TuthiU  V.  Sogers^  1  Jo.  &  Lat  36 ;  6  Ir.  £q.  429. 
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the  Act  48  Geo.  III.  c.  47,  a  vendor  claiming  under  S.  Part  vil 
had,  as  against  the  Crown,  a  good  title  to  the  fee  simple  of  ^^•^' 
the  land,  and  one  which  would  be  forced  on  a  purchaser ; 
and  that  at  the  same  time  the  Crown  had  an  indefeasible 
right  to  the  quit-rent  which  had  been  so  long  paid.  On 
the  construction  of  the  English  Act  it  was  decided 
that,  where  returns  had  been  made  of  tithes  by  the 
auditors  to  the  revenue  within  sixty  years,  before  suit, 
although  the  return  had  always  been  nU^  there  had  been 
a  su£Scient  keeping  in  charge  to  prevent  the  right  of  the 
Crown  being  barred  by  lapse  of  time  (1).  The  correct- 
ness of  the  decision  in  AU.-Gen.  v.  EardUy  (1)  was 
questioned  by  Lord  St  Leonards  when  Lord  Chancellor 
of  Ireland  (2). 

By  two  statutes  of  the  present  reign  (3)  the  law  as  to  24  &  25 
the  eflTect  of  keeping  lands  in  charge  to  the  Crown  has  anTsS"*  ' 
been  to  some  extent  altered,  and  it  is  now  enacted  that  ^  v>c*-  «• 
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the  Queen's  Majesty  or  her  successors  shall  not  sue  any 
person  for  any  manors  or  hereditaments  whatsoever  (other 
than  liberties  or  franchises),  which  such  person  or  any 
one  through  whom  he  claims  shall  have  held  or  enjoyed 
or  taken  the  rents  or  profits  thereof  for  sixty  years  before 
suit,  by  reason  only  that  the  same  manors  or  heredita- 
ments or  the  rents  or  profits  thereof  shall  have  been  in 
charge  to  the  Crown,  or  stood  inmper  of  record  within 
the  said  space  of  sixty  years ;  but  that  such  having  been 
in  charge  and  such  standing  insurer  of  record  shall  be 
as  against  such  person,  and  all  claiming  under  him,  of  no 
form  or  efi'ect  (4). 

By  the  Act  24  &  25  Vict.  c.  62  it  is  also  provided  that 
the  Queen's  Majesty,  her  predecessors  and  successors, 
shall  not  be  deemed  for  the  purposes  of  the  9  Geo.  III. 
c.  16,  to  have  been  answered  the  rents  or  profits  of  any 

(1)  Att.-Qen.  v.  Etvrdley,  8  Price,  39 ;  Att.-Gen.  v.  Maxwdl,  %b.  76. 

(2)  Tuthill  V.  Eogers,  6  Ir.  Eq.  R.  450 ;  IJo.  &  Lat.  82. 

(3)  24  &  25  Vict.  c.  62  (England) ;  39  &  40  Vict.  c.  37  (Ireland). 

(4)  Sect.  1  of  24  &  25  Vict.  c.  62,  and  of  39  &  40  Vict,  c  37. 
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Pabt  vil  lands  or  hereditaments  which  shall  have  been  held  or 

0H>  I. 

enjoyed,  or  of  which  the  rents  or  profits  shall  have  been 

taken  by  any  other  persons  for  sixty  years  next  before 
any  proceeding  for  recovering  the  same,  by  reason  only 
of  the  same  lands  or  hereditaments  having  been  part  of 
any  honour  or  manor  or  other  hereditaments,  of  which  the 
rents  or  profits  shall  have  been  emswered  to  Her  Majesty 
or  her  predecessors  or  successors,  or  some  other  person 
under  whom  Her  Majesty  claimeth,  or  of  any  honour, 
manor,  or  other  hereditaments  which  shall  have  been 
duly  in  charge  to  the  Crown  or  stood  insuper  of  record  (1). 
And  also  that,  in  the  construction  of  that  Act  and  of  the 
9  Geo.  III.  c.  16,  the  right  or  title  of*  the  Crown  to  any 
manors  or  hereditaments  comprised  in  any  lease  granted 
by  the  Crown,  shall  not  be  deemed  to  have  first  accrued 
until  the  expiration  of  such  lease  as  against  any  person 
whose  enjoyment  of  such  hereditaments  or  whose  receipt 
of  the  rents  or  profits  thereof  shall  have  commenced 
during  the  term  of  the  lease,  or  who  shall  claim  through 
any  person  whose  enjoyment  or  receipt  so  commenced  (2). 
Similar  provisions  with  regard  to  Ireland  are  contained 
in  the  Act  39  &  40  Vict.  c.  37. 

In  a  case  (3)  which  arose  recently  in  Ireland  under  the 
first  section  of  the  last-named  Act,  it  was  pointed  out 
that  the  language  of  the  first  part  of  that  section  (as  well 
as  of  the  corresponding  English  Act)  differs  from  that  of 
the  first  section  of  48  Geo.  III.  c.  7,  and  only  relates  to 
actions  '^  for  or  in  any  wise  concerning  any  manors,  lands, 
tenements,  rents,  tithes,  or  hereditaments  whatsoever," 
and  does  not  extend  to  actions  "  for  or  in  any  wise  con- 
cerning the  revenues,  issues  or  profits  thereof;"  there- 
fore it  was  held  (3)  that  a  claim  by  the  Crown  for  a 
quit-rent  is  not  barred  by  non-payment  for  any  time, 
if  the  original  grant  was  inserted  in  the  great  roll  of  the 

(1)  Sect.  3. 

(2)  Sect.  4. 

(3)  In  re  Maxtvea's  Estate,  28  L.  R.  Ir.  356. 
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pipe,  such  a  rent  being   duly  in    charge  within  the  PabtVII. 

meaning  of  the  thiid  exception  in  48  Geo.  III.  c.  47      

(corresponding  to  the  English  Act  9  Geo.  III.  c.  16). 

By  another  Act  of  the  present  reign  (1)  similar  Dnchyof 
limitations  to  those  prescribed  in  the  Nullvm  Tempua 
Act  were  enacted  with  respect  to  claims  by  the  Duke  of 
Cornwall  to  lands  and  other  hereditaments  within  the 
county  of  Cornwall,  other  than  liberties  or  franchises, 
and  other  than  mines,  minerals,  stones,  and  mbatrata  (2). 
It  is  further  proyided  that  the  claims  of  the  Duke  of 
Cornwall  to  any  mines,  minerals,  stones,  or  subetrcUa  in 
the  county  shall  be  barred  by  sixty  years'  possession  of 
the  land,  if  such  mines,  &c.,  have  been  substantially 
worked  at  any  time  during  that  period  by  the  person  in 
possession,  and  such  mines,  &c.,  have  not  been  at  any 
time  during  that  period  worked,  or  the  tolls,  dues, 
royalties,  and  other  profits  thereof  received  or  enjoyed 
by  the  Duke  of  Cornwall  or  some  person  claiming  under 
him  (3).  And  the  claims  of  the  Duke  to  such  mines, 
&c.,  are  likewise  barred  by  one  hundred  years'  possession 
of  the  land,  if  during  that  period  of  one  hundred  years 
such  mines,  &c.,  have  not  been  worked,  or  the  tolls,  &c., 
enjoyed  by  the  Duke,  or  some  person  claiming  under 
him  (4).  And  the  right  of  the  Duchy  to  any  navigable 
river,  estuary,  port,  or  branch  of  the  sea,  and  the  soil 
thereof,  and  to  the  shores  between  high  and  low  water 
mark  is  excepted  from  the  operation  of  the  Act  (5). 

The  claims  of  the  Duke  of  Cornwall  have  been  further  23  &  24 
limited  by  the  Act  23  &  24  Vict.  c.  53.  The  preamble 
of  this  statute  recites  that  the  provisions  of  7  &  8 
Vict.  c.  105  do  not  extend  to  claims  to  navigable  rivers, 
estuaries,  ports  or  branches  of  the  sea,  or  the  soil  thereof, 
or  the  shores  between  high  and  low  water  mark,  and  that 

1)  7  &  8  Vict.  c.  105,  88.  71-88. 

2)  Sect  71. 

3)  Sect  73. 

4)  Sect  74. 
;6)  Sect.  86. 
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Pabt  vn.  it  is  expedient  that  as  to  hereditaments  not  within  the 
^^'  county  of  Cornwall,  and  also  as  to  such  hereditaments 
within  the  county  as  are  excepted  from  the  provisions  of 
the  former  Act,  the  limitation  applicable  to  actions  and 
suits  by  the  Crown  should  be  made  applicable  to  actions 
and  suits  by  the  Duke  of  Cornwall.  It  is  accordingly 
enacted  (1)  that  all  the  provisions  of  9  Geo.  III.  c.  16, 
now  applicable  to  the  Crown,  shall  extend  and  be 
applicable  to  the  Duke  of  Cornwall,  as  if  the  same  were 
re-enacted,  and  the  Duke  of  Cornwall  were  throughout 
mentioned  and  referred  to,  when  the  "  King's  Majesty," 
or  "His  Majesty,"  is  in  the  said  Act  mentioned  or 
referred  to,  subject  to  the  sections  of  the  7  &  8  Vict, 
c.  105,  concerning  the  putting  in  charge  of  lands  in  the 
Duchy  (2).  But  the  Act  23  &  24  Vict.  c.  53  does  not 
extend  to  property  respecting  which  a  limitation  is 
provided  by  the  earlier  Act,  nor  does  it  affect  the 
provisions  of  the  Prescription  Act  (3),  or  of  the  Act 
for  shortening  the  time  in  claims  of  modvs  decimaficUy 
and  exemption  from  tithes  (4).     ' 

The  provisions  of  the  Act  24  &  25  Vict,  c  62,  which 
have  been  already  referred  to  as  affecting  the  claims  of 
the  Crown,  extend  also  to  the  claims  of  the  Duke  of 
Cornwall,  with  the  exception  of  the  section  which 
provides  that  the  Crown  shall  not  be  deemed  to  have 
been  answered  the  rents  or  profits  of  any  lands,  &c., 
occupied  by  any  other  person  for  sixty  years,  by  reason 
only  of  such  lands  being  part  of  any  manor,  &c.,  of  which 
the  rents  or  profits  have  been  answered  to  the  Crown,  and 
it  was  not  necessary  to  extend  this  section  to  the  Duchy 
of  Cornwall,  as  a  precisely  similar  section  was  contained 
in  the  7  &  8  Vict.  c.  105  (5). 

It  must  be  always  recollected  that  all  the  property 

1)  Sect.  1. 

2)  Sects.  72,  75. 

3)  2  &  3  Wm.  IV.  c.  71. 
;4)  2  &  3  Wm.  IV.  c.  100. 
(5)  Sect.  72. 
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belonging  to  the  Duchy  of  Cornwall  is  not  subject  to  the  Past  VII. 
same  enactments.  ^^^ 

The  result  of  the  yarious  Acts  would  seem  to  be  that 
claims  of  the  Duchy  to  mines,  minerals,  stones,  and 
svhstrata,  not  within  the  county  of  Cornwall,  and  to 
nayigable  rivers,  &c,  whether  within  or  without  the 
county,  are  affected  by  the  Nullum  Tempua  Act,  as 
amended  by  24  &  25  Vict.  c.  62,  and  subject  to  the  72nd 
and  75th  sections  of  7  &  8  Vict.  c.  105 ;  the  rights  of  the 
Duchy  to  mines,  &c.,  within  the  county  of  Cornwall  only, 
being  within  the  special  provisions  of  the  Act  7  &  8 
Vict.  c.  105,  relating  to  that  kind  of  property. 

As  liberties  and  franchises  are  excepted  from  the 
operation  of  the  Nullum  Tempts  Act,  as  well  as  from  that 
of  7  &  8  Vict.  c.  105,  it  would  seem  clear  that  there  is 
no  statutory  limitation  to  the  title  of  the  Duchy  to 
liberties  and  franchises,  whether  within  or  without  the 
county  of  Cornwall,  any  more  than  there  is  to  the  title 
of  the  Crown  to  them. 

AH  other  property  of  the  Duchy  not  within  the  county 
of  Cornwall  is  subject  to  the  provisions  of  the  Nullum 
Tempus  Act  as  amended,  and  to  the  provisions  of  7  &  8 
Vict.  c.  105,  ss.  72  &  75. 
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CHAPTER  IT. 


Treason. 


OBIlilNAL  PBOGEBDINGS  AND  OBOWN  PBAOTICE. 

Paot  VII.    It  Las  already  been  pointed  ont  that,  owing  to  the  rule 
^•"'     of  law  according  to  which  time  does  not  mn  against  the 

Prosecu-  Crown,  prosecutions  for  felonies  and  misdemeanours  may 
generally  be  commenced  at  any  distance  of  time  after  the 
commission  of  the  offence  (1).  There  are,  however,  several 
cases  in  which  the  time  for  commencing  prosecutions  has 
been  limited  by  statute. 

By  7  &  8  Wm.  III.  c.  3  no  person  may  be  indicted, 
tried,  or  prosecuted  for  any  high  treason  whereby  corrup- 
tion of  blood  may  be  made,  or  for  misprision  of  such  trea- 
son committed  within  England,  Wales,  or  Berwick-upon- 
Tweed,  unless  the  indictment  be  found  by  the  grand  jury 
within  three  years  after  the  offence  (2) ;  but  if  any  person 
be  guilty  of  designing,  endeavouring  or  attempting  any 
assassination  on  the  body  of  the  king  by  poison  or  other- 
wise, such  person  may  be  prosecuted  at  any  time  (3). 
This  limitation,  it  would  seem,  is  extended  to  similar 
cases  of  treason  committed  in  Scotland  by  7  Anne,  c.  21  (4), 
and  is  expressly  extended  to  Ireland  by  1  &  2  Greo.  IV. 
c.  24;  but  it  does  not  extend  to  acts  dooe  in  foreign 
parts,  or  on  the  high  seas. 

The  Act  11  &  12  Vict.  c.  12,  which  makes  it  felony  to 
compass  the  deposition  of  the  Queen,  or  the  intimidation 
of  the  Queen,  or  parliament,  or  the  stirring  up  of  for- 


Treason 
felony. 


1^  See  ante,  p.  516. 

2)  Sect.  5. 

3)  Sect  6. 

4)  Foster  (Sir  Michael},  0.  0.  249. 
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eigners  to  invade  Her  Majesty's  dominions,  provides  (1)  Pabt  vil 
that  no  person  shall  be  prosecuted  for  any  felony  by  ' 
virtue  of  that  Act  in  respect  of  such  compassings,  &c., 
in  80  far  as  the  same  are  declared  by  open  and  advised 
speaking  only,  unless  information  be  given  upon  oath 
within  six  days  after  the  words  shall  have  been  spoken, 
and  unless  a  warrant  for  the  apprehension  of  such 
person  be  issued  within  ten  days  after  such  information 
given,  "  and  unless  such  warrant  shall  be  issued  within 
two  years  after  the  passing  of  this  Act."  In  this  last 
proviso  "  and  "  has  probably  been  inserted  by  mistake  for 
**  or."  If  the  words  of  the  clause  be  taken  literally  as 
they  at  present  stand,  no  prosecution  for  such  a  felony, 
if  expressed  by  speaking  only,  could  now  be  commenced 
at  all. 

By  60  Geo.  HI.  and  1  Geo.  IV.  c.  1,  the  Act  to  prevent  Training 
training  persons  to  the  use  of  arms  and  to  the  practice  of  fhr^^ 
military  evolutions  and  exercises,  it  is  enacted  that  no  »^™»' 
person  shall  be  prosecuted  for  anything  done  contrary  to 
that  Act,  unless  such  prosecution  be  commenced  within 
six  calendar  months  after  the  offence  committed  (2). 

The  120th  section  of  3  &  4  Wm.  IV.  c.  53  (now  repealed)  Offences 
provided  that  all  suits,  indictments,  or  informations  for  cwtoms 
any  offence  against  that  or  any  other  Act  relating  to  the  ^^'^' 
Customs  in  any  of  Her  Majesty's  Courts  of  Record  at 
Westminster  or  in  Dublin  or  in  Edinburgh  or  in  the 
royal  courts  of  Guernsey,  Jersey,  Aldemey,  Sark,  or  Man, 
must  be  commenced  within  three  years  next  after  the 
date  of  the  offence  committed,  and  before  any  justice  of 
the  peace  within  six  months  next  after  the  date  of  the 
offence  committed.    This  limitation  was  held  not  to  apply 
to  an  indictment  at  the  assizes  for  a  conspiracy  to  defraud 
the  Queen  of  certain  duties,  such  a  conspiracy  being  an 
offence  at  Common  Law,  and  the  court  in  which  the 
indictment  was  preferred  not  being  one  of  the  courts 


s 


1)  Sect.  4. 

2)  Sect.  7. 
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mentioned  in  the  section  (1).  But  by  the  '*  Customs 
Consolidation  Act,  1876"  (2),  it  is  enacted  that  "All 
suits,  indictments,  or  informations  brought  or  exhibited 
for  any  offence  against  the  Customs  Acts  in  any  Court, 
or  before  any  justice,  shall  be  brought  or  exhibited  within 
three  years  next  after  the  date  of  the  offence  com- 
mitted." 

By  9  Geo.  IV.  c.  69,  the  Act  for  the  more  effectual  pre- 
yention  of  persons  going  armed  by  night  for  the  destruc- 
tion of  game,  prosecutions  for  every  offence  punishable 
upon  indictment  or  otherwise  than  upon  summary  con- 
viction by  virtue  of  that  Act  must  be  commenced  within 
twelve  calendar  months  after  the  commission  of  the 
offence  (8).  And  this  limitation  must,  it  seems,  be  appli- 
cable to  unlawfully  taking  game  on  a  road  or  highway 
under  7  &  8  Vict.  c.  29,  as  that  Act  only  operates  by  ex- 
tending the  provisions  of  9  Geo.  IV.  c.  69. 

By  sect.  5  of  the  Criminal  Law  Amendment  Act,  1885 
(4),  no  prosecution  for  unlawfully  and  carnally  knowing 
or  attempting  to  have  unlawful  carnal  knowledge  of  any 
girl  of  or  above  the  age  of  thirteen  years  and  under  the 
age  of  sixteen  can  be  commenced  more  than  three  months 
after  the  commission  of  the  offence. 

In  a  case  where  persons  were  prosecuted  and  convicted 
under  9  Geo.  IV.  c.  69,  the  information  was  laid  before 
justices  and  a  warrant  for  the  apprehension  of  the  defend- 
ants issued  within  a  year  of  the  commission  of  the  offence, 
but  the  indictment  was  not  preferred  till  after  the  year 
had  expired.  The  judges  were  unanimously  of  opinion 
that  the  conviction  was  right  (5).  And  where  the  defend- 
ant was  taken  before  a  magistrate,  and  a  warrant  of  com- 
mitment granted  within  the  year,  and  such  warrant  was 
produced  in  court,  Pollock,  C.B.,  held  that  the  prosecution 

(1)  Beg.  V.  ThompMih  20  L.  J.  M.  C.  183 ;  16  Q.  B.  832. 

(2)  39  &  40  Vict.  c.  36,  s.  267. 

(3)  Sect.  4 ;  see  47  &  48  Vict,  a  43,  s.  4. 

(4)  48  &  49  Vict.  c.  69. 

(6)  Beg.  v.  Brooks,  1  Den.  0.  C.  217. 
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was  shown  to  have  been  commenced  in  time  (1).  In  PartVIL 
another  case  on  the  same  statute  a  warrant  for  the  defen-  ' 
dant's  apprehension  had  been  issued  within  a  week  after 
the  commission  of  the  offence,  but  was  not  served  owing 
to  the  defendant's  having  absconded.  On  the  defendant's 
return  after  an  absence  of  six  years  an  indictment  was 
preferred  against  him,  and  at  the  trial  the  original  warrant 
for  his  apprehension  was  tendered  in  evidence.  The 
attention  of  Pollock,  O.B.,  was  called  to  the  cases  above 
quoted,  but  he  was  of  opinion  that  none  of  them  went  to 
the  extent  contended  for  in  the  case  before  him,  and  that 
the  issuing  of  the  original  warrant  was  not  a  commence- 
ment of  proceedings  within  the  statute  (2).  It  is  not 
clear  from  the  report  in  what  way  the  case  was  distin- 
guished from  that  of  Beg.  v.  Brooks,  above  referred  to ; 
the  difference,  however,  was  probably  this,  that  in  the 
case  of  Beg.  v.  Hull  the  defendant  was  not  apprehended 
under  the  warrant  first  issued,  but  under  another  warrant 
issued  upon  an  information  laid  after  his  return,  so  that 
in  fact  the  prosecution  at  the  Assizes  was  not  a  continu- 
ation of  the  proceedings  which  were  commenced  within 
the  year,  but  that  in  the  case  of  Beg.  v.  Brooks  the  prose- 
cution, which  began  by  the  laying  of  the  information 
within  the  year,  was  carried  on  continuously  till  the 
defendant's  conviction  (3).  When  an  indictment  pre- 
ferred within  the  year  was  thrown  out  by  the  grand  jury, 
and  another  indictment  was  preferred  after  the  expiration 
of  the  year,  Coleridge,  J.,  refused  to  stop  the  case,  on  the 
ground  that  the  prosecution  was  not  commenced  in  time, 
but  reserved  the  point,  considering  it  one  open  to  much 
doubt  (4).  The  question  raised  in  that  case  was  not 
decided,  the  defendant  being  acquitted  on  the  merits. 
Under  an  Act  (5),  now  repealed,  against  counterfeiting 

(1)  Beg.  V.  Austin,  1  C.  &  K.  621. 

(2)  Reg.  v.  Hull,  2  P.  &  F.  16. 
;3)  See  Rex  v.  Willace,  1  East,  P.  C.  186. 
4)  Rex  V.  KiUminster,  7  C.  &  P.  228. 
:6)  8  &  9  Wm.  III.  c.  26. 
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Pakt  vn,  coin  which  required  prosecutions  under  its  provisions  to 
'  be  commenced  within  three  months  after  the  offence 
committed,  an  indictment  was  preferred  after  that  period 
had  elapsed.  Parol  evidence  was  given  that  the  prisoners 
were  apprehended  within  the  three  months^  but  no  warrant 
of  apprehension  or  commitment  was  produced.  The 
judges  were  of  opinion  that  there  was  not  sufiBcient 
evidence  that  the  prisoners  were  apprehended  upon 
transactions  respecting  coin  within  three  months  after 
the  offence  committed  (1). 
Summary  By  virtuc  of  11  &  12  Vict.  c.  43  (2)  summary  proceedings 
before  ^^^  before  j  US ticcs,  whether  under  then  existing  or  subsequent 
justices.  Acts,  must,  in  the  absence  of  any  special  limitation, 
be  instituted  within  six  calendar  months  from  the  time 
when  the  matter  of  the  complaint  or  information  arose 
(3).  Informations  for  forfeitures  on  penal  statutes  were 
included  in  31  Eliz.  c.  5  (4),  the  part  of  which  relating 
to  the  time  limited  for  exhibiting  an  information  on  any 
penal  statute  is  repealed  by  the  36th  section  of  11  &  12 
Yict.  c.  43  (5) ;  but  this  repeal  extends,  it  would  seem, 
only  to  informations  before  justices.  Many  statutes 
which  impose  penalties  recoverable  by  summary  proceed- 
ings before  justices  impose  special  periods  of  limitation 
shorter  than  that  prescribed  by  11  &  12  Vict.  c.  43  (6). 

In  Jacornb  v.  Dodgaon  (7)  it  was  held  that  proceedings 
before  justices  to  recover  from  adjoining  owners  their 
share  of  the  expenses  of  making  a  new  street  under  21  & 
22  Yict.  c.  98,  s.  63,  might  be  commenced  at  any  time 
within  six  months  after  the  expiration  of  the  three 
months  during  which  the  surveyor's  apportionment  might 
be  disputed. 

(1)  JR.  ▼.  Phiaips,  Etiss.  &  By.  C.  C.  369. 

(2)  Sect.  11 ;  see  Jaeomh  v.  DodgBon^  3  B.  &  S.  461 ;  82  L.  J.  M.  C. 
113 ;  and  see  12  &  13  Vict  a  103,  s.  9. 

(3)  See  Gvardians  qf  Ulverstone  v.  Fark^  63  J.  P.  629. 
^4)  See  ante,  Part  VI.  p.  611. 
[6)  SiDce  repealed.    See  38  &  39  Vict.  c.  66. 
6)  E.g.  41  Vict.  c.  16,  s.  91,  sub-sect.  (1),  and  64  &  66  Vict  a  76, 8. 29. 
T)  3  B.  &  S.  461 ;  82  L.  J.  M.  C.  113. 
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* 

By  the  Public  Health  Act,  1848  (1),  a  local  board  could   Part  vii. 

recover  the  apportioned  shares  of  expenses  of  making  a      ' 

street  from  adjoining  owners  in  a  summary  manner  before  f^oceed- 

..  «  "^8*  under 

justices ;  the  period  within  which  such  expenses  could  be  Public 
recovered  was  therefore  by  11  &  12  Vict.  c.  43.1imited  to  J^^*^ 
six  months  after  the  expiration  of  the  three  months 
during  which  the  apportionment  could  be  disputed.  By 
sect.  24  of  the  Local  Government  Act  (1858)  Amendment 
Act,  1861  (2),  proceedings  for  the  recovery  of  demands  of 
this  nature  below  £20  might  be  taken  by  a  local  board  in 
a  county  court.  It  was  held  that  the  limitation  of  six 
months  applied  to  proceedings  in  the  county  court  as 
well  as  to  proceedings  before  justices  (3).  But  this  limi- 
tation does  not  apply  to  the  enforcing  of  a  charge  on  the 
premises  under  sect.  257  of  the  Public  Health  Act, 
1875  (4).  Such  a  charge  may  be  enforced  although  the 
time  has  gone  by  for  summary  proceedings  (5).  The 
charge  is  imposed  on  the  premises  as  soon  as  the  work  is 
completed  (6).  But  where  a  local  board  had  allowed  six 
months  to  pass  by  after  notice  of  demand  without  taking 
proceedings  and  the  owner  of  the  property  had  died,  it 
was  held  that  the  board  could  not  prove  as  creditors  in  a 
suit  for  the  administration  of  the  estate  of  the  owner,  the 
sum  claimed  not  being  a  debt  but  a  liability  which  could 
only  be  enforced  in  the  manner  prescribed  by  statute, 
and  which  was  barred  at  the  expiration  of  six  months  (7). 
By  sect  62  of  the  Local  Government  Act,  1858  (8), 
it  was  enacted  that  '^  in  all  summary  proceedings  by  a 
local  board  for  the  recovery  of  expenses  incurred  by 

(1)  11  &  12  Vict.  c.  63,  s.  69. 

(2)  24  &  25  Vict.  c.  61. 

(3;  West  Ham  Local  Board  v.  Maddams^  33  L.  T.  K.  S.  809 ; 
Tottenham  Looal  Board  v.  RoweU^  1  Exch.  D.  514. 

(4)  37  &  38  Vict.  c.  55 ;  Tottenham  Local  Board  y.  Rowdl^  15 
Ch.  D.  378. 

^5^  Corporation  of  Sunderlcmd  v.  Alcock,  51  L.  J.  Ch.  546. 

(6$  In  re  Bettesworth  db  Richer,  37  Oh.  D.  535;  Momaey  Local 
Board  y.  Monarch  Investment  Building  Society,  24  Q.  B.  D.  1. 

(7)  West  V.  Downmar^  14  Oh.  D.  111. 

(8)  21  &  22  Vict.  c.  98. 

2  M  2 
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Part  vn.  them  in  works  of  private  improvement,  the  time  within 
'"'  which  such  proceedings  might  be  taken  should  be 
reckoned  from  the  date  of  the  service  of  the  notice  of 
demand."  It  was  held  that,  before  proceedings  could  be 
taken  under  the  Public  Health  Act,  1848,  and  the  Local 
Government  Act,  1858,  a  demand  of  payment  was 
necessary,  and  that  the  notice  of  apportionment  re- 
quired by  the  Local  Government  Act,  1858,  was  not  a 
sufficient  demand,  and  that  the  six  months  did  not 
begin  to  run  till  a  demand  of  payment  had  been  made 
(1).  This  decision  has  been  followed  in  a  case  which 
arose  under  the  corresponding  sections  (sects.  158  and 
257)  of  the  PubUc  Health  Act,  1875  (2). 

Where  there  is  a  dispute  about  the  apportionment 
under  sect.  150  of  the  Public  Health  Act,  1875,  a  local 
board  cannot  proceed  in  a  summary  manner  before 
justices,  or  in  a  county  court  under  sect.  261  of  that  Act, 
until  the  dispute  is  settled  by  arbitration  (3). 

By  sect.  252  of  the  Public  Health  Act,  1875,  any 
complaint  or  information  in  pursuance  of  the  Act  must 
be  laid  within  six  months  from  the  time  when  the  matter 
of  such  complaint  or  information  respectively  arose; 
under  sect  257  the  matter  of  complaint  does  not  arise 
until  notice  of  demand  of  payment  of  the  sum  ap- 
portioned has  been  served  after  the  expiration  of  three 
months  from  the  notice  of  apportionment  (2).  If  the 
complaint  is  preferred  before  justices  within  the  six 
months,  even  a  year's  delay  in  taking  out  a  summons  will 
not  affect  the  validity  of  the  proceedings  (2). 

Proceedings  taken  under  sect.  156  of  the  Public 
Health  Act,  1875,  to  recover  a  penalty  for  building 
beyond  the  line  of  frontage  in  a  street,  are  criminal 
proceedings.     The  Court  will,  therefore,  not  grant  an 

n  Qrece  v.  Hunt,  2  Q.  B.  D.  389. 
f2S  Simcox  V.  Handstvorth  Local  Board,  8  Q.  B.  D.  89. 
3)  Sandgate  Local  Board  qf  Health  v.  Keene  (1892),  1  Q.  B. 
831. 
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injunction  to  restrain  a  local  board  from  taking  such   PabtYH. 
proceedings^  on  the  ground  that  they  are  too  late  (1).  ^•°' 

In  another  case  against  the  owner  of  a  house  under 
the  same  section,  for  bringing  forward  a  house  beyond 
the  frontage  of  the  adjoining  houses  and  continuing 
the  offence  after  notice  from  the  urban  sanitary 
authority,  it  was  held  that  the  offence  was  a  continuing 
one,  so  long  as  the  addition  was  maintained  after  notice, 
and  that  proceedings  might  be  taken  within  six  months 
of  the  offence  so  continuing  (2). 

In  summary  proceedings  under  the  Highways  and  Expenses  of 
Locomotives  Amendment  Act,  1878  (3),  for  the  recovery  dinary 
of  extraordinary  expenses  incurred  in  repairing  a  high-  ^^^^^  ^^ 
way  by  reason  of  extraordinary  traffic,  the  limitation  of 
six  months  under  11  &  12  Vict.  c.  43,  s.  11,  runs  from 
the  date  of  the  certificate  of  the  surveyor,  and  not  from 
the  damage  done  to  the  highway  or  from  the  demand  (4). 

The  limitation  of  six  months  under  11  &  12  Vict, 
c.  43,  for  the  recovery  by  summary  proceedings  under  the 
Metropolitan  Building  Act,  1855  (5),  of  expenses  incurred 
in  taking  down  and  securing  dangerous  structures,  runs 
from  the  demand  and  refusal  of  payment  and  not  from 
the  incurring  of  the  expenses  (6). 

There  is  no  statutory  enactment  limiting  the  time  Criminal 
within  which  crimmal  intormations  may  be  applied  for.  ^ions. 
Lord  Mansfield  thus  lays  down  the  rule  as  to  the  time 
for  making  such  applications :  "  As  to  this  there  is  no 
precise  number  of  weeks,  months,  or  years.  But,  if 
delayed,  the  delay  must  be  reasonably  accounted  for  "  (7). 
Before  the  Judicature  Act,  1873,  if  the  application  had 
been  made  so  late  in  the  second  term  after  the  offence 


(1)  K&rr  V.  Corporation  of  Preston,  6  Cb.  D.  463. 

(2)  RumboHl  v.  Schmidt,  8  Q.  B.  D.  603. 
?3)  41  &  42  Vict,  c,  77,  ss.  23  &  36. 

(4)  Pool  &  Forden  Highway  Local  Board  v.  Ounning,  51  L.  J. 
M.  C.  49. 


;5)  18  &  19  Vict,  a  122,  bs.  73  &  97  (6). 

6)  Ldbalmondiere  v.  Addison,  1  E.  &  E.  41 ;  28  L.  J.  M.  0.  25. 

;7)  Bex  V.  Bobinson,  1  W.  Bl.  542. 
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PaetVII.   committed,  that  the  defendant  could  not  show  cause 

^"      within  that  term,  the  application  would  not  have  been 

granted,  unless  there  was  some  reason  to  account  for  the 
delay  (1).  It  was  sufficient  explanation  of  delay  in 
applying  for  a  criminal  information  for  a  libel,  that  the 
libel  did  not  come  to  the  prosecutor's  knowledge  till 
shortly  before  the  application  (2).  But  such  delay  was 
not  sufficiently  accounted  for  by  the  mere  £EU^t  that  the 
prosecutor  was  abroad  at  the  time  of  the  publication  of 
the  libel  (3). 

Against  In  the  case  of  criminal  informations  against  justices 

thf'^ce^  of  the  peace  for  improper  conduct  in  their  office,  it  was, 
before  the  Judicature  Act,  1873,  an  established  rule  that 
the  application  must  be  made  in  time  to  give  the 
defendants  an  opportunity  of  showing  cause  against  the 
rule  before  the  end  of  the  second  term  after  the  date  of 
the  conduct  alleged  (4).  And  the  same  rule  was  ex- 
tended to  other  public  officers  (5).  In  these  cases  delay 
in  making  the  application  was  not  excused  on  the 
ground  that  the  facts  had  only  lately  come  to  the 
prosecutor's  knowledge  (6). 

Abolition  By  sect.  26  of  the  Judicature  Act,  1873  (7),  the  division 
of  the  legal  year  into  terms  is  abolished  so  far  as  regards 
the  sittings  of  the  Courts,  but  terms  may  still  be  used 
as  a  measure  for  determining  the  time  at  or  within 
which  any  Act  is  required  to  be  done,  unless  and  until 
provision  is  otherwise  made  by  lawful  authority.  By 
the  Crown  Office  Eules,  1886  (r.  48),  it  is  provided  that 
an  application  for  a  criminal  information  must  be  made 
within  a  reasonable  time  after  the  offence  complained  of* 


of  terms. 


I  • 


(1)  Bex  V.  Jollie^  4  B.  <&  Ad.  867 ;  and  see  Rex  v.  Murray^  1  Jur. 
37. 

'2)  Bex  V.  JdHie,  ubi  supra, 

J3)  Bex  V.  Barry  CMeara,  4  B.  &  Ad.  869,  n.;  Bex  v.  Editor  of 
Satirist,  3  N.  &  M.  632. 

(4)  Bex  V.  Harries,  13  East,  270 ;  Bex.  v.  MarshaU,  ib,  322. 

^5)  Bex  V.  Hartley,  4  B.  &  Ad.  869,  n. 

6)  Bex  V.  Bishop,  6  B.  &  Aid.  612. 

7)  36  &  37  Vict.  c.  66. 
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Therefore  it  would  seem  that  the  old  rule  as  to  terms  is   Part  vii. 
no  longer  applicable,  but,  in  deciding  what  is  a  reason-      ^^' "' 
able  time  after  the  offence  complained  of,  the  old  cases 
as  to  delay  will  probably  be  considered. 

By  sect.  51  of  the  Corrupt  and  Illegal  Practices  corrupt 
Prevention  Act,  1883  (1),  a  proceeding  against  a  person  practices. 
in  respect  of  any  of  the  offences  under  the  Corrupt 
Practices  Prevention  Acts,  1854  to  1883,  must  be 
commenced  within  one  year  after  the  offence  committed, 
or,  if  committed  in  reference  to  an  election  with  respect 
to  which  an  enquiry  is  held  by  election  commissioners, 
within  one  year  after  the  offence  was  committed,  or 
within  three  months  after  the  report  of  such  com- 
missioners is  made,  whichever  period  last  expires,  so  that 
it  be  commenced  within  two  years  after  the  offence  was 
committed.  The  commencement  of  a  proceeding  is 
defined  to  be  the  issue  of  a  summons,  writ,  warrant  or 
other  process,  where  the  service  or  execution  of  the  same 
is  prevented  by  the  absconding  or  concealment  or  act  of 
the  alleged  offender,  but  in  all  other  cases  the  service  or 
execution  of  the  summons,  writ,  warrant  or  other  process. 

By  sect.  225  of  the  Municipal  Corporation  Act,  1882  (2),  (^ 
it  is  enacted  that  an  application  for  an  information  «»'•«»*<»• 
in  the  nature  of  a  quo  warranto  against  any  person 
claiming  to  hold  a  corporate  office  shall  not  be  made 
after  the  expiration  of  twelve  months  from  the  time  when 
such  persons  became  disqualified  after  election.  The 
corresponding  section  of  the  repealed  Act  7  Wm.  IV.  and 
1  Yict.  c.  78  (3)  enacted  that  the  application  should  be 
made  before  the  end  of  twelve  months  after  the  election, 
or  from  the  time  when  the  person  should  have  become 
disqualified;  it  was  decided  under  this  section  that, 
where  a  member  of  a  town  council  had  entered  into  a 
contract  with  the  council,  there  was  a  disqucdification 

1)  46  &  47  Vict.  c.  51. 
[2)  45  &  46  Vict.  c.  50. 
3)  Sect.  23. 


election 
petitions. 
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Paet  VII.  arising  from  day  to  day  as  long  as  the  contract  continued, 
^°'"'  and  that  the  application  for  a  quo  warrcmto  could  be 
made  more  than  a  year  after  the  time  when  the  dis- 
qualification commenced  (1).  In  another  case  (2)  under 
the  same  statute  it  was  held  that,  when  an  alderman 
ceased  to  occupy  premises  within  the  borough  and  there- 
by became  disqualified,  an  application  for  a  quo  warranto 
was  too  late  when  made  more  than  twelve  months  after 
he  had  ceased  to  be  qualified,  although  within  twelve 
months  of  his  being  struck  off  the  burgess  list.  It 
would  seem  that  the  result  of  the  wording  of  sect.  225  of 
the  Municipal  Corporations  Act,  1882  (3),  is  that  time 
begins  to  run  from  the  beginning  of  a  disqualification, 
even  though  it  be  a  continuing  one. 

Mnnicipai  By  sect.  88  of  the  Municipal  Corporations  Act,  1882  (3), 
an  election  petition  in  the  case  of  a  municipal  elec- 
tion must  be  presented  within  twenty-one  days  after 
the  day  on  which  the  election  was  held ;  but,  if  the 
petition  questions  the  election  on  the  ground  of  corrupt 
practices,  and  specifically  alleges  that  a  payment  of  money 
or  other  reward  had  been  made  or  promised  since  the 
election  by  a  person  elected  or  on  his  account  or  with 
his  privity  in  pursuance  or  furtherance  of  such  corrupt 
practices,  it  may  be  presented  at  any  time  within  twenty- 
eight  days  after  the  date  of  the  alleged  payment  or 
promise,  whether  or  not  any  other  petition  against  that 
person  has  been  previously  presented  or  tried  (4).  By 
sect.  73  of  the  same  Act,  every  municipal  election  not 
called  in  question  within  twelve  months  after  the  election, 
either  by  election  petition  or  by  information  in  the  nature 
of  a  quo  warranto,  shall  be  deemed  to  have  been  to  all 
intents  a  good  and  valid  election.  But,  although  an 
election  may  be,  by  virtue  of  sect.  73,  a  good  and  valid 

1)  Beg  V.  FranciSy  21  L.  J.  Q.  B.  304. 

2)  Fx  parte  Birkbeck,  L.  R.  9  Q.  B.  256. 
3^  45  &  46  Vict.  c.  50. 
,4)  See,  as  to  election  petitions  on  the  ground  of  illegal  practices, 

47  &  48  Vict.  c.  70,  s.  26. 
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eleotion,  yet  the  person  elected  may,  after  the  lapse  of  Pabt  vn. 
twelve  months  after  his  election,  still  be  liable  to  penalties,         ' 
if  he  acts  in  a  corporate  office  without  being  qualified,  or 
after  ceasing  to  be  qualified,    or  after  becoming  dis- 
qualified (1). 

The  Acts  32  Geo.  III.  c.  58  and  1  Vict.  c.  78,  which 
provided  a  period  of  limitation  for  application  for  qtu> 
warrcmto,  have  now  been  repealed  (2). 

The  procedure  in  reference  to  petitions  questioning  Pariia- 
parliamentary  elections  is  governed  by  the  Acts  31  election 
&  32  Vict.  c.  125,  s.  6,  and  46  &  47  Vict.  c.  51,  s.  40.  P«ti«oM 
Where  an  election  petition  questions  the  return  or  the 
election  upon  an  allegation  of  an  illegal  practice,  the 
petition  must  be  presented  before  the  expiration  of  four- 
teen days  after  the  day  on  which  the  returning  officer 
receives  the  return  and  declarations  respecting  election 
expenses  by  the  member  whose  election  is  questioned 
and  his  election  agent ;  if  the  petition  specifically  alleges 
a  payment  of  money  or  some  other  act  to  have  been  ma^e 
or  done  since  the  said  day  by  the  member  or  an  agent  of 
the  member,  or  with  the  privity  of  the  member  or  his 
election  agent  in  pursuance  or  in  furtherance  of  the  illegal 
practice  alleged  in  the  petition,  the  petition  may  be 
presented  at  any  time  within  twenty-eight  days  after  the 
date  of  such  payment  or  other  act.  The  time  for  pre- 
senting an  election  petition  in  other  cases  is  fixed  by  sect.  6 
of  31  &  32  Vict.  c.  125,  which  requires  that  the  petition 
must  be  presented  within  twenty-one  days  after  the 
return  has  been  made  to  the  clerk  of  the  Crown  in 
Chancery  in  England  or  to  the  clerk  of  the  Crown  and 
fianaper  in  Ireland  of  the  member  to  whose  election  the 
petition  relates,  unless  it  questions  the  return  or  election 
upon  an  allegation  of  corrupt  practices  and  specificcdly 
alleges  a  payment  of  money  or  other  reward  to  have  been 
made  by  any  member  or  on  his  account,  or  with  his  privity. 


u 


1)  De  8ouza  v.  Cohden  (1891),  1  Q.  B.  687. 

"    See  50  &  61  Vict  c.  59 ;  46  &  46  Vict.  c.  50,  8.  5. 
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PartYII.  since  the  time  of  such  return  in  pursuance  of  or  in 
CH^.  furtherance  of  such  corrupt  practices,  in  which  case  the 
petition  may  be  presented  at  any  time  within  twenty- 
eight  days  after  the  date  of  such  payment.  It  has  been 
decided  under  sect.  6  of  31  &  32  Yict.  c.  125,  that  the 
return  is  not  made  to  the  clerk  of  the  Crown,  until  it 
comes  into  his  hands,  so  that  he  may  act  upon  it,  and  that, 
where  the  return  was  delivered  at  the  office  after  office 
hours,  the  twenty-one  days  were  not  to  be  reckoned  till 
the  next  business  day  (1). 

Certiorari.  By  sect.  33  of  the  Crowu  Office  Eules,  1886,  which  sub- 
stantially re-enacts  the  5th  section  of  13  Oeo.  II.  a  18 
(now  repealed  (2)  ),  no  writ  of  certiorari  shall  be  granted 
to  remove  any  judgment,  order,  conviction  or  other  pro- 
ceeding had  before  any  justice  or  justices  of  any  county, 
city,  borough,  town  corporate,  or  liberty,  or  the  general 
or  quarter  sessions  thereof,  unless  applied  for  within  six 
calendar  months  next  after  such  conviction,  &c.,  so  had, 
and  unless  it  be  proved  by  affidavit  that  the  party  suing 
forth  the  same  has  given  six  days'  notice  thereof  in 
writing  to  the  justice  or  justices  or  two  of  them,  before 
whom  such  conviction,  &c.,  was  had. 

These  provisions  of  13  Oeo.  II.  c.  18  did  not  extend  to 
indictments  found  at  quarter  sessions  (3).  It  was  decided 
under  13  Geo.  II.  c.  18,  that  the  Crown  is  not  affected  by 
the  limitation,  and  therefore  that  the  Crown  may  apply 
through  the  Attorney-General  after  the  six  months  have 
elapsed  (4).  And  this,  it  seems,  is  still  the  case,  for 
although  the  Act  44  &  45  Vict.  c.  59,  s.  6,  provides  that 
**  the  enactments  relating  to  the  making  of  rules  of  Court 
contained  in  the  Supreme  Court  of  Judicature  Act,  1875, 
shall  extend  and  apply  to  proceedings  by  or  against  the 
Crown,"  yet  the  Crown  Office  Rules,  1886,  do  not  affect 
to  bind  the  Crown. 

(1)  Hurdle  v.  Waring,  L.  R.  9  C.  P.  435. 

(2)  See  51  Vict.  c.  3. 

(3)  Bex  Y.  Battams,  1  East,  298. 

(4)  1  East,  303,  n. 
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Where  a  certiorari  to  remove  a  conviction  was  applied  Part  vii. 
for  more  than  six  months  after  the  cpnviction,  but  less  ^'^ 
than  six  months  after  the  magistrate's  order  by  which 
the  defendants  were  required  to  pay  the  penalties,  it  was 
held,  under  13  Geo.  II.  c.  18,  that  the  application  was 
not  made  in  time  (1)..  If  the  order  sought  to  be  removed 
be  made  subject  to  a  case,  the  six  months  must  be  calcu- 
lated from  the  making  of  the  order  without  regard  io 
any  delay  that  may  have  occurred  in  drawing  up  the 
case  (2).  Under  13  Geo.  II.  c.  18,  the  Court  had  no 
power  to  excuse  a  person  from  complying  with  the  Act, 
whatever  might  have  been  the  cause  of  the  delay  (3). 
But  by  the  Crown  OflSce  Eules,  1886,  r.  297,  power  is 
given  to  enlarge  the  time  (4). 

If  a  conviction  or  other  order  of  the  justices  is  appealed 
against,  and  confirmed,  or  by  statute  requires  confirma- 
tion at  quarter  sessions,  a  certiorari  may  be  moved  for  at 
any  time  within  six  months  after  the  conviction  or  order 
has  been  confirmed  (5). 

The  day  on  which  the  order  sought  to  be  removed  by 
certiorari  is  made  is  excluded  in  computing  the  six 
months  (6). 

A  conviction  having  taken  place  on  the  23rd  of 
February,  the  last  day  for  applying  for  a  certiorari  was 
Saturday,  August  the  22nd.  On  the  15th  August  notice 
was  given  to  the  convicting  justices  that  an  application 
would  be  made  for  a  certiorari  on  the  22nd.  During 
that  month  the  vacation  judge  attended  at  chambers  on 
Tuesday  and  Friday  only.  On  Friday  the  21st  the 
defendant's  attorney  attended  at  the  judge's  chambers 
and  left  affidavits  to  be  laid  before  the  judge,  and  the 


m  Rex  V.  Boughey,  4  T.  R.  281. 

^2)  Rex  v.  Justices  of  Stissex,  1  M.  &  S.  631 ;  Rex  y.  Bhxam,  1 
A.  &  B.  386 ;  Elliot  v.  Thompson,  33  L.  T.  339. 
[3^  Rex  y.  Bloxam,  fibi  supra, 
)  See  Short  and  Mellor.    Practice  of  tlie  Crown  OfGice,  p.  124,  n. 

[5)  In  re  Kaye^  1  D.  &  B.  436 ;  Rex  y.  Justices  of  Middlesex,  5 
A.  &  E.  626. 

(6)  Reg.  v.  8t.  Mary,  Whitechapd,  2  DowL  P.  C.  N.  S.  964. 
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Past  yii.  next  day  he  called  and  was  informed  that  the  affidavits 
^°'°'  were  still  before  the  judge.  It  was  held  that  the  appli- 
cation was  made  on  Saturday  the  22nd  within  the 
meaning  of  the  5th  section  of  13  Geo.  II.  c.  18  (1). 

Where  the  writ  had  been  applied  for  in  time,  and  the 
eertiorari  had  afterwards  been  allowed  upon  an  insuffi- 
cient recognisance,  the  Court  refused  to  quash  the  writ, 
but  quashed  the  allowance,  and  ordered  the  return  to  be 
enlarged  and  the  writ  sent  back  to  sessions,  in  order 
that  it  might  be  properly  allowed  (2).  If  a  certiorari  be 
applied  for  within  the  six  calendar  months  and  granted, 
it  does  not  become  invalid  by  reason  that  it  is  not  used 
for  a  long  time  afterwards  (3).  But  if  the  writ  be 
granted  and  quashed  for  insufficiency  of  affidavits,  a 
second  application  cannot  be  made  after  the  six  months 
have  elapsed  (4).  Nor  after  the  expiration  of  that  period 
will  the  Court  allow  defects  in  the  original  affidavits 
to  be  supplied  by  fresh  affidavits  to  prevent  a  writ  of 
certiorari  being  quashed  (5). 

Eule  33  of  the  Crown  Office  Eules,  1886,  like  sect  5 
of  the  13  Geo.  II.  c.  18,  only  applies  to  convictions  and 
other  proceedings  before  justices,  and  in  other  cases 
there  is  no  rule  of  practice  limiting  the  time  for  apply- 
ing for  a  certiorari.  The  Court  will  judge  of  the  reason- 
ableness of  the  time  of  application,  looking  at  all  the 
circumstances  of  the  particular  case  (6).  In  cases  where 
there  is  no  statutory  limitation  to  the  application  for  a 
oertiorariy  the  Court  will  refuse  it,  if  the  applicant  lies  by 
and  does  not  make  his  application  with  due  diligence  (7). 
Decision  of       By  7  Wm.  IV.  and  1  Vict.  c.  69,  s.  3,  a  judgment  of  the 

Tithe  and 

Commie-  C"^)  ^^'  ^*  -^^^<**^»  4  B.  &  S.  915 ;  see  Bex  v.  Abergele^  5  A.  &  £. 

noneri.         "^^^j  ^  "• 

(2)  Rex  V.  Alergde,  5  A.  &  E.  795. 

fSS  5  A.  &  E.  799. 

(4)  Beg.  v.  Inhabitants  of  Cartworth,  8  Jur.  61. 

(5)  Beg,  v.  Inhabitants  of  GUberdike,  5  Q.  B.  207. 
16^  Beg.  v.  Mayor  of  Sheffield,  L.  R.  6  Q.  B.  at  p.  654. 

(7)  Beg.  v.  Commissioners  of  Sewers  for  the  Totver  Hamlet9y  5  Q.  B. 
367. 
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Tithe  Commissioners  respecting  parish  boundaries  cannot  Pa.bt  Vli. 

OB.    TT- 

be  removed  by  eertiorari^  unless  the  writ  be  moved  for         ' 
within  six  calendar  months  after  publication  of  such  boun- 
daries.   And  the  like  term  is  limited  for  the  removal  by 
certiorari  of  a  decision  of  the  Inclosure  Commissioners 
as  to  the  boundaries  of  manors  and  parishes  (1). 

Sect.  40  of  the  Metropolis  Valuation  Act,  1869  (2), 
enacts  that  the  same  proceedings  may  be  had  by  special 
case  and  certiorari  or  otherwise  for  questioning  any 
decision  of  the  justices  in  assessment  sessions  as  may  be 
had  for  quashing  any  decision  of  the  justices  in  general 
or  quarter  sessions,  provided  that  every  such  certiorari 
shall  be  sued  out  within  three  months  after  the  decision 
is  given.  It  is  doubtful  whether  this  limitation  of  time  is 
at  all  affected  by  the  Crown  Office  Rules,  1886,  r.  33  (3). 

By  12  &  13  Vict.  c.  103,  s.  13,  an  order,  rule,  or  Decision  of 
regulation  of  the   Poor  Law  Commissioners,  or  of  the  vemment 
Local   Government   Board  (4),  cannot  be  removed  by  Board. 
certiorari,  unless   the  certiorari  be  moved  or  applied 
for  within  twelve  months  next  after  the  day  when  the 
copy  thereof  shall  be  sent,  in  the  manner  required  by  the 
several  statutes  in  that  behalf. 

There  is  no  statutory  limit  for  the  application  for  the  Mdndcanus. 
Prerogative  Writ  of  Mandamvs.  It  appears  to  be 
entirely  within  the  discretion  of  the  Court,  within  what 
time  it  will  be  granted,  but  it  must  be  applied  for  within 
a  reasonable  time  (5).  Where  by  a  charter  power  was 
given  to  a  corporation  to  hold  a  Court  for  the  trial  of  to  hold  an 
small  causes,  the  disuse  of  the  Court  for  two  hundred  ^^}f^^ 

'  Conrt. 

years  was  held  no  answer  to  a  rule  for  a  mandamus  to  the 
corporation  to  hold  it  (6).  Whether  there  is  any  limitation 
to  an  action  for  mandamus  has  been  discussed  above  (7). 

1)  8  &  9  Vict.  c.  118,  8.  44. 
2^  32  &  33  Vict  c.  67. 

3)  But  see  Short  and  Mellor's  Crown  Practice,  p.  124,  n. 
4^  See  34  &  35  Vict.  c.  70,  §  2. 
\GS  Short  and  Mellor's  Crown  Practice,  p.  33. 
6}  Rex  v.  Mayor  and  Corporation  of  WeUs,  4  Dowl.  562. 
;7;  Part  I.  Ch.  I.  p.  13. 
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CHAPTER  I. 

PLEADING  THE  STATUTES* 

Pabt  Yin.  The  effect  of  those  Statutes  of  Limitations  which  relate 

^^'      to  personal  actions,  other  than  actions  on  penal  statutes. 

The  statute  is  not  to  extinguish  the  cause  of  action,  but  to  bar  the 

pleaded  in    right  to  maintain  such  action.      The  defence  of  the 

personal      statute  in  such  cases  must  be  specially  pleaded,  even  if 

it  appears  on  the  face  of  the  statement  of  claim  that 

the  cause  of  action  accrued  out  of  the  limited  time  (1). 

Except  Howeyer,  in  penal  actions  limited  by  81  Eliz.  c.  5  the 

actions.       defendant  was  allowed  to  take  advantage  of  the  statute 

under  a  plea  of  the  general  issue  (2).     This  Act,  it  must 

be  remembered,  was  held  not  to  apply  to  actions  by  the 

party  grieved  (3).    The  ground  of  the  distinction  as  to 

the  rule  of  pleading  the  statute  specicdly  is  said  to  be  that 

in  the  case  of  other  Statutes  of  Limitation  the  plaintiff  had 

a  right  of  action  vested  in  him  before  suit,  which  is  not 

extinguished  by  the  statutes,  while  in  penal  actions  the 

duty  or  right  of  action  merely  attaches  in  the  plaintiff  by 

(1)  SHU  V.  Finehy  Cro.  Car.  381;  Eawkings  v.  BiUhead,  %b.  404. 
And  see  now  R.  S.  C.  1883, 0.  xdl.  r.  15 ;  R.  S.  C.  Jr.  1891,  0.  xix.  r.  16. 

(2)  Notes  to  Hodaden  v.  Harridge^  2  Wms.  Saund.  159. 

(3)  Noy's  Rep.  71. 


PLEADING   TEE  STATUTES.  .  543 

his  bringing  his  action,  and  did  not  exist  in  him  before,  part  Yill. 
and,  unless  he  brings  his  action  within  the  time  pre-  '^ 
scribed,  there  is  no  right  of  action  ever  vested  in  him  (1). 
In  fact  in  this  case  the  informer  has  not,  like  other 
plaintiffs,  a  right  independent  of  his  action,  and  for 
which  the  action  is  only  a  remedy,  but  his  right  is 
merely  to  bring  an  action  and  therefrom  to  get  a  benefit 
which  is  appended  to  the  prosecution  of  such  an  action. 
If,  therefore,  the  informer's  right  to  bring  an  action  is 
taken  away  at  the  end  of  a  certain  time,  he  has,  after 
that  time,  no  claim  or  right  of  any  kind. 

By  21  Jac.  I.  c.  4,  s.  4,  a  defendant  in  any  action 
brought  under  any  previous  penal  statute  might,  under 
a  plea  of  the  general  issue,  take  advantage  of  any  special 
defence,  including,  of  course,  a  defence  founded  on  the 
statute  31  Eliz.  c.  5,  and  it  seems  that  this  section  of  the 
Act  of  Jac.  I.  extended  to  subsequent  penal  laws  (2). 

In  actions  of  debt,  when  the  general  issue  was  ^^  nil  Action  of 
debety^  it  was  at  one  time  considered  that  under  that  plea  ^®^*' 
the  defendant'  might  take  advantage  of  the  statute,  and 
need  not  plead  specially  that  the  action  was  not  brought 
in  time  (3).  But  the  later  practice  and  authorities  were 
in  favour  of  pleading  the  statute  in  this  case  (4).  So,  in 
answer  to  a  plea  of  set-off,  the  statute  had  to  be  specially 
pleaded  and  could  not  be  taken  advantage  of  under  the 
general  replication  of  "  nil  debet "  (5).  The  defence  of 
the  statute  was  certainly  not  admissible  under  the  plea  of 
•*  mmquam  indebitatus,'*  which  by  the  Common  Law  Pro- 
cedure Act,  1852,  was  substituted  as  the  general  issue  in 
such  actions  (6),  and  under  the  practice  since  the  Judi- 
cature Acts,  where  it  is  wished  to  take  advantage  of  the 

(1)  2  Wms.  Saund.  162. 

(2;  See  judgment  in  Earl  Spencer  v.  SwanneU,  3  M.  &  W.  154, 
at  p.  161 ;  BuUen  &  Leake's  PrecedeDta  of  PleadiDg,  3rd  cd.  p.  704. 

(3)  Notes  to  Duppa  v.  MayOy  1  Wms.  Saund.  430,  n.  (7). 

(4)  1  Wms.  Saund.  libi  supra, 

(5)  Chappie  v.  Durston,  1  0.  &  J.  1. 

(6)  0.  L.  P.  Act,  1852  (15  &  16  Vict.  c.  76),  s.  91,  sched.  B. 
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General 
issue  hj 
statute. 


Ejectment. 


PabtVIIL  statute,  it   must   in  all   actions   of  debt  be   pleaded, 
^'^'      except  where  the  plea  of  the  general  issue  by  statute  is 
admissible  (1). 

Where  a  statute  provides  a  special  limitation  for 
actions  brought  against  persons  for  acts  done  under  it, 
and  provides  that  special  defaces  may  be  proved  under  a 
plea  of  the  general  issue,  a  defendant  may  avail  himself 
of  the  defence  that  the  action  is  not  brought  within  the 
time  specially  limited,  under  the  plea  of  not  guilty  by 
statute  (2).  The  plea  of  the  general  issue  is  in  most 
cases  no  longer  available,  although  in  actions  for  the 
recovery  of  land  the  plea  of  possesion  is  in  effect  a  plea 
of  the  general  issue  (3);  yet  the  right  to  plead  the 
general  issue  when  given  by  statute  is  still  preserved  (1). 
In  the  old  form  of  actions  of  ejectment,  before  pleadings 
in  that  action  were  abolished,  it  was  not  necessary  for  the 
defendant  to  plead  the  statute  21  Jac.  I.  c.  16,  s.  1.  Bat 
the  lessor  of  the  plaintiff  was  bound  to  give  evidence  of 
title  to  the  possession  within  twenty  years,  although  the 
general  issue  only  were  pleaded  (4).  In  actions  for  re- 
covery of  land,  which  have  now  taken  the  place  of  the  old 
actions  of  ejectment  but  retain  many  of  its  peculiari- 
ties (5),  pleadings  have  been  re-introduced.  As  the 
effect  of  the  statute  3  &  4  Wm.  IV.  c.  27,  as  amended  by 
37  &  38  Vict.  c.  57,  is  not  only  to  bar  the  right  to  bring 
an  action  to  recover  land  at  the  end  of  twelve  years' 
dispossession,  but  also  to  extinguish  the  title  of  the  dis- 
possessed owner  at  the  end  of  that  term,  the  plaintiff  in 
an  action  for  the  recovery  of  land  must  on  the  face  of  his 
pleading  show,  and  must  at  the  trial  prove,  a  legal  title 
to  the  possession  not  barred  by  statute.    A  statement  of 

(1)  R.  S.  0.  1883,  0.  XIX.  r.  12,  xxi.  r.  19 ;   R.  S.  C.  Ir.  1891. 
0.  XIX.  r.  13,  0.  XXL  r.  19. 

(2)  Bailey  v.  Warden,  4  M.  &  S.  400,  407 ;  and  see  WhiUikouM  v. 
Fdlowes,  10  C.  B.  N.  S.  765. 

(3)  Seo  R.  S.  C.  1883,  0.  xxl  r.  21 ;  R.  S.  C.  Ir.  1891,  0.  xxi. 
r.  21. 

(4)  Adams  on  Eject.  2nd  ed.  p.  241,  3rd  ed.  p.  270. 

(5)  See  QUdhiU  v.  EwUer,  14  Gh.  D.  492. 
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claim  in  such  an  action,  which  does  not  on  the  fiGtce  of  it  Part  viil. 
show  a  legal  title  to  the  possession  not  barred  by  statute,  ^"'^' 
was  formerly  demurrable,  and  may  now  be  struck  out 
under  E.  S.  C.  1883,  0.  xxv.  r.  4  (1).  The  defendant 
in  such  an  action  need  not  plead  the  statute,  but  may 
simply  plead  that  he  is  in  possession  (2).  In  actions  in 
which  the  title  to  land  incidentally  comes  in  question, 
as,  for  instance,  in  cases  of  trespass  to  land,  there  is  no 
reason  for  specially  setting  up  the  statute,  the  proper 
mode  of  taking  advantage  of  it  being  by  a  pleading  which 
denies  that  the  land  belongs  to  the  party  dispossessed  (3). 
There  may,  however,  be  c«wes  where  in  such  actions  the 
statute  may  with  advantage  be  specially  pleaded,  as,  for 
instance,  in  an  action  of  trespass  in  reply  to  a  plea 
justifying  under  a  grant,  where  the  case  of  the  plaintiff 
is  that  the  grant  is  more  than  twelve  years  old,  and  that 
the  defendant  never  went  into  possession  under  it,  and 
that  therefore  his  title  was  extinguished  before  the  tres- 
pass was  committed  (4). 

The  proper  form  of  plea  by  which  to  take  advantage  of  Form  of 
any  of  the  Statutes  of  Limitations  in  actions  or  contracts  ^  ^^' 
under  the  Common  Law  Procedure  Act,  1852  (5),  was 
'^  that  the  alleged  cause  of  action  did  not  accrue  within 
(six  years)  before  this  suit."  The  sections  of  the 
Common  Law  Procedure  Act,  1852,  which  relate  to 
pleading  are  now  repealed  (6),  and  the  rules  as  to  plead- 
ing are  now  to  be  found  in  R.  S.  C.  1883,  0.  xix.,  xx., 
and  XXI.  (7).  Four  forms  of  the  defence  of  the  statute 
are  given  in  the  Appendix  to  the  B.  S.  C.  1883  (8)  :  one 

(1)  Dawhins  v.   Lord    Penrhyn^  4  App.  Cas,  61;    Fhilippa  v. 
PhUipps,  4  Q.  B.  D.  127 ;  see  R.  S.  0.  Ir.  1891,  0.  xxv.  r.  4. 

(2)  R.  S.  C.  1883,  0.  XXI.  r.  21 ;  R.  S.  C.  Ir.  1891,  0.  xxi.  r.  21 ; 
Heath  v.  Pugh,  6  Q.  B.  D.  per  Lindley,  J.  at  p.  353. 

(3)  De  Beauvoir  v.  Oiuen,  16  M.  &  W.  547 ;  6  Ex.  166. 

(4)  Keyse  v.  Potvdl,  2  E.  &  B.  132 ;  22  L.  J.  Q.  B.  305 ;  see  above, 
Part  V.  Ch.  III.  p.  298. 

(5)  16  &  16  Vict.  c.  76,  Sched.  B. 
See  46  &  47  Vict  c.  49. 

7)  See  R.  S.  0.  Ir.  1891,  0.  xix.-xxi. 

,8)  App.  D.    See  R.  S.  C.  Ir.  1891,  App.  D. 
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Pabt  vm.  in  an  administration  action — "  The  claim  is  barred  by  the 
^fll*  Statute  of  Limitations ; "  one  in  a  foreclosure  action— r 
"The  debt  is  barred  by  the  Statute  of  Limitations ; " 
one  in  a  redemption  action — "The  plaintiff's  right  to 
redeem  is  barred  by  the  Statute  of  Limitations ;  "  and 
one  in  actions  included  in  0.  in.  r.  6 — *^  The  debt  iixw 
(sio)  barred  by  the  Statute  of  Limitations  (state  whieh)" 
The  defence  of  the  statute  should  no w,  it  seems,  be  as 
near  to  one  of  these  forms  as  possible  (1). 

Set-off.  Under  the  old  system  of  pleading,  if  a  set-off  was 

pleaded  by  way  of  defence  to  an  action,  it  was  necessary 
that  a  reply  of  the  statute  should  allege  that  the  cause 
of  action  on  which  the  defendant  relied  did  not-  arise 
within  six  years  of  the  commencement  of  the  plaintiff's 
action ;  a  reply  that  the  cause  of  action  did  not  arise 
within  six  years  of  the  plea  of  set-off  was  bad  (2). 
Although  the  form  of  the  plea  of  the  statute  is  now 
different,  yet  there  is  no  doubt  that  if  the  statute,  is 
pleaded  to  a  defence  of  set-off,  the  plaintiff,  in  order  to 
establish  his  plea  of  the  statute,  must  prove  at  the  trial 
that  the  set-off  was  barred  at  the  time  when  the  plaintiff 
commenced  his  action  (3).  And  the  same  principle 
would  seem  to  apply  to  the  case  of  a  counterclaim. 
When  issue  is  joined  on  a  plea  of  the  statute,  the 
burden  of  preying  that  the  cause  of  action  arose  within 
the  statutory  period  lies  on  the  plaintiff  (4). 

Reply  of  A  trayerse  of  the  plea  of  the  statute  only  puts  in  issue 

disability 

the  time  at  which  the  cause  of  action  accrued ;  therefore, 
if  the  plaintiff  rely  upon  the  existence  of  any  disability 
as  taking  the  case  out  of  the  statute,  he  must  reply  such 
disability  specially ;  and  the  reply  should  aver  not  only 
the  existence  of  the  disability  at  the  time  of  action 


(1)  See  R.  S.  0. 1883,  0.  xix.  r.  5  ;  R.  S.  C.  Ir.  1891,  0.  xix.  r.  5. 

(2)  Walker  v.  Clements,  16  Q.  B.  1046.     Ord  v.  Huspini,  2  Esp. 
569.   . 

(3)  Walker  v.  Clements,  ubi  supra.     See  In  re  Ballard,    LoveU  y. 
Forester,  W.  N.  1890,  64. 

(4)  WUhy  V.  ffenman,  2  C.  &  M.  658 ;  Beale  ▼.  Nind,  4  B,  &  Aid. 
671 ;  Burst  v.  Barker^  1  'B.  &  Aid.  92. 
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brought,  but  also  that  the  action  was  commenced  within  Part  viii. 
the  proper  period  of  the  termination  of  the  disability,  or     fflj' 
while  the  disability  was  still  subsisting  (1). 

If  the  plaintiff  to  a  plea  of  the  statute  replies  alleging 
a  disability,  a  rejoinder  is  bad  which  does  not  deny 
that  the  action  was  commenced  within  six  years  of  the 
cessation  of  the  disability;  a  rejoinder  is  also  bad  to 
such  a  reply,  if  the  rejoinder  amounts  to  a  denial  of  the 
plaintiff's  cause  of  action ;  a  plea  of  the  statute  admits 
the  plaintiff's  right  to  sue,  but  alleges  that  the  remedy  is 
barred  by  lapse  of  time  (2) ;  any  matter  that  amounts  to 
a  denial  of  tiie  plaintiff's  right  must  be  pleaded  in  the 
defence,  and  cannot  be  taken  advantage  of  in  rejoinder  (3). 

It  has  already  been  pointed  out  that  in  cases  of  simple  Acknow- 
contract  debts  the  liability  may  be  reyived  by  a  promise  need' no^ ' 
to  pay ;  and  a  promise  to  this  effect  is  evidenced  by  an  ^  replied 
acknowledgment  in  writing  or  part  payment.     Such  a 
promise  is  not  a  waiver  of  the  statute,  but  a  new  cause 
of  action ;   and  therefore,  if  made  within  six  years  of 
action  brought,  it  may  be  proved  under  a  reply  joining 
issue  on  a  defence  of  the  statute.    It  seems  that  before 
the  Judicature  Acts  a  replication  that  there  had  been  a 
part  payment  within  six  years  was  not  a  good  answer  to 
a  plea  of  the  statute ;  for  such  a  payment  is  only  evidence 
from  which  a  promise  may  be  inferred,  and  that  inference 
the  Court  could  not  draw  (4).    Now  it  would  seem  that 
such  a  plea  would  be  bad  as  a  violation  of  the  rule  that 
evidence  is  not  to  be  pleaded  (5). 

When  a  plea  of  the  statute  is  traversed,  the  question 
raised  is  whether  the  cause  of  action  laid  in  the  state- 
ment of  claim  arose  within  six  years,  and  therefore  the 

(1)  See  1  Ohitty's  Bead.  3rd.  ed.  475 ;  Bullen  and  Leake  Plead. 
2nd.  ed.  544,  3rd  ed.  645. 

(2)  See  Margetts  v.  Bays,  4  A.  &  E.  489. 

(3)  ScarpelUni  v.  Atcheson,  7  Q.  B.  864. 

(4)  Bidd  V.  Moggridge,  2  H.  &  N.  567 ;  see  Tanner  v.  Smdrt,  6 
B.  &  0.  607. 

(5)  R.  8. 0. 1883,  0.  xix.  r.  4 ;  R.  S.  0.  Ir.  1891,  0.  xix.  r.  4.  But 
see  Odgers  on  Fleadiing,  p.  66. 
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Past  Yin.  promise  made  out  at  the  trial  must  be  such  a  promise  as 
°'^       was  originally  declared  on.     When  the  fresh  promise, 
express  or  implied,  is  one  between  the  same  parties 
between  whom  the  original  liability  was  contracted,  a 
count  on  the  original  cause  of  action  will  be  in  the 
proper  form ;  for  the  only  cause  of  action  that  can  be 
taken  out  of  the  statute  by  acknowledgment  or  part 
payment  is  a  debt  or  an  assumpsit  to  pay  an  ascertained 
amount ;  and  the  reviying  promise  is  simply  a  fresh  under- 
taking of  the  same  debt,  or  an  assympsU  to  satisfy  the 
same  sum,  the  consideration  of  the  promise  being  the 
same  as  that  which  supported  the  old  debt  or  assvmpsU. 
An  opinion  has  been  expressed  that,  if  the  fresh  promise 
was  a  conditional  one,  as,  for  instance,  that  the  defendant 
would  pay  as  soon  as  he  could,  such  a  promise  ought  to 
be  declared  on  specially,  and  could  not   be  used  to 
support  a  count  in  the  ordinary  form  for  work  done  (1). 
But  in  such  a  case,  when  the  condition  is  not  in  the  nature 
of  a  new  consideration,  this  view  seems  inconsistent  with 
the  judgment  in  Tcmner  t.  Smart  (2),  and  scarcely  to  be 
supported  on  principle.    For  if  the  original  promise 
were  a  promise  to  pay  for  the  work  as  soon  as  the 
defendant  should  have  the  money,  the  plaintiff  might,  on 
proof  of  ability,  recover  the  debt  under  the  ordinary 
count  for  work  and  labour.    Moreover,  the  consideration 
for  the  fresh  promise  being  executed  and  not  executory 
will  not  as  between  the  same  parties  support  any  other 
promise  than  that  which  the  law  would  imply,  namely — 
a  promise  to  pay  on  request  (3),  so  that  a  pleading 
laying  a  promise  substantially  different  in  point  of  law 
would  be  bad.     And  in  an  Irish  case  (4),  where  an 
attorney  sued  for  work  and  labour  done  more  than  six 
years    before  action    brought,  and,  the  statute    being 


I 
I 


1)  Haydon  v.  WUliama,  7  Bing.  163. 

2)  6  B.  &  C.  603. 

3)  Hopkins  v.  Logan,  5  M.  &  W.  248. 

4)  Hunter  v.  Hunter,  3  Ir.  B.  G.  L.  138. 
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pleaded,  the  plaintiff  at  the  trial  proyed  an  agreement  pabt  vin 
that  he  was  to  look  for  payment  to  a  fund  in  Court  first,  ^fli* 
and  that  the  fund  was  not  ascertained  till  within  the  six 
years,  it  was  held  by  the  Court  of  Queen's  Bench 
(Whiteside,  C.J,  dissenting)  that  it  was  not  necessary 
to  declare  specially  on  the  agreement,  but  that  the 
plaintiff  might  sue  on  the  common  count  for  work  and 
labour,  and  give  the  agreement  in  evidence  to  take  the 
case  out  of  the  statute. 

If  the  statute  be  pleaded  to  a  statement  of  claim  inactions 
declaring  on  a  bill  of  exchange,  the  plaintiff  may  join  ^^^  ^' 
issue  on  the  defence,  and  give  in  evidence  an  acknow- 
ledgment or  part  payment.  This  is  no  exception  to  the 
rule  that  the  cause  of  action  supported  by  such  acknow- 
ledgment or  part  payment  must  be  the  same  as  that  laid 
in  the  statement  of  claim ;  for,  though  an  acknowledg- 
ment or  part  payment  cannot  be  evidence  of  a  fresh 
drawing  or  indorsement  of  the  bill,  it  will  be  evidence  of 
a  renewal  between  the  plaintiff  and  defendant  of  the 
debt  resulting  or  assumpsit  implied  from  the  making  or 
negotiating  of  the  bill,  and  this  debt  or  assumpsit  is 
the  cause  of  action  in  the  case  (1) ;  and  neither  the 
Common  Law  Procedure  Act,  1852,  nor  the  Bules  of  the 
Supreme  Court  1883,  which  give  the  present  form  of 
declaring  on  such  an  instrument,  have  altered  the  nature 
of  the  cause  of  action  relied  on  (2). 

Where  a  part  payment  or  payment  of  interest  is  relied  sutement 
on  as  saving  a  simple  contract  debt  from  the  operation  alleging 
of  the  statute,  there  is  no  advantage  in  setting  forth  such  P*^*  P*y- 
payment  in  the  statement  of  claim.    If  it  appear  by  the 
statement  of  claim  that  interest  has  been  paid  within  six 
years,  a  defence  of  the  statute  in  the  ordinary  form  is 
none  the  less  a  sufficient  answer  to  the  whole  cause  of 
action  disclosed  in  the  statement  of  claim  (3). 

(1)  See  Tanner  v.  Smart,  6  B.  &  C.  603 ;  Chitty  on  Bills,  Part  II» 
p.  279,  sea.  3rd  ed ;  2  Chitty's  Pleading,  pp.  144,  338,  4th  ed. 

(2)  R.  S.  C.  1883,  App.  C.  s.  4;  R.  S.  0.  Jr.  1891,  App.  C.  8.  4. 

(3)  Eollis  V.  Falmer,  2  Bingh.  N.  C.  713. 
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Part  VIII. 

GH.  I. 


Acknow- 
ledgment 
mmde  to 
executor. 


Where,  in  an  action  on  a  simple  contract,  issue  is 
joined  on  a  defence  of  the  statute,  a  promise  made 
within  six  years  cannot  be  relied  on  to  defeat  the  plea  of 
the  statute,  if  the  parties  to  the  fresh  promise  are  not 
identical  with  those  between  whom  the  original  contract 
was  made.  Thus,  if  the  original  cause  of  action  be  a 
debt  due  from  two  persons  jointly,  and  the  promise 
relied  on  be  a  promise  by  one  to  pay  his  propor- 
tion, this  must  be  declared  on  specially,  and  cannot 
be  used  in  an  action  against  both  to  defeat  a  defence 
of  the  statute  pleaded  by  the  one  who  made  the  new 
promise  (1). 

In  an  tuition  by  an  executor  or  administrator,  if  the 
statement  of  claim  allege  only  promises  made  to  the 
testator  or  intestate,  and  the  statute  be  pleaded  and 
issue  joined  on  that  plea,  the  plaintiff  cannot  support 
his  case  by  proving  an  acknowledgment  or  part  pay- 
ment made  to  himself  as  the  personal  representative 
of  the  deceased;  the  promise  evidenced  by  such  an 
acknowledgment  or  payment  is  a  promise  not  to  the 
deceased,  but  to  the  executor  or  administrator,  and  is 
therefore  out  of  the  issue  (2).  In  such  a  case  a  count 
should  be  inserted  in  the  statement  of  claim,  laying  the 
promise  as  made  to  the  plaintiff  in  his  representative 
capacity.  It  appears  to  have  been  decided  in  one  case 
(3)  that  an  acknowledgment  made  to  an  executor  was 
8u£Scient  to  support  a  declaration  laying  a  promise  to 
the  testator,  because  the  promise  implied  from  the 
acknowledgment  did  not  give  any  new  cause  of  action, 


(V\  Lechmere  v.  Fletcher,  1  C.  &  M.  623,  626,  n. 


Hickman  v.  Walker,  Willes,  27 ;  Dean  v.  Crane,  1  Salk.  28, 
6  Mod.  309,  310,  S.  G.  sub  Dom.  Green  y.  Grane^  11  Mod.  37,  2  Ld. 
Baym.  1101 ;  Executors  of  Duke  of  Marlborough  v.  Widmore,  2  Stra. 
890 ;  2  Wms.  Saund.  172 ;  SareU  v.  Wine,  3  East,  409 ;  Ward  v. 
Hunter,  6  Taunt.  210 ;  Short  y.  McCarthy,  3  B.  &  Aid.  631 ;  Bodger 
y.  Arch,  10  Excli.  333 ;  24  L.  J.  Ex.  19 ;  Tanner  v.  Smart,  6  B.  &  C. 
603. 

(3)  WiUiama  y.  Gun,  Fort.  177 ;  see  Heylin  y.  Hastings.  CartL 
470. 
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but  ooly  prevented  the  bar  of  the  statute.  But  this  PartVIII. 
cannot  now  be  considered  law.  If  an  executor  brings  an  ' 
action  on  a  bill  of  exchange  or  promissory  note,  which 
became  payable  more  than  six  years  before  action  and 
relies  on  a  promise  to  pay  made  to  himself  since  the 
testator's  death,  the  statement  of  claim  should  aver  the 
making  of  the  bill  or  note  and  a  promise  to  pay  it  made 
to  the  plaintiff  as  executor  (1).  The  proper  plea  to  such 
a  count  in  order  to  put  in  issue  the  making  of  the 
promise  is  '^  the  defendant  did  not  promise  as  alleged  " 
(2).  This  plea  does  not  put  in  issue  the  original  making 
of  the  bill  or  note,  the  action  being  not  on  the  promise 
implied  by  law  from  the  bill,  but  on  the  promise  actually 
made  to  the  plaintiff. 

It  is  said  to  have  been  held  (3)  that  in  an  action  against  Acknow- 
an  executor,  if  the  declaration  merely  allege  a  promise  |*^f  "^"^ 
by  the  testator,  and  the  statute  be  pleaded,  the  action  against 
may  be  supported  by  proof  of  a  promise  made  by  the  ^p'Zlta- 
executor  himself,  as  such  a  promise  is  evidence  of  a  *^'^®"- 
liability  of  the  testator  in  his  lifetime,  and  the  law  will 
imply  a  promise  to  pay  what  he  was  liable  to  pay.    But 
if  such  an  opinion  was  ever  expressed,  it  is  clear  that  it 
cannot  be  supported,  as  it  is  inconsistent  with  the  general 
principles  which  apply  to  acknowledgments  and  implied 
promises,  and    is    clearly   opposed    to    the  weight    of 
authority.    And  it  may  be  considered  settled  that  in 
actions  against  executors  or  administrators  on  simple 
contract  debts,  the  same  rules  apply,  if  acknowledgments 
or  part  payments  are  relied  on  to  save  the  bar  of  the 
statute,  as  have  been  laid  down  above  with  reference  to 
actions  in  which  the  executor  or  administrator  is  plain- 
tiff (4).     If  the  plaintiff  relies  on  a  promise  made  by  the 

m  Bodger  v.  Arch,  10  Exch.  333 ;  24  L.  J.  Exch.  19 ;  Williams 
on  Executors,  8th  ed.  p.  1890. 

(2)  R.  S.  C.  1883,  App.  D.  s.  6 ;  R.  S.  C.  Ir.  1891,  App.  D.  s.  6. 

(3;  Williams  on  Executors,  vhi  supra ;  Timmis  v.  Flatt,  2  M.  d^  W. 
720;  S.  C.  sub  nom.  Gilbert  v.  Flatt,  6  DowL  748. 

(4)  Browning  v.  P<uris^  per  Parke,  B.,  6  M.  &  W.  120i 
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Pabt  vin. 

CH.  L 


Acknow- 
ledgment 
of  wife's 
debt  after 
marriage. 


Pleading  3 
&4Wm. 
IV.  c.  42, 

8.8. 


defendant  in  his  representative  capacity,  he  must  insert 
a  count  in  his  statement  of  claim  laying  such  a  promise 
as  the  cause  of  action ;  and  if  the  action  be  on  a  bill  of 
exchange  or  promissory  note,  the  statement  of  claim 
should  be  in  the  same  form  as  that  above  suggested, 
namely,  should  state  the  making  of  the  instrument,  and 
then  allege  a  promise  to  pay  made  by  the  defendant; 
the  proper  plea  denying  such  a  promise  being  ^^the 
defendant  did  not  promise  as  alleged  "  (1). 

In  an  action  before  the  Married  Women's  Property 
Act,  1882,  against  F.  and  N.  and  wife  upon  promises 
made  by  F.  and  the  wife  dum  solay  issue  was  joined  upon 
a  plea  of  the  statute,  and  the  plaintiff  proved  an  acknow- 
ledgment by  F.  after  the  marriage  of  N.  and  his  wife, 
but  it  was  held  that  this  did  not  entitle  the  plaintiff  to  a 
verdict ;  for  the  issue  was,  whether  there  was  any  such 
promise  within  six  years  as  the  declaration  stated, 
namely,  a  promise  while  the  wife  was  sole,  and  a  promise 
after  the  wife  was  married  was  not  within  that  issue  (2). 
Such  a  promise  should  be  declared  on  specially,  the 
original  promise  being  laid  as  the  consideration.  The 
law  in  this  respect  would  seem  to  be  the  same  now  since 
the  Married  Women's  Property  Act,  1882. 

In  actions  on  specialties  which  are  limited  by  8  &  4 
Wm.  IV.  c.  42,  s.  3,  an  acknowledgment  or  part  pay- 
ment does  not  operate  as  evidence  of  a  fresh  promise 
constituting  a  new  cause  of  action,  but  merely  prevents 
the  lapse  of  time  barring  the  original  right  of  action  on 
the  specialty.  And,  therefore,  if  the  defendant  plead  that 
the  cause  of  action  did  not  accrue  within  twenty  years, 
the  plaintiff  cannot,  under  a  reply  joining  issue  on  such 
a  plea,  avail  himself  of  an  acknowledgment  or  part  pay- 
ment made  within  that  time  as  taking  the  case  out  of 


(1)  BoHeston  y.  Dixon,  2  Dowl.  &  L.  892 ;  and  see  Williams  on 
Executors,  8th  ed.  1891, 1967. 

(2)  Pitiam  v.  Foster,  1  B.  &  C.  248;  see  now  Beck  v.  Pierotf,  23 
Q.  B.  D.  316. 
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the  statute,  the  only  question  raised  by  such  an  issue  Pabt  vui. 
being,  whether  the  cause  of  action  accrued  more  than  ^^'' 
twenty  years  before  (1).  A  reply  that  a  specialty  debt 
has  been  acknowledged  within  twenty  years  should  state 
whether  the  acknowledgment  relied  on  is  by  writing 
signed  by  the  defendant,  or  writing  signed  by  his  agent, 
or  by  part  payment  (2).  But  an  acknowledgment  in 
writing,  if  relied  on,  need  not  be  set  out  in  the  reply  (3). 

It  was  decided  in  Ireland  that  a  plea  founded  on  the  Pieaofaect. 
40th  section  of  3  &  4  Wm.  IV.  c.  27,  stating  that  the  4  ^^^  jy 
money  sought  to  be  recoyered  had  become  payable  more  ^'  27. 
than  twenty  years  before,  and  that  no  acknowledgment 
had  been  given  and   no  part  payment  made,  was  in- 
sufficient, as  it  was  consistent  with  such  a  plea  that  within 
twenty  years  there  had  been  some  payment  of  interest  (4). 
But  when  a  motion  was  made  for  a  writ  of  reyiyor  on 
a  judgment  more  than  twenty  years  old,  it  was  held  by 
Wightman,  J.  (under  3  &  4  Wm.  IV.  c.  27,  s.  40),  that 
the  affidavit  in  support  of  such  motion  must  show  that 
there  had  been  an  acknowledgment  or  payment  within 
twenty  years,  as  it  was  incumbent  on  the  plaintiff  to 
make  out  a  prima  fade  case  for  the  issuing  of  the 
writ  (5). 

It  has  already  been  pointed  out  (6)  that  there  were 
cases  in  which  it  was  doubtful  whether  the  revivor  of  a 
judgment  conferred  a  new  right  from  which  time  would 
begin  to  run  afresh.  But  under  the  old  practice,  if  a 
judgment  of  revivor  was  recovered  in  a  scire  fada^  by 
the  executors  of  a  judgment  creditor,  this  judgment  of 
revivor  conferred  a  new  right;  and  if  a  second  seire 
faeias  was  issued  on  the  original  judgment,  when  it  was 
more  than  twenty  years  old,  the  judgment  of  revivor 

(1)  K&npe  V.  Qihbon,  9  Q.  B.  609. 

[2)  Forsyih  v.  Brutowe,  8  Exch.  347 ;  22  L.  J.  Ex.  70. 
3)  Kempe  v.  Gibbon,  12  Q.  B.  662. 
hS  Molony  v.  G^BHen,  6  Ir.  L.  R.  577. 
(6)  Lovdese  v.  Btchardsoriy  2  Jur.  N.  S.  716. 
(6)  Part  III.  Ch.  II.  p.  176. 
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could  not  be  made  available  to  defeat  a  plea  of  the 
statute;  a  replication  setting  up  that  judgment  was 
bad  as  a  departure  (1).  In  such  a  case  the  writ  of  scire 
facias  should  have  recited  the  original  judgment^  and 
then  have  declared  on  the  judgment  of  revivor  obtained 
within  twenty  years  (2).  When  the  40th  section  of  3 
&  4  Wm.  IV.  c.  27  was  pleaded  to  a  scire  facias  upon  a 
judgment,  a  replication  stating  that  the  judgment  was 
entered  upon  a  bond  payable  at  the  death  of  one  J,  W., 
which  had  occurred  within  twenty  years,  was  on  demurrer 
held  a  good  answer  to  the  plea  (3).  These  questions  of 
pleading  are  no  longer  of  practical  importance,  as  the 
procedure  relating  to  the  revivor  of  judgments  is  now 
governed  by  E.  S.  C.  1883,  0.  xlii.  rr.  22  &  23  (4),  and 
no  pleadings  are  used. 

A  promise  not  to  plead  the  statute  of  James  cannot  be 
used  to  show  a  renewal  of  a  debt,  unless  it  be  in  writing 
and  contain  an  acknowledgment  of  a  subsisting  lia- 
bility (5).  But  whether  in  writing  or  not,  if  it  be 
founded  on  good  consideration  which  has  been  subse- 
quently performed,  it  might,  before  the  Judicature  Acts, 
have  been,  it  seems,  enforced  in  equity  (6) ;  and  it  would 
now,  it  seems,  be  a  good  reply  on  equitable  grounds  to 
a  plea  of  the  statute. 

It  has  already  been  pointed  out  that  there  are  many 
cases  in  which  several  persons  were  originally  liable  to 
be  jointly  sued,  but  in  which  one  or  more  of  such  persons 
can  take  advantage  of  some  one  of  the  Statutes  of 
Limitations,  while  the  others  cannot.  In  such  cases, 
should  the  action  be  brought  against  all  the  parties 
originally  liable,  or  only  against  those  who  are  not  pro- 
tected by  statute  ?    If  the  action  is  commenced  against 

(1)  Farran  v.  B&resford,  10  CI.  &  Fin.  319 ;  5  Jr.  L.  R.  487. 

r2)  Conlan  v.  Bodkin,  7  Ir.  L.  R.  467. 

^3)  Kennedy  v.  Whaley,  12  Ir.  L.  R.  54. 

^4)  R.  S.  C.  Jr.  1891,  0.  xlii.  rr.  24  &  25. 

[5)  See  anU,  Part  I.  Ch.  IV.  p.  94. 

:6)  IWB  V.  i€kfo,  6  Jur.  272. 
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all  those  originally  liable,  it  might  be  defeated  by  a.^^^TViu. 
plea  of  the  statute  so  far  as  concerns  those  who  are  J-L 
entitled  to  raise  such  a  defence,  and  in  that  case  the 
plaintiff  would  have  to  discontinue  his.  action  as  against 
them,  and  be  liable  to  pay  their  costs.  If  the  plaintiff 
sued  only  those  who  could  not  avail  themselves  of  the 
statute,  he  might  under  the  old  practice  have  been  met 
by  a  plea  of  abatement  on  the  ground  that  he  had  not 
joined  in  the  action  all  those  who  were  jointly  liable  as 
defendants.  As  regards  actions  on  a  simple  contract  for 
which  the  time  of  limitation  is  provided  by  the  Act 
21  Jac.  I.  c.  16,  the  difficulty  was  obviated  by  the  2nd 
section  of  Lord  Tenterden's  Act  (1),  which  enacted  as 
follows: — 

^'K  any  defendant  or  defendants  in  any  action  on  any  Lord  Ten- 
simple  contract  shall  plead  any  matter  in  abatement  to  ^^^\ 
the  effect,  that  any  other  person  or  persons  ought  to  be 
jointly  sued,  and  issue  be  joined  on  such  a  plea,  and  it 
shall  appear  at  the  trial  that  the  action  could  not,  by 
reason  of  the  said  recited  Acts,  or  this  Act,  or  of  either 
of  them,  be  maintained  against  the  other  person  or 
persons  named  in  such  plea,  or  any  of  them,  the  issue 
joined  on  such  plea  shall  be  found  against  the  party 
pleading  the  same." 

This  section  is  now  repealed  (2),  and  pleas  in  abate- 
ment in  the  High  Court  are  abolished  (3),  and  no  action 
is  liable  to  be  defeated  by  reason  of  non-joinder  of 
parties  (4);  and  if  a  defendant  is  aggrieved  by  any 
such  non-joinder,  his  proper  remedy  is  to  apply  under 
E.  S.  C.  1883,  0.  XVI.  r.  11  (5),  for  an  order  that  the 
persons,  who  ought  to  have  been  joined  as  defendants, 
should  be  joined  (6).    It  seems  pretty  clear  that  if  co- 


1)  9  Gea  IV.  c.  14. 

2)  53  &  54  Vict.  c.  33.    But  see  sect  4. 

3)  R.  S.  C.  1883,  0.  XXI.  r.  20 ;  R.  S.  0.  Jr.  1891,  0.  xxi.  r.  20. 

4)  R.  S.  C.  1883,  0.  xvL  r.  11 ;  R.  S.  0.  Ir.  1891,  0.  XVL  r.  11. 

(5)  R.  S.  C.  Ir.  1891,  0.  xvi.  r.  11. 

(6)  FiOey  v.  Robinson,  20  Q.  B.  D.  155. 
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Pabt  vriL  contractors  who  conld  plead  the  statute  are  not  joined 
'  as  defendants,  and  an  application  is  made  by  the  de- 
fendants to  have  such  co-contractors  joined,  the  order 
would  not  be  made,  as  they  are  not  persons  who  **  ought 
to  be  joined/'  and  their  presence  before  the  Court  is  not 
necessary  "  in  order  to  enable  the  Court  effectually  and 
completely  to  adjudicate  upon  and  settle  all  the  ques- 
tions involyed  in  the  cause  or  matter  "  (1). 
Pieiding  in  Before  the  Judicature  Act,  1873,  the  rules  and  manner 
of  pleading  in  courts  of  equity  were  widely  different  from 
the  rules  in  courts  of  common  law.  Now,  by  the 
Judicature  Act,  1873,  s.  24,  law  and  equity  are  to  be 
administered  concurrently  in  every  civil  cause  or  matter 
commenced  in  the  High  Court  of  Justice  according  to 
the  rules  set  forth  in  that  section.  The  rules  of  pleading 
which  obtain  both  in  the  Queen's  Bench  Division  and  in 
the  Chancery  Division  of  the  High  Court  of  Justice  are 
the  same,  and  are  to  be  found  in  B.  S.  C.  1883,  0.  xix.- 
XXV.  (2). 

An    important  change  relating  to  the    Statutes    of 

Limitation  has  been  effected  by  the  Judicature  Act,  1873> 

Reply  of      in  actions  founded  upon  fraud.    In  such  actions  a  reply 

fraad\o  a    to  the  plea  of  the  statute  that  the  fraud  was  actively  and 

plea  of  the   deliberately  concealed  by  the  defendant's  act  until  within 

statute.  .  n    'i  A    1  •  1-1 

SIX  years  of  the  commencement  of  the  action  would  now, 
it  seems,  since  the  Judicature  Act,  1873,  be  a  good  reply 
in  all  actions  which  before  the  Judicature  Act,  1873, 
could  be  brought  either  in  a  court  of  common  law  or  in  a 
court  of  equity,  or  in  a  court  of  equity  alone  (3).  It 
would  seem  that  a  reply  that  the  fraud  was  not  discovered 
till  within  six  years  of  the  commencement  of  the  action 
would  not  be  a  good  reply  except  in  actions  which  before 
the  Judicature  Act,  1873,  could  only  have  been  brought 
in  courts  of  equity.    And  in  a  pure  common  law  action, 


\ 


1)  R.  8.  C.  1883,  0.  xvL  r.  11 ;  R.  S.  C.  Ir.  1891,  0.  xvi.  r.  11. 

2)  See  R.  S.  C.  Ir.  1891,  0.  xix.-xxv. 
(8)  Qxths  V.  QuM,  8  Q.  B.  D.  296,  9  Q.  B.  D.  59. 
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e,g.  an  action  for  negligence  which  before  the  Judicature  Pabt  viii. 
Act,  1873,  could  not  have  been  brought  in  a  court  of  ^fll' 
equity  at  all,  it  has  been  doubted  whether  a  reply  of 
fraudulent  concealment  is  not  even  now  a  bad  reply  (1). 
A  reply  of  concealment  in  such  an  action  is  cert-ainly  bad, 
unless  it  allege  that  the  concealment  is  the  fraudulent  act 
of  the  defendant  (2). 

If  a  plaintiff  wish  to  rely  on  an  allegation  of  concealed 
fraud  in  order  to  bring  himself  within  sect.  26  of  3  &  4 
Wm.  ly.  c.  27,  he  must  in  his  statement  of  claim  allege 
fully  facts  which  reasonably  lead  to  the  inference  that  the 
fraud  was  the  cause  of  his  being  deprived  of  the  land 
which  he  claims  (3).- 

The  changes  of  law  with  reference  to  pleading  intro- 
duced by  the  Judicature  Acts  and  the  Bules  of  the 
Supreme  Court,  1883  (4),  have  made  it  unnecessary  now 
to  consider  what  rules  governed  the  pleading  of  the  ' 
statutes  in  equity  before  the  Judicature  Act,  1873.  But 
it  is  worth  noticing  that  one  of  the  most  important  dis- 
tinctions between  the  practice  of  courts  of  common  law 
and  that  of  courts  of  equity  was  that  in  law  the  statute 
had  to  be  specially  pleaded,  while  in  equity,  when  it 
appeared  on  the  face  of  a  bill  that  the  claim  was  barred 
by  statute,  the  question  of  the  statute  might  be  raised 
and  decided  on  a  general  demurrer  for  want  of  equity  (5). 
And  even  in  a  case  since  the  Judicature  Act,  1873  (6), 
Malins,  Y.-C,  allowed  a  defendant  to  set  ap  the  statute 

(1)  Armstrong  y,  MiXbwm^  54  L.  T.  247. 

(2)  Armstrong  v.  Milbwm,  64  L.  T.  247,  723 ;  Barber  v.  ffowton, 
14  L.  B.  Ir.  273 ;  18  L.  R.  Ir.  476. 

(3^  Lawrance  v.  Norreys^  16  App.  Cas.  210. 

(4)  O.  XIX  .-xxv;    See  R.  S.  C.  Ir.  1891,  0.  xix.-xxv. 

(5)  Beck/ord  v.  C/ow,  cited  3  Br.  Ch.  C.  644 ;  Fyson  v.  Fole,  S 
Y.  &  0.  266 ;  Plunket  v.  Earl  of  Burlington^  ih.  276,  n. ;  Jenner  v. 
TVacy^  3  P.  Wms.  287,  n. ;  Foster  v.  Hodgson,  19  Ves.  180 ;  Eovenden 
V.  Lord  Annesley,  2  Sch.  &  Lef.  637 ;  Eoare  v.  Feck,  6  Sim.  61 ;  Bamp- 
ton  V.  Birchall,  6  Beav.  67 ;  Smith  v.  Fox,  6  Hare,  386 ;  France  v. 
Sympson,  Kay,  678. 

(6)  Noyes  v.  Crawley,  10  Oh.  D.  31. 
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Pabt  vin.  on  demurrer.    But  demurrers  are  now  abolished  (1) ;  and  it 
_U      is  clear  that,  except  in  actions  for  the  recoyery  of  land,  the 
question  of  the  statute  cannot  now  be  raised  in  the  pro- 
ceedings which  haye  been  substituted  for  demurrer  (2), 
but  that  such  a  question  must  be  raised  by  the  pleading 
of  the  party  who  wishes  to  take  adyantage  of  it  (3). 
Defendant        If  a  defendant,  to  whom  the  defence  of  the  statute  is 
amend  and  Open,  omits  through  inadycrtcnce  to  plead  it,  the  Court, 
Pj****  *^«     if  of  opinion  that  the'  plea  of  the  statute  is  in  the  circum- 
stances a  meritorious  one,  will  allow  an  amendment  of  the 
pleadings,  so  that  the  defendant  may  ayail  himself  of  the 
defence  of  the  statute  (4). 

(1)  R.  S.  C.  1883,  O.  XXV.  r.  1 ;  B.  S.  C.  Ir.  1891,  0.  xxv.  r.  1. 

(2)  R.  S.  C.  1883,  0.  xxv.  rr.  2,  3,  and  4 ;  R.  S.  0.  Ir.  1891,  0. 
xxv.  rr.  2,  3,  and  4. 

(3)  See  R.  S.  C.  1883, 0.  xix.  r.  15 ;  R.  S.  C.  Jr.  1891, 0.  xn.  r.  16. 

(4)  Bane  v.  Smith,  2  Ir.  R.  C.  L.  244 ;  Archhold  v.  The  Earl  qf 
Eowihy  15  Ir.  C.  L.  R  420. 
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CHAPTER  11. 

WHAT  PBOCESS  WILL  PREVENT  THE   BAR  OP   THE 

STATUTE. 

The  statutes  above  considered  prohibit  the  bringing  of  Pabt  vul 
an  action  more  than  a  certain  number  of  years  after  the      ^^'°' 
right   to  bring  the  action  accrued.     The  issuing  of  a 
writ  (or  now  of  an  originating  summons  under  R.  S.  C. 
1883,  0.  LV.  r.   20  (1)  ),  is  the  commencement  of  the  Commence, 
action  for  the  purposes  of  all  Statutes  of  Limitations.  ^^^^^^  ^^ 
But  if  a  writ  be  issued  within  the  required  time,  and  not 
properly  continued,  and  a  fresh  writ  be  afterwards  issued 
on  which  the  plaintiff  proceeds,  the  commencement  of 
the  tuition  is  the  issuing  of  the  last  writ,  and,  if  this  be 
out  of  time,  the  plaintiff  is  barred  (2).- 
By  R.  S.  C.  1833,  0.  viii.  r.  1  (3),  "No  original  writ  Renewal 

Or   w  n  tn 

of  summons  shall  be  in  force  for  more  than  twelve 
months  from  the  day  of  the  date  thereof,  including  the 
day  of  such  date ;  but  if  any  defendant  therein  named 
shall  not  have  been  served  therewith,  the  plaintiff  may, 
before  the  expiration  of  the  twelve  months,  apply  to  the 
Court  or  a  judge  for  leave  to  renew  the  writ ;  and  the 
Court  or  judge,  if  satisfied  that  reasonable  efforts  have 
been  made  to  serve  such  defendant,  or  for  other  good 
reason,  may  order  that  the  original  or  concurrent  writ  of 
summons  be  renewed  for  six  months  from  the  date  of 
such  renewal  inclusive,  and  so  from  time  to  time  during 
the  currency  of  the  renewed  writ.  ...  A  writ  of  sum- 

'1)  See  R.  S.  0.  Ir.  1891,  0.  lv.  r.  22. 

2)  FraU  v.  Hawkins,  15  M.  &  W.  399. 

3)  B.  S.  C.  Jr.  1891,  0.  vm.  r.  1. 
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Pabt  ym.  inons  so  renewed  shall  remain  in  force  and  be  available 
^'"'  to  prevent  the  operation  of  any  statute  whereby  the  time 
for  the  commencement  of  the  action  may  be  limited, 
and  for  all  other  purposes  from  the  date  of  the  issuing 
of  the  original  writ  of  summons."  This  rule  applies  to 
writs  issued  before,  as  well  as  to  writs  issued  after,  the 
Judicature  Act,  1875  (1). 

In  Ireland  almost  exactly  similar  provisions  are  to  be 
found  in  R.  S.  C.  (Ir.)  1891, 0.  viii.  r.  1.  Under  the  law  as 
it  formerly  was  in  Ireland,  no  renewed  writ  was  available 
to  prevent  the  operation  of  any  Statute  of  Limitations 
unless  such  renewal  was  had  by  leave  of  the  Court  or  a 
judge  on  an  affidavit  to  satisfy  the  said  Court  or  judge 
that  reasonable  diligence  was  used  to  effect  service  (2). 
It  was  decided  in  Ireland  under  the  old  law,  that  when 
there  were  several  defendants  to  an  action,  some  of  whom 
might  have  been  served,  though  others  could  not,  the 
renewal  of  the  writ  would  prevent  the  statute  operating 
in  favour  of  any  of  the  defendants  (3). 

The  six  months  during  which  a  renewed  writ  of  sum- 
mons continues  in  force  are  reckoned,  it  will  be  noticed, 
inclusive  of  the  day  of  renewaL  This  is  now  provided 
for  by  the  express  terms  of  the  rule ;  but  under  the  11th 
section  of  the  Common  Law  Procedure  Act,  1852,  which 
contained  no  such  express  provision,  where  a  writ  had 
been  renewed  on  the  19th  July,  1862,  and  an  application 
for  another  renewal  was  made  on  the  19th  January,  1863, 
the  18th  being  a  Sunday,  it  was  held  that  the  application 
was  too  late  (4). 

If  by  any  mistake  of  the  plaintiff,  or  his  attorney,  a 
writ  has  not  been  renewed  within  the  proper  time,  the 
Court  will  not  allow  the  writ  to  be  afterwards  renewed 
in  order  to  save  the  case  from  the  bar  of  the  Statute  of 


(1)  HuTM  V.  Somertonj  25  Q.  6.  D.  239. 

[2)  See  16  &  17  Vict.  c.  113,  b.  28. 

3)  Dickson  v.  Capes,  lllr.  C.  L.  B.  334. 
:4)  Anon.  1  H.  &  C.  664 ;  32  L.  J.  Exch.  88. 
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Limitations  (1) ;  and  this  was  held  even  where  an  attempt  Part  vill. 
had  been  made  to  get  the  writ  renewed  before  the  six  ' 
months  had  elapsed,  and  failed  only  because  the  o£Sce 
was  closed  for  the  vacation ;  the  ground  of  this  decision 
was  that  there  was  no  default  on  the  part  of  any  public 
officer  (2).  Nor  will  the  Court,  where  the  original  writ 
has  been  lost,  order  its  officer  to  seal  a  verified  copy  of 
the  writ  as  if  it  were  the  original  (3).  But  when  a  writ 
of  summons  for  service  within  the  jurisdiction  had  been 
issued,  but  not  served,  and  had  been  renewed  from  time 
to  time  and  was  still  in  force,  the  Court  enlarged  the 
time  for  applying  for  a  concurrent  writ  of  summons 
under  R.  S.  C.  1883,  0.  vi.  (4)  for  service  out  of  the 
jurisdiction  (5). 

A  writ  will  not  be  amended  by  dating  it  before  the  Amend- 
day  on  which  it  actually  issued,  though  it  was  by  writ, 
mistake  that  the  writ  was  not  issued  before;  when  a 
judge  had  so  amended  a  writ,  the  order  to  amend  was 
rescinded,  though  the  defendant  had  appeared  (6).  And 
a  plaintiff  will  not  be  allowed  to  amend  his  pleadings  so 
as  to  introduce  a  cause  of  action  which  is  barred  by  the 
statute  at  the  time  of  the  attempted  amendment  (7). 
Nor  will  the  assignee  of  a  chose  in  action  who  has  not 
given  to  the  debtor  notice  of  the  assignment,  as  required 
by  sect.  25,  sub-sect.  6,  of  the  Judicature  Act,  1873,  and 
who  has  brought  an  action  against  the  debtor  in  his  own 
name,  be  allowed  to  amend  his  writ  by  adding  the 
assignor  as  a  plaintiff,  when  the  statutory  period  has 
expired  between  the  issue  of  the  writ  and  the  time  of  the 

(1)  Nazffr  V.  Wade,  1  B.  &  S.  728;  31  L.  J.  Q.  B.  6;  Bailey  v. 
Owen,  9  W.  R.  128 ;  Doyle  v.  Kaufman,  3  Q.  B.  D.  7,  340 ;  Hewett 
V.  Barr  (1891),  1  Q.  B.  98 ;  Magee  v.  Eastings,  28  L.  R.  Ir.  288. 

(2)  Evans  v.  Jones^  2  B.  &  S.  45 ;  Anon.  31  L.  J.  Q.  B.  61 ;  see 
Anon.  24  L.  J.  Q.  B.  23. 

;3)  Davies  v.  Garland,  1  Q.  B.  D.  250. 

4)  R.  S.  C.  Ir.  1891,  O.  vl 

[6)  Smallpage  v.  Tonge,  17  Q.  B.  D.  644. 

(6)  Clarke  v.  Smith,  2  H.  &  N.  763 ;  27  L.  J.  Exch.  155. 

(7)  Weldon  Y.  Neal,  19  Q.  B.  J).  3U. 
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Pabt  VIII.  attempted  amendment  (1).  In  a  case  before  the  Common 
^'  Law  Procedure  Act,  1852,  the  Court  amended  after  trial 
by  striking  out  some  of  the  defendants  improperly  joined, 
setting  aside  a  non-suit  owing  to  such  mis-joinder,  and 
allowed  a  new  trial,  the  defendants  having  leave  to  plead 
de  novo  (2)  ;  this  was  done  to  save  the  operation  of  the 
statute,  but  in  that  case  it  was  admitted  that  some  of  the 
defendants  were  liable,  and  the  only  question  was  which. 
In  a  case  since  the  Judicature  Acts  (3),  an  application 
was  made  for  amendment  of  a  writ  by  inserting  the  name 
of  one  of  three  co-executors  in  substitution  for  a  name 
which  had  been  inserted  by  mistake.  Since  the  writ  was 
issued,  the  six  years  had  expired.  The  judge  in  chambers 
allowed  the  amendment.  The  Divisional  Court  differed 
in  opinion,  Denman^  J.,  being  in  favour  of  the  amendment. 
Grove,  J.,  against  it.  If  a  writ  has  been  amended  by 
correcting  the  name  of  a  defendant,  the  original  writ,  not 
the  amendment,  is  the  commencement  of  the  action  (4). 
Under  the  Common  Law  Procedure  Act,  1852,  it  was 
held  that  a  plaintiff  might  before  service  of  a  writ 
correct  a  mistake  in  the  name  of  the  defendant  or  the 
number  of  the  defendants  against  whom  he  had  sued  it 
out  without  an  order  of  the  Court,  the  writ  being  resealed, 
but  the  original  date  remaining  unaltered  (5).  And  it 
would  seem  that  the  plaintiff  can  now  before  service 
make  any  alteration  in  the  writ  without  an  order  (6), 
but  the  day  of  issue  of  the  writ  cannot  be  altered  (7). 

Fresh  In  the  case  of  Manby  v.  MarAy  (8),  a  creditor  issued  a 

writ  in  the  Common  Pleas  against  the  personal  repre- 
sentative of  a  deceased  debtor  on  the  7th  January,  1875, 


action. 


)  Hudson  Y.  Femyhough,  61 L.  T.  722 ;  on  appeal,  34  Sol.  Jo.  228. 

)  Oraw/urd  v.  Cocks,  liO  L.  J.  Exch.  169. 
'3)  Challinor  v.  Boder,  1  Times  L.  B.  527. 

[4:)  Coombs  V.  Bristol  and  Exeter  By.  Co.^  1  F.  &  F.  206;  Byan  v. 
Bheehy,  12Ir.L.  R44. 

'6)  Oihscm  v.  Varley,  26  L.  J.  Q.  B.  79. 

^6)  See  Practice  Master's  Bules  (13),  Annual  Practice  1893,  p.  1118. 
")  Clarke  v.  SmUh,  2  H.  &  N.  753 ;  27  L.  J.  Exch.  156. 

S  3  Oh.  D.  101. 
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within  six  years  from  the  death  of  the   debtor;   the  PartVIII. 

•  CH    II 

writ  was  neyer  served,  but  on  the  6th  July,  1875,  the  _.' 
creditor  took  out  an  administration  summons  in  the 
Chancery  Division ;  on  the  6th  July,  1875,  the  debt  was 
barred,  unless  it  was  kept  alive  by  the  issuing  of  the  writ 
in  the  Common  Pleas ;  it  was  contended  that  the  taking 
out  of  the  summons  was  a  sufiScient  continuance  of  the 
writ  under  the  11th  section  of  the  Common  Law  Pro- 
cedure Act,  1852  (1) ;  but  Malins,  V.-C,  held  that  it 
was  not,  and  that  the  issuing  of  the  writ  in  the  Common 
Pleas  only  kept  the  debt  alive  for  the  purposes  of  the 
action  in  that  Court  and  not  for  all  purposes. 

By  the  4th  section  of  21  Jac.  I.  c.  16,  if  judgment  is 
given  for  the  plaintiff,  and  afterwards  reversed  by  a  writ 
of  error,  or  arrested  after  verdict,  or  if  the  defendant  is 
outlawed,  and  the  outlawry  reversed,  a  new  action  may 
be  commenced  within  a  year  afterwards.  And  a  similt^r 
provision  is  made  in  the  6  th  section  of  3  &  4  Wm.  IV. 
c.  42,  and  the  21st  section  of  the  Irish  Common  Law 
Procedure  Act,  1853  (2).  But  the  provision  as  to  outlawry 
in  the  6th  section  of  3  &  4  Wm.  IV.  c.  42  has  been 
repealed  (3),  and  proceedings  in  outlawry  in  civil  pro- 
ceedings are  abolished  (4).  Proceedings  in  error  in  civil 
proceedings  are  no  longer  in  use  (5). 

Where  a  seirefaciaa  was  issued  in  time  to  save  the  bar 
of  3  &  4  Wm.  IV.  c.  27,  s.  40,  and  came  to  the  knowledge 
of  the  defendant,  though  the  sheriff  did  not  properly 
serve  him  with  the  writ,  and  the  sheriff  nevertheless 
returned  s&irefeei,  the  Court  of  Common  Pleas  in  Ireland 
refused  to  set  aside  the  return,  as  in  the  circumstances  of 
the  case,  if  a  new  writ  had  been  required,  the  statute 
would  have  been  a  bar,  and  the  only  default  had  been  on 

:;i)  15  &  16  Vict.  c.  76. 
2)  16  &  17  Vict.  c.  113. 
;3)  51  &  52  Vict.  c.  57. 

(4)  42  &  43  Vict.  c.  69. 

(5)  R.  S.  0.  18S3,  0.  LViiL  r.  1 ;  R.  S.  C.  Ir.  1891,  0.  Lvm.  r.  1, 
AQd  see  39  <fe  40  Vict,  c  59,  s.  11. 
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p^btVIII.  the  part  of  a  public  officer,  and  not  on  the  part  of  the 

^•°'      plaintiff  (1).    If  the  writ  had  not  come  to  the  knowledge 

of  the  defendant,  it  may  be  that  the  only  remedy  of  the 

plaintiff  would  have  been  an  action  against  the  sheriff 

for  negligence. 

Claims  When  claims  are  brought  in  under  a  judgment  in  an 

undw^**''  administration  action,  a  question  of  importance  arises 

adniinis-      whether  the  bringing  in  of  the  claim  is  to  be  considered 

decree.        AS  the  Commencement  of  the  suit  or  whether  the  issuing 

of  the  writ  (formerly  the  filing  of  the  bill)   stops  the 

operation  of  the  statute  for  the  benefit  of  all  creditors 

coming  in  under  the  judgment.    The  question  arose 

under  the  old  practice  before  3  &  4  Wm.  IV.  c.  27,  in 

Stemdale  v.  Hankinson  (2),  with  reference  to  a  simple 

contract  debt;  a  claim  in  the  usual  course  had  been 

brought  in  under  a  decree  in  an  administration  suit 

which  was  instituted  by  a  creditor  on  behalf  of  himself 

and  ail  other  creditors ;  it  was  held  that  the  bill  was  the 

bill  of  the  claimant  to  such  an  extent  as  to  make  it  his 

suit  for  the  purpose  of  stopping  the  statute  from  running. 

As  the  debt  in  this  case  was  a   simple  contract  debt^ 

the  Court  was  not  at  the  time  of  the  decision  actually 

bound  by  any  statute. 

BenringUm  y.  Evans  (3)  was  the  case  of  a  judgment 
debt ;  the  bill  was  filed  after  3  &  4  Wm.  IV.  c.  27, 
and  the  claim  was  made  by  petition  after  decree  on 
further  directions  and  when  part  of  the  funds  had  been 
distributed  amongst  the  creditors ;  the  petitioner,  by  way 
of  excuse  for  not  coming  in  under  the  decree  in  proper 
time,  alleged  that  he  had  not  seen  the  adyertisements 
published  by  the  Master  and  that  he  knew  nothing  of  the 
proceedings  and  was  ignorant  of  his  rights  under  them ; 
it  was  held  by  Lord  Abinger,  C.B.,  that  the  bill  could 
not  be  considered  the  bill  of  the  claimant,  and  that  for 

1)  Marhey  v.  Dowddl,  2  Ir.  0.  L.  R.  117. 

2)  1  Sim.  393. 

3)  1  Y.  &  C.  Exch.  434. 
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the  purposes  of  the  statute  the  petition  was  the  commence-  Part  viii. 
ment  of  the  suit.  Lord  Abinger  in  his  judgment  used  ^"'  "' 
expressions  which  seem  to  show  that  the  principle  of 
Stemdale  y.  Hankinson  could  not  be  applied  to  any  case 
within  3  &  4  Wm.  IV.  c.  27,  since  the  passing  of  that 
Act.  And  Shad  well,  Y.-C,  seems  to  have  taken  the  same 
view  (1).  In  Ireland  Berrington  v.  Evans  was  followed 
as  deciding  that  where  the  claimant  came  in,  not  in  the 
ordinary  course,  but  in  circumstances  which  show  that  he 
had  not  adopted  the  suit  as  his  own,  then  the  bringing  in 
of  the  claim  must  be  considered  as  the  commencement  of 
the  suit  and  the  filing  of  the  bill  would  in  no  way  benefit 
the  claimant  (2).  But,  so  far  as  the  expressions  used  in 
Lord  Abinger's  judgment  are  inconsistent  with  the 
decision  in  SterndcUe  y.  Hankinsony  they  have  not  been 
considered  law  in  Ireland,  and  the  latter  case  has,  not- 
withstanding the  expressions  of  Lord  Abinger,  been 
applied  to  judgment  debts  where  the  claimant  has  come 
in  under  the  decree  in  the  ordinary  course  (3).  Lord 
St.  Leonards,  when  L.O.  of  Ireland,  was  of  opinion  (4) 
that  Berrington  v.  Evans  was  properly  decided,  but  that 
it  did  not  impeach  the  previous  decision  in  Stemdale  v. 
Hankinson,  and  did  not  prevent  a  creditor  from  coming  in 
under  another  creditor's  bill  filed  for  the  general  benefit 
of  creditors,  when  his  demand  would  not  have  been  barred, 
had  he  himself  filed  the  bill  and  where  he  came  in 
according  to  the  decree  and  course  of  the  Court. 

In  England,  under  the  present  practice  in  adminis- 
tration actions,  the  decision  in  Stemdale  v.  Hankinson  has 
become  quite  inapplicable.  When  any  proceeding  is 
now  taken  in  the  Chancery  Division  of  the  High  Court 

(1)  Lord  St,  John  y.  Boughton,  9  Sim.  219  at  p.  225;  see  also 
Watwn,  v.  Birch,  15  Sim.  523. 

(2)  0* Kelly  v.  Bodkin,  3  Ir.  Eq.  B,  390 ;  HutchiM  v.  O'SuUivan, 
11  It.  Eq.  U.  443. 

(3)  aKdly  V.  Bodkin,  2  Ir.  Eq.  R.  361 ;  Carroll  v.  Darcy,  10  Ir. 
Eq.  R.  321 ;  and  see  Bermingham  y.  Burke,  2  J.  &  Lat.  699,  714 ; 
and  Bennett  y.  Bernard,  12  Ir.  Eq.  R.  229,  234. 

(4)  2  J.  &  Lat.  714;  9  Ir.  Eq.  R.  93. 
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Paet  VIII.  to  recover  a  simple  contract  debt,  the  Chancery  Division 
^'^'  is  SB  much  bound  by  the  statute  of  James  as  the  Queen's 
Bench  Division  (1).  Moreover,  it  is  no  longer  the  practice, 
as  far  as  the  personal  estate  is  concerned,  for  one  creditor 
to  bring  an  administratipn  action  on  behalf  of  himself 
and  others.  Thus,  in  the  case  of  In  re  Oreaves,  Bray 
V.  Tofidd  (2),  where  an  administration  action  was  com- 
menced by  one  of  the  executors,  who  was  also  a  creditor 
of  the  testator,  and  a  claim  was  brought  in  by  a  creditor 
for  a  simple  contract  debt,  which  was  more  than  six  years 
old  at  the  time  of  the  decree,  but  not  at  the  time  of  the 
commencement  of  the  action,  it  was  held  by  Jessel,  M.B., 
that  the  claim  was  barred  by  statute. 

The  action  by  whomsoever  commenced  must,  to  come 
within  the  reasoning  of  the  cases,  be  in  its  nature  one  for 
the  recovery  of  the  demand  sought  to  be  saved  from  the 
bar  of  the  statute,  and,  therefore,  if  in  a  foreclosure  action 
an  inquiry  is  directed  as  to  incumbrances,  no  incum- 
brancer coming  in  under  the  decree  can  get  any  benefit 
from  the  commencement  of  the  action,  so  far  aji  the 
Statute  of  Limitations  is  concerned  (3). 

It  was  held  in  Ireland  (4)  that,  if  a  bill  by  a  creditor 
is  substantially  a  bill  on  behalf  of  himself  and  all  others, 
it  is  immaterial  whether  it  is  so  expressed  or  not ;  but 
Wation  V,  Shadwell,  V.-C,  in  Watson  v.  Birch  (5),  appears  to  have 
-^^^  been  of  a  different  opinion.  The  la^t-mentioned  case, 
however,  waji  rather  a  peculiar  one.  The  bill  praying 
the  usual  administration  decree  was  filed  by  an  annuitant 
on  behalf  of  himseK  alone ;  B.,  a  judgment  creditor  of 
the  testator,  who  claimed  a  lien  on  certain  documents  in 
his  possession,  was  made  a  defendant;  the  bill  prayed 
production  of  the  documents  and  that  the  lien,  if  any, 
might  be  ascertained,  and  paid  according  to  its  priority. 

(1)  In  re  Greaves.    Bray  v.  Tofield,  18  Ch.  D.  at  p.  564. 

(2)  18  Ch.  D.  551. 
;3l  Bennett  v.  Bernard,  12  Ir.  Ea.  R.  229. 

4)  O'KeUy  v.  Bodkin,  2  Ir.  Eq.  K.  361. 

5)  16  Sim.  623. 
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The  decree  directed  payment  of  the.ammity.out  of  a  PabtVIIL 
fund  in  Court,  and,  without  directing  an  account  of  what  ^^  "* 
WBB  due  to  other  incumbrancers,  ordered  that  the  amount 
found  due  should  be  paid.  B.'s  personal  representative 
afterwards  presented  a  petition  praying  that  it  might  be 
referred  back  to  the  Master  to  ascertain  what  was  due  on 
the  judgment  and  praying  for  payment ;  on  that  petition 
an  order  was  made  directing  the  Master  to  inquire  as  to 
incumbrancers  generally;  and  on  the  Master's  finding 
that  E.'s  personal  representative  was  the  only  incum- 
brancer and  certifying  what  was  due  to  her,  she  presented 
a  petition  for  payment ;  but  it  was  held  that  there  was 
no  commencement  of  proceedings  on  behalf  of  B.  until 
the  presentation  of  his  first  petition,  which  was  out  of 
time,  and  therefore  that  the  debt  was  barred.  It  is  sub- 
mitted that  in  the  circumstances  it  was  properly  held 
that  the  suit  was  not  the  suit  of  B. ;  but  the  case  is  dis- 
approved of  by  Lord  St.  Leonards  (1). 

However,  in  Hurnble  v.  Humble  (2),  it  seems  to  have  Effect  of 
been  the  opinion  of  Bomilly,  M.E.,  that  if  an  incumbrancer  ™^?  ^ 
be  made  a  defendant  to  a  suit  in  which  he  might  obtain  brancer  a 
payment  of  his  charge,  he  will  be  exonerated  from  the 
necessity  of  taking  further  proceedings  to  prevent  time 
running  against  him,  and  that  time  will  cease  to  run 
from  the  moment  of  his  being  so  made  a  defendant.     In 
that  case  the  bill  was  filed  by  legatees  for  the  adminis- 
tration of  the  real  and  personal  estate  of  a  testator  who 
had  charged  his  legacies  on  his  real  estate,  and  one  of  the 
residuary  devisees  had  mortgaged  his  share.    At  the 
time  of  the  filing  of  the  bill  the  legatee  did  not  know 
of  the  mortgage,  and  it  was  not  till  many  years  after- 
wards that  the  mortgagees  were  made  defendants  by  a 
supplemental  bill.    The  mortgagees  had  not  taken  any 
steps  whatever  during  the  whole  period  to  realise  the 
security  or  enforce  their  claims,  and  after  the  estates  had 


I 


1)  Property  Statutes,  124. 

2)  24  Bea¥.  535. 
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Pabt  vui.  been  sold  in  the  suit,  upon  a  petition  by  the  assignees  of 
^'"'  the  residuary  devisee  for  payment  to  them  of  a  share  of 
the  money  in  Court,  it  was  decided  that  they  were 
entitled  to  it  as  against  the  mortgagees  whose  claim  was 
held  barred.  The  Master  of  the  Bolls  in  the  circum- 
stances held  that  the  mortgagees'  claim  was  barred  long 
before  they  were  made  defendants,  but  he  intimated  an 
opinion  that,  if  it  had  not  been  then  barred,  time  would 
have  stopped  running  at  that  moment.  If  Bomilly,  M.B., 
was  right  in  this  opinion,  then  it  would  seem  that 
Shadwell,  V.-C,  in  TTofeow  v.  Birch  (1),  ought  to  have 
been  decided  differently,  on  the  ground  that  the  incum- 
brancer had  been  made  a  defendant  before  the  lien  was 
barred  Considering  the  question  on  principle,  it  would 
seem  that  when  a  plaintiff  makes  an  incumbrancer  a 
defendant,  on  the  groimd  that  the  latter  claims  a  charge, 
then,  if  this  charge  is  established  in  any  way  in  the  suit, 
either  by  the  decree  itself  or  by  a  chief  clerk's  certificate, 
'  made  in  pursuance  of  inquiries  and  duly  confirmed,  the 
defendant  is  entitled  to  obtain  the  benefit  of  the  decree  or 
order  establishing  his  charge  in  any  way  and  at  any  time 
at  which,  according  to  the  rules  of  the  Court,  he  could 
obtain  such  benefit,  quite  irrespective  of  any  question 
arising  on  the  statute ;  and  that,  if  to  obtain  actual  pay- 
ment it  be  necessary  for  any  reason  to  present  a  petition, 
such  petition  ought  to  be  considered  as  a  means  of 
obtaining  the  benefit  of  the  order  or  decree,  and  not  a 
proceeding  to  recover  money.  If  the  question  of  the 
validity  of  the  incumbrance  is  determined  under  an 
inquiry,  then,  as  the  incumbrancer  is  a  defendant,  the  suit 
cannot  be  his,  and  it  would  seem  that  his  claim  under 
the  inquiry  ought  to  be  considered  the  commencement  of 
proceedings,  and  that  the  plaintiff  could  set  up  the 
defence  of  the  statute,  treating  it  as  running  until  the 
claim  under  the  inquiry  was  made.  K  this  view  is  right, 
the  case  of  Watson  v.  Birch  was  rightly  decided ;  for  in 

(1)  15  Sim.  623. 
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that  case  the  incumbrancer  did  not  get  the  bene&t  of  the  Part  yiil 
decree  or  the  inquiry,  and  his  petition  praying  that  the  ^°'"' 
Master  should  ascertain  what  was  due  was  rightly  taken  as 
the  commencement  of  proceedings,  just  as  if  the  incum- 
brancer had  gone  in  under  inquiries  made  in  pursuance  of 
the  decree.  If,  however,  the  question  of  the  existence  of 
the  charge  is  decided  upon  the  hearing,  it  seems  on  the 
words  of  the  statutes  difficult  to  see  how  the  plaintiff  can 
set  up  the  defence  at  all ;  for,  as  the  debt  is  not  extin- 
guished and  the  defendant  has  not  instituted  any  pro- 
ceedings which  can  be  barred,  the  statutes  would  seem 
not  to  have  any  application,  whether  the  statutory  period 
has  run  before  or  after  the  incumbrancer  was  made 
defendant ;  and  except  that  on  the  ground  that  when  an 
incumbrancer  has  been  made  defendant  to  a  suit  in  which 
he  may  reasonably  expect  his  claim  to  be  adjudicated 
on,  he  cannot  be  considered  guilty  of  laches  in  not  filing 
a  bill  of  his  own,  there  seems  no  reason  why  the  plaintiffs 
should  be  able  to  take  advantage  of  the  statute  in  one 
case  more  than  the  other.  If  this  view  is  right,  the 
question  whether  time  stops  running  when  the  party  is 
made  a  defendant  can  never  arise;  but,  as  it  seems 
doubtful  how  the  Court  will  deal  with  such  cases,  it 
would  be  always  prudent  for  a  defendant  in  such  a 
position  to  counterclaim,  if  there  is  any  chance  of 
the  statutory  period  running  out  between  the  time  of 
his  being  made  a  defendant  and  an  order  in  the  suit 
establishing  his  charge. 

An  ordinary  administration  decree  made  in  a  legatee's 
suit  operates  as  a  judgment  in  favour  of  creditors  and 
prevents  time  running  against  them  (1).  An  adminis- 
tration order  operates  as  &om  its  date,  not  merely  in 
favour  of  a  creditor,  but  in  favour  also  of  the  right  of  set- 
off against  a  creditor's  demand  (2). 

It  has  already  been  pointed  out  that  the  appointment  Pending 

^  ^  '^'^  litigation. 

(1)  Finch  V.  Finchy  45  L.  J.  Oh.  816. 

(2)  In  re  Ballard.    LweU  v.  Forester,  1890,  W.  N.  64.  , 
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Pabt  VIII.  of  a  receiver  does  not  operate  to  save  the  rights  of  any 
^'^  persons  but  the  parties  to  the  suit  in  which  the  receiver 
is  appointed  (1).  It  has  also  been  pointed  out  that  a 
report  by  the  Master  establishing  a  debt  in  one  suit  is 
not  an  acknowledgment  which  will  take  the  case  out  of 
the  statute,  if  it  be  set  up  as  a  defence  to  any  independent 
suit  by  the  creditor  (2)  ;  and,  although  O'Lbghlen,  M.B., 
seems  to  have  expressed  a  somewhat  different  opinion  (3), 
it  may  be  considered  clear  on  principle  that  neither  the 
pendency  of  any  suit  in  which  the  claim  of  any  person, 
whether  a  party  or  not,  might  be  or  has  been  decided, 
nor  any  order  or  proceeding  in  such  suit  can  in  any 
circumstances  affect  the  operation  of  the  statute  on  the 
claim  of  such  person  in  an  independent  suit  instituted 
by  him  to  enforce  his  claims  (4).  It  may  or  may  not  be 
that  he  can  get  the  benefit  of  some  order  in  the  first  suit 
by  a  proceeding  in  the  same  suit,  but  such  order  is  of  no 
avail  in  an  independent  suit  (5).  There  is  one  case  (6) 
apparently  at  variance  with  this  yiew.  There  the  Master 
found  in  one  suit  that  an  incumbrance  existed ;  the 
incumbrancer  wc^  not  a  party  to  the  first  suit^  but  he 
afterwards  filed  an  independent  bill  to  enforce  the 
incumbrance ;  it  was  held  that  he  was  entitled  to  arrears 
of  interest  calculated  from  the  time  when  his  claim  in 
the  first  suit  was  brought  before  the  Master,  and  not  merely 
from  the  time  when  the  second  suit  was  commenced; 
in  this  case  the  petition  on  which  the  point  was  decided 
was  presented  in  both  suits;  and  the  variance  is  more 
apparent  than  real  (6). 

In  Archdall  v.  Anderson  (7),  an  action  had  been  brought 
by  a  mortgagee  to  raise  the  amount  due  on  an  equitable 
mortgage,  and  lands  had  been  sold  under  a  judgment  in 

)  See  ante.  Part  V.  Ch.  XVIIL  p.  425. 

)  See  anUy  Part  III.  Ch.  V.  p.  223. 
'3)  See  Barrett  v.  Birmingham^  4  Ir.  Eq.  R.  537,  548. 
[^S  See  Manhy  y.  Manby,  3  Ch.  D.  101. 

^5)  Toft  y.  SUpheneony  7  Hare^  1,  and  AUop  y.  BeU^  24  Beay.  451. 
^6)  Qreenway  y.  Bloomfidd^  9  Hare,  201. 
(7)  26  L.  E.  Ir.  433. 
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that  action  and  had  realised  more  than  sufficient  to  pay  ^^^  ^^^' 

*   •'       OH.  n. 

the  plaintiff's  demand;    an  order  was  made  directing      

inquiries  as  to  other  incumbrances  on  the  lands  sold  and 
their  priorities ;  claims  were  thereupon  made  by  legatees, 
and  it  was  held  that  they  were  entitled  to  interest  for  six 
years  before  the  commencement  of  the  action  on  the 
ground  that  the  action  enured  for  the  benefit  of  all 
incumbrancers  coming  in  and  obtaining  payment  under 
the  proceedings. 

It  has  been  decided  in  Ireland  that  a  petition  for  sale  f****'?*^. 
by  an  incumbrancer  in  the  Incumbered  Estates  Court  is  incum- 
a  suit  for  the  benefit  of  all  persons  interested  in  the  ^^^ 
proceeds  of  sale,  that  such  persons  are  exonerated  irom  Court, 
taking  proceedings  which  might  otherwise  be  necessary, 
and  that  for  the  purpose  of  all  questions  of  the  statute 
the  incumbrancers  will,  in  the  distribution  of  the  purchase 
money,  be  treated  as  they  stood  at  the  date  of  the 
petition  (1).  If,  however,  an  incumbrancer  has  taken 
proceedings  to  enforce  his  charge  before  the  petition  for 
sale,  and  the  proceedings  are  interrupted  by  the  petition, 
he  will,  on  the  distribution  of  the  money,  be  entitled  to 
all  he  could  have  recovered  in  those  proceedings  as  if  they 
had  never  been  so  interrupted  (2).  Where  a  petition  in 
the  Landed  Estates  Court  has  been  dismissed,  the  statute 
must  be  taken  to  have  been  running  all  the  time  c^  if 
the  petition  had  not  been  filed  (3).  Where  an  incum- 
brancer who  has  proved  his  claim  in  an  administration 
action  in  which  he  was  a  defendant  presents  a  petition 
for  sale  in  the  Landed  Estates  Court  in  pursuance  of  the 
judgment  in  the  administration  action,  the  statute  does 
not  run  against  him  after  the  commencement  of  the 
administration  action  (4).     The  owner  of  a  tithe  rent- 

(1)  In  re  Colclough,  8  Ir.  Ch.  R.  330 ;  In  re  Nixon*8  Estate,  9  Ir.  R. 
Eq.  7 ;  In  re  WoMs  Estate,  13  L.  R.  Ir.  515 ;  In  re  StinsmCs  Estate^ 
29  L.  R.  Ir.  490 ;  In  re  Ebbs*  Estate,  31  L.  R.  Ir.  95. 

;2)  In  re  Lawder,  6  Ir.  Ch.  R.  587. 

3)  Irish  Land  Commission  v.  Davies,  27  L.  R.  Ir.  334. 

[4)  In  re  Ebbs*  Estate,  31  L.  R.  Ir.  95. 
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Pabt  viil  charge  is  not  a  person  interested  in  the  proceeds  of  the 
'"*  sale  within  the  principle  of  the  decision  in  In  re 
Colchyugh  (1),  because  of  the  special  provisions  of 
sect.  62  of  the  Landed  Estates  Court  Act  (2);  and 
neither  an  absolute  order  for  sale  nor  the  appointment  of 
a  receiver  in  the  matter  of  a  petition  in  the  Court  of  the 
Land  Judges  prevents  the  statute  from  running  as  against 
the  owner  of  tithe  rent-charge  issuing  out  of  the  land 
ordered  to  be  sold,  or  over  which  a  receiver  has  been 
appointed  (3). 

An  order  for  sale  obtained  by  an  owner  and  petitioner 
in  the  Landed  Estates  Court  is  not  an  action  for  the 
recovery  of  land  so  as  to  prevent  the  running  of  the 
statute  in  favour  of  the  person  in  possession  (4).  But  the 
filing  in  the  Landed  Estates  Court  by  an  incumbrancer 
of  a  petition  for  sale  is  a  proceeding  to  recover  money 
charged  on  land  within  the  8th  section  of  the  Beal 
Property  Limitation  Act,  1874  (5),  and  prevents  the 
statute  from  running  against  the  petitioner  until  the 
petition  has  been  dismissed  (6). 

When    money  is    paid    into    Court    by    a    receiver 

appointed  in  a  suit,  the  money,  until  it  is  appropriated 

to  some  particular  demand,  is  held  in  usvmjus  habenHum^ 

and  the   statute  does  not  run  against  the  right  of  a 

person  entitled  from  the  time  of  the  payment  in  (7). 

Proceed-  Proceedings  in  bankruptcy  or  for  the  winding  up  of  a 

^^[^        company  are  for  the  benefit  of  all  creditors  and  prevent 

ruptcy  and  the  Statute  from  running  (8).    The  statute  does  not  run  in 

ap.         1 1  the  case  of  a  bankruptcy  after  the  date  of  the  receiving 


1)  8  Ir.  Ch.  R.  330 ;  see  ante,  p.  571. 

2)  21  &  22  Vict.  c.  72. 
;3)  In  re  Wade'a  Estate,  13  L.  R.  Ir.  515. 

(4)  In  re  Taaffe's  EstaU,  1  L.  R.  Ir.  387. 

(5)  37  &  38  Vict.  c.  57. 

(6)  In  re  Stinaon'a  Estate,  29  L.  R.  Ir.  490. 

(7)  Howlin  V.  Sheppard,  6  Ir.  R.  £q.  38 ;  Bee  In  re  Nugenfe  TrwU^ 
19  L.  R  Ir.  140. 

(8)  Buckley  on  the  Companies  Acts,  6th  ed.,  pp.  271,  370. 


FB0CE83  TO  PREVENT  BAR   OF  STATUTE.  578 

order  (1),  and  in  the  case  of  the  winding  up  of  a  companjllPART  viiL 
under  sect.  98  of  the  Companies  Act,  1862,  after  the  dateU  ^^ll!" 
of  the  winding-up  order  (2).  The  decision  to  the  con- 
trary effect  in  Ex  parte  Forest  (3)  is  not  now  an  authority. 
Debts  barred  by  the  statute  at  the  date  of  the  receiving 
or  winding-up  order  cannot  be  proved  in  the  bankruptcy 
or  winding-up  (4).  Debts  existing  at  the  date  of  the 
winding-up  order  and  not  then  barred  are  proveable, 
although  no  claim  in  respect  of  them  be  made  until 
after  the  expiration  of  the  time  when  but  for  the 
winding-up  order  the  debts  would  have  been  barred. 
Bankruptcy  renders  a  debt,  when  proved,  a  solemn 
continual  legal  demand,  against  which  time  will  not 
run  (5).  Proceedings  in  bankruptcy  and  in  winding- 
up  can  of  course  have  no  effect  as  regards  debts  due  to 
the  bankrupt  or  company.  A  motion  in  the  bankruptcy 
or  in  the  winding-up  proceedings  for  the  payment  of  a 
debt  due  to  the  bankrupt  or  company  is  a  process 
analogous  to  an  action,  and,  if  made  after  the  lapse  of  the 
statutory  period,  is  barred  just  like  an  action  (6). 

Before  the  Judicature  Act,  1873,  the  right  to  file  a  bill  Biiu  of^re- 
of  revivor  or  supplement  after  a  decree  was  not  barred  Buppie- 
by  any  statute  or  any  rule  of  the  Court,  but  depended  ™®'**' 
entirely  upon  the  discretion  of  the  Court  according  to 
the  circumstances  of  the  case  (7),  with  this  exception, 

(V)  Ex  parte  Ross*  In  re  Coles,  2  G;  &  J.  46,  330 ;  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  37,  sub-s.  3;  Williams'  Bank- 
ruptcy Practice,  5tli  ed.  p.  111. 

(2)  Joint  Stock  Discount  Co.'s  Claim,  L.  R.  7  Ch.  646 ;  In  re 
Gloucester,  ^,,  Ry.  Co.,  2  Giff.  47 ;  29  L.  J.  Ch.  383 ;  Wryghte's  Case, 
5  De  G.  &  Sm.  244;  In  re  Warwick  and  Worcester  Ry.  Co,,  27  L. 
J.  Ch.  735 ;  and  see  Ex  parte  Higgins,  2  Jur.  N.  S.  178 ;  Lindley  on 
Companies,  5th  ed.  x>*  723. 

(3)  2  Giff.  42. 

'4)  Lindley  on  Companies,  5th  ed.  p.  723 ;  see  ante,  p.  19. 
|5)  Ex  parte  Eealey,  1  Deac.  &  Chitt.  361,  at  p.  369. 
^6)  In  re  Mansdl,    Ex  parte  Norton,  66  L.  T.  245. 
[7)  Mitford's  PI.,  272 ;  ffolUngsheacTs  Case,  1  P.  Wms.  742 ;  ffercy 

V.  Dinwoody,  4  Br.  C.  C.  267 ;  Hovenden  v.  Lord  Anntsley,  2  Sch.  & 
Lef.  632-639 :  Earl  of  Egremont  v.  Hamilton,  1  Ball  &  Beatty,  531 ; 
Higgins  v.  Shaw,  2  D.  &  War.  356 ;  Ahop  v.  Bell,  24  Beav.  451 ; 
Batch  V.  Holland,  29  L.  T.  N.  S.  419. 
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Pabt  ym.  that  if  the  decree  was  not  a  decree  to  account^  but  a  final 
^*°*  decree  for  the  payment  of  a  snm  of  money,  it  wa6  in  the 
nature  of  a  judgment  at  law,  and  a  bill  of  reyivor  or 
supplement  to  get  the  benefit  of  such  a  decree  was 
.  therefore  limited  by  the  40th  section  of  3  &  4  Wm,  IV. 
c.  27  (1);  nor  was  any  statute  a  bar  to  the  right  of  a 
party  to  prosecute  a  decree,  but,  if  a  party  committed 
gross  laches  in  doing  so,  the  Court  would  direct  him  to 
prosecute  it  with  effect  within  a  short  period,  and  in 
default  dispose  of  the  matter  summarily  under  the  37th 
section  of  15  &  16  Vict.  c.  80  (now  repealed :  see  38  &  39 
Vict.  c.  66). 

The  procedure  as  to  reyiving  a  suit  has  been  altogether 
changed  since  the  Judicature  Act,  1873,  and  is  now 
goyerned  by  E.  S.  C.  1883,  O.  xyn.  r.  1  (2),  which 
proyides  that  a  cause  or  matter  shall  not  become  abated 
by  reason  of  the  marriage,  death  or  bankruptcy  of  any  of 
the  parties,  if  the  cause  of  action  suryiye  or  continue,  and 
shall  not  become  defectiye  by  the  assignment,  creation, 
or  deyolution  of  any  estate  or  title  pendente  lite,  and, 
whether  the  cause  of  action  surviyes  or  not,  there  shall 
be  no  abatement  by  reason  of  the  death  of  either  party 
between  the  verdict,  or  finding  of  the  issues  of  fact,  and 
the  judgment,  but  judgment  may  in  such  cases  be 
entered,  notwithstanding  the  death;  rules  2-10  of  the 
same  order  (3)  provide  for  the  carrying  on  of  an  action 
by  or  against  the  proper  persons. 

These  rules  have  not  interfered  with  the  equitable 
construction  of  sect.  4  of  the  statute  of  James  (4),  or  of 
sect.  6  of  3  &  4  Wm.  IV.  c.  42  (5),  but  have  only  supplied 
an  additional  remedy.  Thus,  where  a  plaintiff  issued  a 
writ  within  the  six  years,  but  the  defendant  died  before 

(1)  Dunne  v.  Doyle,  10  Ir.  Ch.  R  502 ;  and  see  Onge  v.  Tmelock, 
2  Molloy,  38. 

[2)  See  R.  S.  C.  Ir.  1891,  0.  xvn.  r.  1. 
^3)  R.  S.  C.  Ir.  1891,  0.  xvn.  rr.  2-11. 
[4S  See  ante,  p.  52. 
^5;  See  ante,  p.  148. 
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the  writ  was  served,  but  while  the  writ  wa«  still  a  valid  Paet  vm. 
writ,  and  the  plaintiflf  commenced  a  fresh  action  against  ^^"' 
the  executors  of  the  defendant  within  a  year  of  the  proof 
of  the  will,  but  more  than  six  years  after  the  accrual  of 
the  cause  of  action,  it  was  held  that  the  fresh  action  was 
rightly  brought,  and  that  the  plaintiff  was  not  obliged 
to  resort  to  the  steps  made  possible  by  O.  xvn.  (1). 

It  seems  that  the  granting  of  an  order  for  the 
substitution  of  parties  mder  E.  S.  C.  1883,  O.  xvn. 
r.  4  (2)  is  within  the  discretion  of  the  Court.  In  Arnimn 
V.  Smith  (3),  where  some  of  the  plaintiffs  had  died  before 
trial  and  the  proceedings  had  gone  on  and  judgment 
been  given,  the  Court  of  Appeal  refused  to  make  an 
order  after  final  judgment  allowing  the  executors  of 
the  deceased  plaintiffs  to  carry  on  the  action,  but  both 
Cotton  and  Lindley  L.JJ.,  seem  to  have  thought  that 
in  such  a  case,  if  there  were  any  fear  of  the  statute  being 
set  ,up  in  a  fresh  action,  the  Court  would  make  the 
order.  It  seems  that  such  an  application  should  be  made 
within  a  reasonable  time,  and  in  the  case  of  the  death  of 
a  party  intestate  the  fact  that  there  was  no  personal 
representative  appointed  for  a  considerable  time  would 
not  prejudice  such  an  application  (4).  In  the  absence  of 
special  circumstances  an  order  of  revivor  after  judgment 
under  0.  xvii.  r.  4,  for  the  purpose  of  enabling  parties 
to  appeal,  will  not  be  made  after  the  expiration  of  the 
time  limited  for  appealing  (5).  The  fact  of  there  being 
no  personal  representative  in  existence  would  perhaps 
be  a  special  circumstance  in  such  a  case  (6).  An  order 
under  0.  xvn.  r.  4  will  not  be  made  for  the  purpose  of 
reviving  the  remedy  on  a  judgment  which  has  been 

1)  Swindea  v.  Btdkeley,  18  Q.  B.  D.  250. 
[2)  R.  S.  C.  Irr  1891,  0.  xvn.  r.  4. 
3)  40  Oh.  D.  567. 

l^)  See  Ferry  v.  JenkinSy  1  Myl.  &  Cr.  118 ;  and  see  ante^  Part  II. 
Ch.  II.  p.  148. 

(5)  Curtis  V.  Sheffield,  21  Oh.  D.  1 ;  Fusaell  v.  Dowding,  27  Oh.  D. 
237. 

(6)  See  Ferry  v.  J&nMm,  1  MyL  &  Or.  118. 
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Pakt  VIII.  barred  by  sect.  8  of  37  &  38  Vict.  c.  57  (1).  Where  the 
cELH.  Oq^p^  holds  money  that  has  been  paid  in  to  the  credit 
of  a  suit,  lapse  of  time,  however  long,  is  no  ground  for 
refusing  an  order  for  revivor.  Thus  recently  Chitty,  J., 
granted  an  order  of  revivor  after  the  lapse  of  150  years, 
the  appUcant  seeking  the  order  in  order  to  get  at  funds 
which  were  in  Court,  but  the  order  was  limited  to  that 
extent  (2). 

Bills  of  Bills  of  review,  it  seems,  were,  before  the  Judicature 

Act,  1873,  absolutely  barred  in  twenty  years  from  the 
date  of  the  decree.  This  rule  was  adopted  by  analogy 
to  the  limitation  of  twenty  years  prescribed  for  writs  of 
error  by  10  &  11  Wm.  III.  c.  14  (3).  It  would  appear 
that  even  since  the  Judicature  Acts,  the  Chancery 
Division  of  the  High  Court  can  grant  leave  to  bring  an 
action  in  the  nature  of  a  bill  of  review  (4),  but  leave 
would  probably  be  refused,  if  application  were  made  more 
than  twelve  years  from  the  date  of  the  judgment ;  such 
an  application  would  probably  now  be  held  to  be  governed 
by  sect.  8  of  37  &  38  Vict.  c.  57. 

(1)  Jay  V.  Johnstone  (1893),  1  Q.  B.  25, 189 ;  Evam  v.  O'DonneO^ 
18  L.  R.  Ir.  170. 

(2)  MickltthwaiU  y.  Vavcaowr,  9  Times  L.  R.  376 ;  37  Sol.  Jo.  386. 
^3}  Smith  V.  Clay,  3  Br.  C.  0.  639,  note. 
(4)  Fdlcke  v.  The  Scottish  Imperial  Insurance  Co,,  57  L.  T.  39;  36 

W.  B.  794.    But  see  In  re  St.  Nazaire  Co.,  12  Ch.  D.  88. 
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CHAPTER  I. 

HISOELLAKEOnS  LIMITATIOKS  UNDER  YABIOUS  AOTS. 

In  conclusion  it  may  be  well  to  mention  certain  special    Part  ix 
provisions  which  do  not  come  within  the  scope  of  any  of      ^^* 
the  former  chapters. 

Local  and  personal  Acts  frequently  contain  special 
provisions  limiting  the  right  of  action  against  persons 
having  powers  under  such  Acts  for  anything  done  under 
the  provisions  of  the  Acts,  and  there  are  many  public 
Acts  that  contain  similar  provisions.  It  is  of  course  out 
of  the  question  to  enumerate  the  local  and  personal  Acts 
that  contain  such  provisions.  As  to  the  public  Acts, 
without  attempting  to  enumerate  them  all,  the  following 
are  given  as  instances  of  such  provisions.  ^ 

By  35  Geo.  III.  c.  125,  it  is  provided  that,  when  an  aaims 
heir  apparent  to  the  throne  has  a  separate  establishment,  heSr^appa- 
any   person  having  or  claiming  any  debt  or  demand  I'entto 
against  him  must  deliver  the  particulars  of  it  to  the 
proper  officer  within  ten  days  after  the  expiration  of  the 
quarter  in  which  the  debt  or  demand  was  incurred,  or 
that  in  default  every  such  debt  or  demand  shall  be  barred 
both  at  law  and  in  equity,  and  every  security  given  in 
consideration  thereof  shall  be  void  (1),  and  that,  when 
such    particulars    have    been    properly  delivered,    the 
creditor  may  sue  and  prosecute  in  the  manner  therein 

(1)  Sect.  7. 

2  p 
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Pabt  IX.    proyided  for  such  debt  or  demand  within  three  calendar 
^"'''      months  after  delivery  of  such  particulars,  but  not  after- 
wards (1). 
Turnpike         By  the  General  Turnpike  Act  (2),  any  action  or  suit 
^  against  any  person  for  anything  done  in  pursuance  of  or 

under  the  authority  of  the  Act  must  be  commenced  or 
prosecuted  within  three  months  of  the  fact  committed, 
and  not  afterwards. 
Highway         By  the  Highway  Act,  1835  (3),  no  action  or  suit  can 
^^^ '  be  commenced  against  any  person  for  anything  done  in 

pursuance  of  or  under  the  authority  of  the  Act  after  three 
calendar  months  next  after  the  fact  committed  for  which 
such  action  or  suit  shall  be  so  brought.  In  the  case  of 
Taylor  v.  Meltham  Local  Board  (4),  it  was  held  by  Grove 
and  Denman,  J  J.,  that  in  the  case  of  a  local  board  who  had 
been  constituted  surveyors  of  highways  by  sect  117  of 
the  Public  Health  Act,  1848  (5),  the  period  of  limitation 
was  six  months  under  sect.  139  of  the  Public  Health  Act, 
1848,  and  not  three  months  under  the  Highway  Act,  1835. 
This  case  was  distinguished  by  Cave,  J.,  in  Burton  v. 
Mayor  and  Corporation  of  Salford  (6)  ;  in  that  case  the 
mayor  and  corporation  of  Salford  had  been  constituted 
surveyors  of  highways  by  a  local  Act  passed  in  1862,  which 
provided  that  they  should  have  all  such  powers  and  be 
subject  to  all  such  liabilities  as  any  surveyors  of  high- 
ways were  invested  with  and  subject  to  by  virtue  of  the 
law  for  the  time  being  in  force;  at  the  time  of  the 
passing  of  the  local  Act  the  only  limitation  in  force 
which  was  applicable  to  surveyors  of  highways  was  that 
provided  by  sect.  109  of  the  Highway  Act,  1835,  viz. 
three  months,  unless  the  case  fell  within  the  provisions  of 
5  &  6  Vict.  c.  97,  s.  5,  which  fixes  the  period  of  limitation 

1)  Sect.  9. 

2)  3  Geo.  IV.  c.  126,  e.  147. 
;3)  5  &  6  Wm.  IV.  c.  50,  ».  109. 
;4)  47  L.  J.  0.  L.  12. 

5)  11  &  12  Vict.  c.  63. 

6)  11  Q.  B.  D.  286. 
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at  two  years  for  anything  done  under  local  and  personal  Part  ix. 
Acts  (1).  After  the  passing  of  the  local  Act  in  question 
the  Public  Health  Act,  1875  (2),  was  passed,  sect.  144 
of  which  enacts  that  corporations  should  within  their 
district  execute  the  office  of  and  be  subject  to  all 
the  powers,  authorities,  and  liabilities  of  surveyors  of 
highways  under  the  law  for  the  time  being  in  force ;  by 
sect.  264  the  period  of  limitations  governing  actions  for 
things  done  under  the  provisions  of  the  Act  is  six 
months ;  sect.  340  enacts  that,  where  within  the  district  of 
a  local  authority  any  local  Act  is  in  force  providing  for  pur- 
poses the  same  as  or  similar  to  the  purposes  of  the  Public 
Health  Act,  1875,  proceedings  might  be  instituted  at  the 
discretion  of  the  authority  or  person  instituting  the  same 
under  the  local  Act  or  the  Public  Health  Act,  1875,  or 
both;  by  sect.  341  all  powers  given  by  the  Public  Health 
Act,  1875,  are  to  be  deemed  to  be  in  addition  to  and 
not  in  derogation  of  any  other  powers  conferred  by  Act 
of  Parliament,  and  such  other  powers  may  be  executed 
in  the  same  manner  as  if  the  Public  Health  Act,  1875, 
had  not  been  passed.  Cave,  J.,  held  that  5  &  6  Vict, 
c.  97,  s.  5  did  not  apply,  and  that  the  corporation,  in 
acting  as  surveyors  of  highways,  were  acting  under  the 
Highway  Act,  1835,  and  that  sect.  341  of  the  Public  Health 
Act,  1875,  enabled  them  to  act  under  the  Highway  Act, 
1835,  instead  of  under  the  Public  Health  Act,  1875,  and 
that,  in  the  absence  of  proof  that  they  were  acting  under 
the  later  Act,  the  period  of  limitation  was  three  months 
under  the  Highway  Act,  1835,  and  not  six  months  under 
the  Public  Health  Act,  1875. 

In  Kay  v.  Atherton  Local  Board  (3),  an  action  was 
brought  against  an  urban  sanitary  authority  to  recover 
damages  for  injuries  caused  by  the  defendants,  who,  while 
repaving  a  road,  left  a  heap  of  stones  insufficiently 

(1)  See  post,ja.  588. 
38  &  39  Vict.  c.  56. 
42  J.  P.  792. 
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lighted ;  Eelly,  C.B.  and  Cleasby,  B.,  held  that,  although 
the  defendants  were  constituted  surveyors  of  highways  by 
the  Public  Health  Act,  1 875,  yet,  as  they  derived  their 
powers  as  surveyors  from  the  Public  Health  Act,  they  were 
acting  under  the  Public  Health  Act,  1875,  and  that  the 
period  of  limitation  was  six  months  and  not  three.  The 
three  last-mentioned  cases  came  under  review  in  the 
Court  of  Appeal  in  Oraham  v.  Mayor,  cfec,  of  NeuxsasHe- 
upon-Tyne  (1)  and  the  Court  of  Appeal  held,  following 
Burton  v.  Mayor ^  dc,  of  Salfordy  and  overruling  Taylor  v. 
Mdiham  Local  Boards  and  Kay  v.  Aiherton  Local  Boards 
that,  in  respect  of  acts  done  by  a  local  authority  as 
surveyors  of  highways,  they  are  governed  by  and  entitled 
to  the  limitation  of  the  Highway  Act,  1835. 

The  Act  53  Geo.  III.  c.  127,  giving  amongst  other 
things  power  to  distrain  for  church  rates,  provided  that 
every  action  or  suit  for  anything  done  in  pursuance 
of  that  Act  should  be  commenced  within  three  calendar 
months  next  after  the  fact  committed,  and  not  after  (2). 
Where  an  irregular  distress  was  made  under  this  Act,  it 
was  held  in  an  action  of  trespass  that  the  three  months 
ran  from  the  sale  and  not  from  the  seizure  (3).  This 
section  is  repealed  by  36  &  37  Vict.  c.  91,  except  as  to 
any  rate  the  payment  of  which  may  still  be  enforced 
by  process  of  law. 

By  the  County  Bate  Act  (4),  it  is  provided  that  no 
action  or  suit  shall  be  brought,  commenced,  or  prosecuted 
against  any  person  or  persons  for  anything  done  or  to  be 
done  by  virtue  of  or  in  pursuance  of  the  Act,  after  three 
calendar  months  next  after  the  fact  committed. 

By    the    Customs   Consolidation    Act,  1876  (5),  as 

ri893),  1  Q.  B.  643. 

Sect.  12. 

Collins  V.  Bose^  6  M.  &  W.  194,  distlDguisbiDg  Oodm  v. 
Ferri8,2  H. Bl.  14,  Orook  v.  McTavish,  1  Bingh.  167;  and SaundenY. 
Saunders^  2  East,  254. 


r4i  15  &  16  Vict  c.  81,  8.  44. 


39  &  40  Yict.  0.  36,  s.  272. 
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amended  by  the  Customs,  Inland  Bevenne  and  Savings    Part  ix. 
Banks  Act,  1877  (1),  every  action  against  any  oflScer  and      ^^ 
person  therein    mentioned    for  anything  done  in  the 
execution  of  or  by  reason  of  his  oflSce,  shall  be  com- 
menced within  two  months  next  after  the  cause  of  action 
shall  have  arisen. 

By  the  Taxes  Management  Act,  1880  (2),  an  action  Taxes 
against  a  commissioner,  sheriflF,  sheriff  deputy  or  sub-  ^*^tAct.' 
stitute,  clerk,  surveyor,  assessor,  or  collector,  who  shall  act 
or  be  employed  in  the  execution  of  that  Act,  the  Tax 
Acts  or  Land  Tax  Acts,  for  anything  done  in  pursuance 
of  any  of  such  Acts,  must  be  commenced  within  six 
months  next  after  the  fact  committed. 

By  the  Inland  Revenue  Regulation  Act,  1890  (3),  an  inland 
action  against  any  commissioner,  collector,  or  ofiScer  or  R^I^^atlon 
person  employed  in  relation  to  inland  revenue,  or  against  Act,  1890. 
any  person  acting  in  the  aid  and  assistance  of  any  such 
commissioner,  &c.,  must  be  commenced  within  three 
months  next  after  the  cause  of  action  arose. 

By  7  Vict.  c.  19,  s.  8,  all  actions  against  any  bailiff  of  Bailiffs  of 
such  inferior  courts  as  are  therein  referred  to  for  anything  ^^^^ 
done  in  pursuance  of  his  duty  as  bailiff,   or  for  any 
grievance,  nonfeazance  or  misfeazance  as  therein  men- 
tioned, must  be  commenced  within  three  months  after 
the  fact  committed. 

By  the  County  Courts  Act,  1888  (4),  all  actions  and  County 
prosecutions  to  be  commenced   against  any  person  for  ^^^9^3 
anything  done  in  pursuance  of  the  Act  shall  be  com- 
menced within  three  months  after  the  fact  committed. 

By  the  Poor  Laws  Amendment  Act,  1834  (5),  no  action  poor  Laws 
against  any   commissioner,  assistant   commissioner,   or  '^™^^''^"^.^ 
any  other  person  for  anything  done  in  pursuance  of  or 
under  the  authority  of  the  Act  shall  be  commenced  after 

1)  40  Vict.  c.  13,  8.  4. 

2)  43  &  44  Vict.  c.  19,  s.  20. 

3)  53  &  64  Vict.  c.  21,  s.  28. 

4)  61  &  62  Vict.  c.  43,  s.  63. 
6)  4  &  6  Wm.  IV.  c.  76,  b.  104. 


582 


STATUTES  OF  LIMITATIONS. 


Part  IX. 

CH.  I. 

Qame   Act, 
1831. 


Graelty  to 
Animals 
Act,  1849. 


Larceny 
Act,  &c. 


Contagious 
Diseases 
(Animals) 
Act,  1878. 


Anatomy 
Act,  1832. 


three  months  next  after  the  act  committed  for  which  the 
action  is  brought. 

By  the  Game  Act,  1831  (1),  all  actions  and  prosecutions 
to  be  commenced  against  any  person  for  anything  done 
in  pursuance  of  the  Act  shall  be  commenced  within  six 
calendar  months  after  the  fact  committed. 

By  the  Cruelty  to  Animals  Act,  1849  (2),  no  action 
shall  be  commenced  against  any  justice  or  other  person 
for  anything  done  in  pursuance  or  under  the  authority 
of  that  Act,  unless  commenced  within  six  months  after 
the  fact  committed. 

By  the  Larceny  Act,  1861  (3),  the  Malicious  Injuries 
to  Property  Act,  1861  (4),  and  the  Coinage  OflFences  Act 
1861  (5),  all  actions  and  prosecutions  against  any  person, 
for  anything  done  in  pursuance  of  any  of  those  Acts, 
must  be  commenced  within  six  months  after  the  fact 
committed. 

By  the  Contagious  Diseases  (Animals)  Act,  1878  (6),  an 
action,  prosecution  or  proceeding  against  a  local  authority, 
or  an  inspector  or  ofiBcer  of  the  Privy  Council  or  of  a 
local  authority,  for  any  act  done  in  pursuance  or  execution 
or  intended  execution  of  the  Act,  or  of  an  Order  in  Council 
or  regulation  of  a  local  authority,  or  in  respect  of  any 
alleged  neglect  or  default  in  the  execution  of  the  Act, 
or  of  such  an  order  or  regulation,  must  be  commenced 
within  four  months  after  the  act,  neglect  or  default 
complained  of;  or  in  case  of  a  continuance  of  injury  or 
damage,  within  four  months  after  the  ceasing  thereof. 

By  the  Anatomy  Act,  1832  (7),  any  action  or  suit 
against  any  person  for  anything  done  in  pursuance  of 
the  Act  must  be  commenced  within  six  calendar  months 
next  after  the  cause  of  action  accrued. 

(1)  1  &  2  Wm.  IV.  c.  32,  s.  47. 

(2)  12  &  13  Vict.  c.  92,  e.  27. 
;3)  24  &  25  Vict.  c.  96,  8.113. 
4)  24  &  26  Vict.  c.  97,  s.  71. 
,6)  24  &  25  Vict.  c.  99,  a.  33. 

(6)  41  &  42  Vict,  c  74,  s.  66. 

(7)  2  &  3  Wm.  IV.  c.  76,  b.  17. 
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By  the  Prison  Act,  1865  (1),  all  actions,  suits  and    Partix. 
prosecutions  commenced  against  any  person  for  any-       ^^* 
thing  done  in  pursuance  of  the  Act  must  be  commenced  Prison  Act, 
within  six  calendar  months  after  the  committal  thereof. 

By  the  Copyright  Act,  1842  (2),  all  actions,  suits,  bills.  Copyright 
indictments  or  informations  for  any  offence  committed 
against  the  Act,  must  be  brought,  sued  and  commenced 
within  twelve  calendar  months  next  after   the  offence 
committed. 

By  the  Army  Act,  1881  (3)  (which  is  annually  ArmyAci» 
renewed),  any  action,  prosecution  or  proceeding  against  ^ 
any  person  for  any  act  done  in  pursuance  or  execution 
or  intended  execution  of  the  Act  or  in  respect  of  any 
alleged  neglect  or  default  in  the  execution  of  the  Act, 
must  be  commenced  within  twelve  calendar  months  next 
after  the  act,  neglect  or  default  complained  of ;  or  in  case 
of  a  continuance  of  injury  or  damage,  within  twelve 
months  next  after  the  ceasing  thereof. 

By  the  Foreign  Jurisdiction  Act,  1878  (4),  an  action,  Foreign 
suit,  prosecution  or  other  proceeding  against  any  person  ^^^^  ^J.^ 
for  any  act  done  in  pursuance  or  execution  or  intended  i*^78. 
execution  of  the  Foreign  Jurisdiction  Acts,  1843  to  1878, 
or  any  of  them,  or  of  any  Order  in  Council  made  under 
them,  or  of  any  such  power  or  jurisdiction  of  Her  Majesty 
as  is  mentioned  in  them  or  any  of  them,  or  in  respect  of 
any  alleged  neglect  or  default  in  the  execution  of  the 
said  Acts  or  any  of  them,  must,  if  brought  in  any  court 
within  Her  Majesty's  dominions,  be  commenced  within 
six  months  after  the  act,  neglect  or  default  complained 
of ;  or  in  case  of  a  continuance  of  injury  or  damage,  within 
six  months  after  the  ceasing  thereof;  or  when  the  cause 
of  action  arises  out  of  Her  Majesty's  dominions,  within 
six  months  after  the  parties  to  such  action,  suit,  prose- 


1)  28  &  29  Vict.  0. 126,  8.  50. 

2)  5  &  6  Vict.  c.  46,  s.  26. 

3)  44  &  45  Vict.  c.  68,  s.  170. 

4)  41  Aj  42  Vict.  c.  67,  b*  8. 
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cution  or  proceeding  have  been  within  the  jurisdiction 
of  the  court  in  which  the  same  is  instituted. 

Bj  the  Habitual  Drunkards  Act,  1879  (1),  an  action 
against  any  person  for  anything  done  in  pursuance  or 
execution  or  intended  execution  of  the  Act  must  be 
commenced  within  two  years  after  the  thing  done. 

By  the  Submarine  Telegraph  Act,  1885  (2),  eyery 
action,  prosecution  or  proceeding  against  any  officer  for 
anything  done  in  pursuance  or  execution  or  intended 
execution  of  the  Act  must  be  commenced  within  twelve 
months  after  the  act,  neglect  or  default  complained  of. 

By  the  Lunacy  Act,  1890  (3),  an  action  brought  by 
any  person  who  has  been  detained  as  a  lunatic  for  any- 
thing done  under  the  Act  must  be  commenced  within 
twelve  months  after  the  release  of  the  party  bringing 
the  action. 

By  the  Post  Office  (Offences)  Act,  1837  (4),  all  legal 
proceedings,  whether  by  action  or  prosecution  against 
any  person  for  anything  done  in  pursuance  of  or  under 
the  Post  Office  Acts,  must  be  commenced  and  prosecuted 
within  three  calendar  months  next  after  the  commission 
of  the  act. 

By  the  Municipal  Corporations  Act,  1882  (5),  an  action, 
prosecution  or  proceeding  against  any  person  for  any 
act  done  in  pursuance  or  execution  or  intended  execution 
of  the  Act,  or  in  respect  of  any  alleged  neglect  or 
default  in  the  execution  of  the  Act,  must  be  commenced 
within  six  months  after  the  act  is  done  or  omitted ;  or 
in  case  of  a  continuance  of  injury  or  damage,  within  six 
months  after  the  ceasing  thereof. 

By  11  &  12  Vict.  c.  44  (6),  re-enacting  a  similar 
provision  thereby  repealed  in  24  Geo.  II.  c.  44,  no  action 

(1)  42  &  43  Vict.  c.  19,  8.  31. 

2)  48  &  49  Vict.  c.  49,  b.  6,  subs.  (3). 

3)  53  Vict.  c.  5,  B.  331. 

4)  7  Wm.  IV.  &  1  Vict  c  36,  s.  46. 
f^)  45  &  46  Vict.  0.  50,  8.  226. 
6)  Sect.  8. 
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can  be  brought  against  any  justice  of  the  peace  for  any-    Part  ix. 
thing  done  by  him  in  the  execution  of  his  ofiSce,  unless        "' 
the  same  be   commenced  within   six   calendar  months 
next    after  the    act  complained    of   shall   hare    been 
committed;  and    a    similar    provision    is    enacted    for 
Ireland  (1). 

Actions  against  metropolitan  police   magistrates   or  Motropoli- 
other  persons  acting  under  2  &  3  Vict.  c.  71  must  be  ^^d  magii. 
commenced   within  .three    months  next  after  the  act  *'»*«»• 
committed ;  or  in  case  there  is  a  contimiation  of  damage, 
within  three  months  after  the  doing  or  committing  such 
damage  shall  have  ceased  (2). 

By  the   Metropolis  Management    Amendment    Act,  MetropoU- 
1862,  every  action  or  proceeding  against  the  Metro-  agement 
politan    Board    of   Works    (now  the    London  County  ^"^^j^'^jt 
Council  (3)),  or  any  person  acting  under  their  direction  1862. 
for  anything  done  under  the  Metropolis  Management 
Acts,  must  be  commenced  within  six  months  after  the 
accrual  of  the  cause  of  action  or  ground  of  claim  or 
demand  (4). 

By  the  Metropolitan  Building  Act,  1855  (5),  an  action  Metropoii- 
against  a  district  surveyor  or  other  person  for  "  anything  j^g  ^^t,  " 
done  or  intended  to  be  done "  under  the  provisions  of  i^*^- 
the  Act  must   be  commenced  within  six  months  next 
after  the  accrual  of  the  cause  of  action.    This  section 
only  refers  to  persons  who  are  ejusdem  generis  with  a 
district  surveyor,  and  does  not  include  a  person  employed 
by  a  building  owner  to  do  work  on  his  building  (6). 

By  24  Geo.  II.  c.  44  (7),  no  action  can  be  brought  Constables, 
against  any  constable,  head-borough,  or  other  officer  or 
person  acting  by  his  order  and  in  his  aid  for  anything 

1)  12  Vict.  c.  16,  8.  8. 

2)  Sect.  53 ;  see  BameU  v.  Cox,  9  Q.  B.  617. 

3)  See  61  &  52  Vict.  c.  41,  s.  40,  Fub-B.  8. 
^4)  25  &  26  Vict,  c  102,  s.  106.    See  Doust  v.  Slater,  38  L.  J.  Q.  6. 

159,  post,  p.  597 
(5)  18  &  19  Vict.  c.  122,  b.  108. 
;6)  Williama  v.  Golding,  L.  R.  1  C.  P.  69. 
Sect.  8. 
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CM.  L 


commenced  within  six  calendar  months  after  the   aei 
committed  (1). 
GuardUiu.       Bj  22  &  23  Yict.  c.  49,  s.  1,  any  debt,  cbiim  or  demand 
which  may  be  lawfully  incorred  by  or  become  due  from 
the  guardians  of  any  union  or  parish  or   the  board  of 
management  of  any  school  or  asylum  district  shall  be 
paid  within  the  half  year  in  which  the  same  shall  haTe 
been  incurred  or  become  due,  or  within  three  months 
next  after  the  expiration  of  such  half  year,  unless  the 
Poor  Law  Board  (now  the  Local  Groyemment  Board) 
extends  the  time.    No  action  for  such  debt  will  lie  after 
the  expiration  of  three  months  from  the  end  of  such  half 
year,  unless  the  time  of  payment  has  been  so  extended  (2), 
nor  in  such  circumstances  will  a  mandamus  to  pay  such 
debt  be  granted  (3).    The  statute,  it  will  be  noticed, 
limits  the  time  for  payment,  not  for  bringing  the  action. 
It  is  therefore  provided  (4)^that,  if  any  person  claiming 
any  debt  or  demand  shall  commence  proceedings  within 
the  period  limited  for  payment,  and  prosecute  such  pro- 
ceedings to  judgment  with  due  diligence,  the  judgment 
shall  be  satisfied,  although  recovered  after  the  expiration 
of  that  period,  and  all  proceedings  by  mandamus  or 
otherwise  for  enforcing  the  judgment  without  delay  are 
to  be  deemed  proceedings  within  the  operation  of  that 
section  (5). 

By  sect.  9  of  the  Public  Health  Act,  .1875  (6),  the 
guardians  of  a  rural  union  are  to  form  the  rural  sanitary 
authority  of  the  district,  and  all  statutes,  orders  and 
legal  provisions  applicable  to  any  board  of  guardians 
shall  apply  to  them  in  their  capacity  of  rural  authority 


(1)  See  ParUm  y.  WiUiams,  3  B.  &  Aid.  338 ;  Qo9den  y.  Elphiek^ 
4  Exch.  445 ;  Smith  v.  Wiltshire,  5  Moore,  322 ;  2  B.  &  B.  619 ;  Free- 
gard  v.  Barnes,  21  L.  J.  Exch.  320 ;  7  Exch.  827. 

(2)  Baker  y.  BilUricay  Union,  2  H.  &  G.  642 ;  33  L.  J.  M.  C.  40. 
;3)  Iieg.  V.  Stepney  Union,  L.  R.  9  Q.  B.  383 ;  43  L.  J.  M.  C.  145. 
;4)  Sect.  4. 

'5}  See  Bhodes  y.  Ovardians  qfFaUley  Bridge  Union,  51  L.  T.  235. 
^6)  38  &  39  Vict.  c.  55. 
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under  this  Act  for  the  purposes  of  this  Act.  In  Dearie  v.  Part  ix. 
Chuardians  of  Peterafield  Union  (1)  it  was  decided  that  ^"''' 
sect.  9  of  the  Act  of  1875  did  not  extend  the  limitation  of 
time  fixed  by  sect.  1  of  22  &  23  Vict.  c.  49,  to  debts  con- 
tracted by  guardians  in  their  capacity  of  rural  sanitary 
authority,  but  that  the  limitation  only  applied  to  debts 
contracted  by  the  guardians  as  guardians. 

Every  action  against  any  local  authority  or  any  Public 
member  thereof,  or  any  oflScer  of  a  local  authority  or  acl  1875. 
person  acting  in  his  aid  for  anything  done  or  intended 
to  be  done  or  omitted  to  be  done  under  the  provisions  of 
the  Public  Health  Act,  1875  (2),  must  be  commenced 
within  six  months  next  after  the  accrual  of  the  cause  of 
action,  and  not  afterwards.  The  limitation  of  six  months 
under  the  Public  Health  Act,  1875,  is  in  addition  to  and 
not  in  substitution  for  any  other  limitation  which  may  be 
provided  by  statute  (3).  If  a  local  authority  has  by  a 
local  Act  powers  independent  of,  though  also  conferred 
by,  the  Public  Health  Act,  1875,  and  the  local  Act  gives 
a  shorter  period  of  limitation  than  the  Public  Health 
Act,  1875,  then,  in  the  absence  of  proof  that  the  local 
authority  has  committed  the  act  complained  of  under  the 
Public  Health  Act,  it  will  not  be  assumed  that  it  has 
done  so,  and  the  local  authority  will  be  entitled  to  avail 
itself  of  the  shorter  period  of  limitation  (4). 

By  sect.  10  of  the  Public  Health  Act,  1875  (2),  where 
any  local  Act  other  than  an  Act  for  the  conservancy  of  any 
river  is  in  force  within  the  district  of  an  urban  authority 
conferring  on  any  commissioners,  trustees  or  other 
persons  powers  for  purposes  the  same  as  or  similar  to 
those  of  that  Act,  all  the  powers,  rights,  duties,  capa- 
bilities, liabilities  and  obligations  of  such  commissioners, 

1)  21  Q.  B.  D.  447. 

2)  38  &  39  Vict.  c.  55,  s.  264.  See  Crumhie  v.  Walleend  Local 
Board,  (1891),  1  Q.  B.  503,  and  jpo«^,  pp.  589,  594,  599. 

(3)  See  sects.  340  and  341,  and  Qranam  y.  Mayor,  dsc,  of  NewcasUe- 
upon-Iyne  (1893),  1  Q.  B.  643. 

(4)  Burton  v.  Mayor  and  Corporation  of  Salford,  11  Q.  6.  D.  286. 
See  anie^  p.  578. 
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Part  DC.  tmstees  or  other  persons  in  relation  to  such  purposes 
cH^.  fj^xoXl  be  transferred  -to  and  attach  to  the  said  urban 
atthority.  •  The  efiTect  of  this  section  is  to  reconstitute 
such  commissioners  or  other  persons  new  bodies  under 
the  Act  and  to  give  them  the  power  of  the  Act  as  well  as 
those  conferred  by  the  local  Act;  such  commissioners 
1  •  are  accordingly  entitled  to  the  protection  of  sect.  264  of 

the  Act  of  1875  (1). 
Local  and         The  time  limited  by  the  various  local  and  personal 
Ac"r*       A.cts  are,  of  course,  almost  as  yarious  as  the  Acts  them- 
selves, but  the  Act  5  &  6  Vict.    c.  97  contains  the 
following  provisions  (2) : — 

"And  whereas  divers  Acts,  commonly  called  public 
local  and  personal,  or  local  and  personal  Acts,  and 
divers  other  Acts  of  a  local  and  personal  nature  contain 
clauses  limiting  the  time  within  which  actions  may  be 
brought  for  anything  done  in  pursuance  of  the  said  Acts 
respectively ;  and  whereas  the  periods  of  such  limitations 
vary  very  much,  and  it  is  expedient  that  there  should  be 
one  period  of  limitation  only ;  be  it  therefore  enacted 
that  from  and  after  the  passing  of  this  Act  the  period 
within  which  any  action  may  be  brought  for  anything 
done  under  the  authority  or  in  pursuance  of  any  such  Act  or 
Acts  shall  be  two  years,  or  in  case  of  continuing  damage, 
then  within  one  year  after  such  damage  shall  have 
ceased;  and  that  so  much  of  any  clause,  provision  or 
enactment  by  which  any  other  time  or  period  of  limita* 
tion  is  appointed  or  enacted  shall  be  and  the  same  is 
hereby  repealed  "  (3). 

This  provision  is  therefore  substituted  for  all  provisions 
as  to  the  limitation  of  actions  in  all  public  local  and 
personal  or  local  and  personal  Acts,  or  Acts  of  that 
nature,  which  had  been  passed  before  the  10th  August, 

1)  Lea  V.  Facey,  17  Q.  B.  D.  139 ;  19  Q.  B.  D.  352. 

2)  Sect  5. 
[3)  See  Richards  v.  Easto,  15  M.  &  W.  244 ;  Cock  v.  QmU^  12 

M.  &  W.  234 ;  Mo&re  y.  Shepherd,  10  Ezcb.  424 ;  Shepherd  y.  Sharp^ 
1  H.  &  N.  115;  25  L.  J.  £xcli.  264. 
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1842,  the  day  when  the  Act  of  5  &  6  Vict.  c.  97  was    part  ix. 
passed ;  but  it  would  seem  not  to  apply  to  any  subsequent    .  ^°'  ^•» 
Acts(l). 

It  should  be  obserred  that  in  every  Act  passed  after 
1850,  unless  the  contrary  intention  appears,  month  means 
calendar  month  (2). 

It  will  be  noticed  that  in  many  of  the  public  Acts  when' time 
referred  to  above  the  time  runs  not  from  the  accrual  of  r„^^** 
the  cause  of  action,  but  from  the  ^'  time  of  the  act  or  fact 
committed,"  and  it  is  believed  that  this  was  the  most 
usual  expression  in  local  and  personal  Acts,  and  hence, 
questions  have  frequently  arisen  whether  time  begins  to 
run  from  the  time  of  the  committal  of  the  act  which 
causes  the  damage,  or  from  the  time  when  the  damage 
happened.  It  is  clear  from  the  case  of  Whitehouse  v. 
FeUowes  (3),  in  which  most  of  the  former  cases  on  the 
subject  were  referred  to,  that  for  this  purpose  the  words 
*'  from  the  act  or  fact  committed,"  must  be  treated  as 
substantially  the  same  as  ^'  from  the  accrual  of  the  cause 
of  action,"  and  that,  if  the  cause  of  action,  as  laid,  is  the 
happening  of  the  damage  and  not  the  mere  doing  of  the 
act  which  causes  the  damage,  the  principle  laid  down  in 
Bonomi  v.  Baekhovse  in  the  Exchequer  Chamber  (4), 
which  was  subsequently  confirmed  by  the  House  of 
Lords  (5),  and  followed  by  the  House  of  Lords  in  the 
Barley  Main  Colliery  Co.  v.  Mitchell  (6),  will  apply,  and 
time  will  run,  not  from  the  doing  of  the  act,  but  from  the 
happening  of  the  damage. 

Whitehouse  v.  FeUowes  was  a  case  under  the  General 
Turnpike  Act  (7).     The  trustees  under  their  powers  had 

(1)  Boden  v.  Smith,  18  L.  J.  0.  P.  121 ;  Carr  v.  Royal  Exchange 
Assurance,  31  L.  J.  Q.  D.  93. 

;2)  62  Sc  53  Vict.  c.  63,  s.  3. 

3)  10  C.  B.  N.  S.  765. 
)  E.  B.  &  E.  646 ;  28  L.  J.  Q.  B.  378. 
)  9  H.  L.  503 ;  34  L.  J.  Q.  B.  Ibl. 

'6)  11  App.  Gas.  127.  See  Orumhic  v.  WdUsend  Local  Board 
(1891),  1  Q.  B.  503 ;  Fairbrother  y.  Bury  Bwral  Sanitary  Authority^ 
37  W.  R.  544. 

(7)  3  Geo.  IV.  c.  126,  s.  147. 
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Part  IX.  turned  an  open  drain  into  a  culvert  not  sufficient  to  take 
^'''  away  the  surface  water  in  heavy  rains,  and  by  so  doing 
caused  such  water  from  time  to  time  to  percolate  into  and 
flood  the  plaintiff's  colliery.  This  had  been  the  case  for 
some  few  years,  but  in  November  and  December,  1859, 
the  colliery  was  so  flooded  it  could  not  be  worked,  and  it 
was  held  that  an  action  commenced  on  January  19th, 
1860,  the  period  of  limitation  fixed  by  the  Act  being 
three  months,  was  in  time. 

It  must  be  observed  that  by  the  Act  5  &  6  Vict.  c.  97, 
two  periods  of  limitation  are  given,  two  years  from  the 
act  done,  but  in  the  case  of  continuing  damage,  one  year 
from  the  ceasing  of  the  damage.  Now  where,  as  in 
Bonomi  v.  Backhouse,  the  circumstances  are  such  that  the 
act  done  would  not  appear  to  be  in  itself  a  trespass,  and 
damage  subsequently  accrues,  once  for  all,  as  the 
consequence  of  such  act,  it  would  seem  clear  that  the 
time  of  limitation  would  be  two  years  from  the 
damage  (1) ;  but  there  may  be  many  cases  in  which  it 
would  be  difficult  to  decide  which  period  of  limitation 
applies. 

In  an  action  against  a  justice  for  false  imprisonment, 
as  every  continuance  of  the  imprisonment  is  in  law  a  new 
imprisonment,  an  action  may  be  commenced  at  any  time 
within  six  months  from  the  end  of  the  imprisonment,  and 
the  last  day  of  the  imprisonment  is  excluded  in  com- 
puting the  six  months  (2). 
Illegal  A  canal  company  had  by  their  special  Act  power  to 

^^oodHbr^  distrain  for  unpaid  tolls.  The  Act  required  that  actions 
canal  toiin.  for  anything  done  in  pursuance  thereof  should  be 
commenced  within  six  months  next  after  the  fact  com- 
mitted, or,  in  case  of  a  continuation  of  damages,  then 
within  six  months  next  after  the  doing  such  damage 
should  have  ceased.    The  owner  of  a  colliery  and  barges 

(1)  See  Crumhie  v.  Wallsend  Local  Board  (1891),  1  Q.  B.  603; 
Fairbrother  v.  Bury  Rural  Sanitary  Authority^  37  W.  R.  544. 

(2)  Hardy  v.  Ryle,  9  B.  &  G.  603;  see  ako  Bailey  v.  Wardtn^ 
4  M.  &  S.  400. 
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mortgaged  them  to  the  plaintiff  and  afterwards  demised  Part  ix. 
the  property  to  a  lessee.  The  company  wrongfully  ' 
distrained,  and  afterwards  sold  some  of  the  barges  and  a 
quantity  of  coal  the  produce  of  the  colliery.  The  action 
was  commenced  more  than  six  months  after  the  seizure, 
but  within  six  months  of  the  sale.  It  was  held  that  the 
plaintiff's  right  of  action  was  not  barred,  as  he  suffered 
no  damage  till  the  goods  distrained  were  sold  (1); 
although  the  lessee,  being  in  possession  of  the  property, 
might  have  been  barred  at  the  end  of  six  months  from  the 
seizure.  If  the  lessee  had  been  the  plaintiff,  "  the  Court 
might  have  found  it  difficult  to  say  that  his  resorting 
to  an  action  of  troYer  instead  of  trespass  could  have 
extended  his  rights  "  (2). 

In  another  case  (3),  the  defendants,  who  were  acting  Unau- 
under  statutory  powers,  were  sued  for  injury  done  to  the  icu"^er 
plaintiff's  trade  by  keeping  up  an  authorised  obstruction  statute. 
for  an  unreasonable  time,  namely,  for  three  months,  from 
2nd  April  to  2nd  July,  and  the  action  was  commenced 
on  30th  December ;  the  statute  under  which  the  defend- 
ants acted  provided  that  no  action  should  be  brought 
against  any  person  for  anything  done  in  pursuance  of  the 
act  '^  after  six  months  after  the  cause  of  action  shall  have 
arisen ; "  it  was  held  that  the  plaintiff  could  only  recover 
damage  for  the  1st  and  2nd  July,  the  two  days  of  the 
grievance  which  were  within  six  months  of  30th  December. 

An  Act  authorised  a  railway  company  to  divert  the 
plaintiff*8  canal  cmd  provided  that,  in  case  of  obstruction 
of  the  canal,  the  railway  company  should  pay  to  the  canal 
company  by  way  of  ascertained  damages  a  certain  sum 
for  every  hour  during  which  the  obstruction  should 
continue,  and  that  on  default  of  payment  on  demand  the 

1)  Fraser  v.  SvHinsea  Canal  Co.,  1  Ad.  &  EL  354. 

2)  lb,  p.  371. 
^3)   Wilkes  v.  ffung<fr/ord  Market  Co.,  2  Bingh.  N.  0.  281  (over- 

raled,  but  not  on  this  point,  by  Ricket  v.  Metropolitan  Bailway  Co, 
L.  B.  2  H.  L.  187).  See  Blakemore  v.  Glamorgafukire  Canal  Co,, 
3  Y.  &  J.  60. 
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Part  IX,  canal  company  might  recover  the  sum  by  action.  It 
'  was  also  enacted  that  no  action  should  be  brought  for 
anything  done  or  omitted  to  be  done  in  pursuance  of 
the  Act  or  in  the  execution  of  the  powers  and  authorities 
conferred  by  the  Act,  unless  the  action  should  be  brought 
within  six  calendar  months  next  after  the  act  committed, 
or,  if  there  should  be  a  continuation  of  the  damage,  within 
six  calendar  months  next  after  the  doing  the  damage, 
should  have  ceased.  The  defendants  obstructed  the  canal ; 
a  demand  was  served  on  them ;  within  six  months  after  the 
demand,  but  more  than  six  months  after  the  obstruction 
had  ceased,  the  plaintiffs  sued  the  defendants,  and  it  was 
held  that  the  action  was  too  late  (1). 
What  is  Questions  have  frequently  arisen  as  to  what  acts  are  to 

theluth-*'  ^  considered  as  done  under  the  authority  of  the  special 
orityofthe  statute  in  question  so  as  to  be  within  its  protection. 
Most  of  the  statutes  that  provide  a  special  period  of 
limitation  also  at  the  same  time  make  notice  of  action 
necessary,  and  the  decisions  on  the  question  whether  a 
person  sued  is  entitled  to  notice  of  action  are  of  course 
decisions  on  the  question  whether  such  a  person  is 
entitled  to  the  benefit  of  the  special  period  of  limitation 
prescribed  by  the  Act. 

In  the  case  of  a  private  person  or  company  to  whom 
special  powers  to  carry  out  particular  works  are  given  by 
statute,  and  who  is  sued  for  some  act  not  authorised  by 
the  statute,  the  defendant  is  generally  entitled  to  the 
notice  of  action  and  to  the  limitation  of  time  provided  by 
the  protecting  clause,  if  in  doing  the  act  complained  of  he 
was  intending  to  carry  out  the  particular  works  contem- 
plated by  the  statute.  And  it  has  been  held  that  a  com- 
pany was  entitled  to  this  protection  though  the  acts  com- 
plained of  had  been  done  improperly  and  in  bad  faith  (2). 

(1)  Kennei  db  Avon  Canal  Co.  v.  Great  Western  RaUway  Co,, 
7  Q.  B.  824. 

(2)  Lord  Oakley  y.  Kensington  Canal  Co.,  6  B.  &  Ad.  138 ;  bat  see 
Reg.  V.  Eastern  Cownties  Railway^  1  Q-.  &  D.  at  p.  692. 
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The  general  rule  with  regard  to  private  persons  who  Pabt  ix 
claim  the  protection  of  a  clause  in  a  general  Act  for  ^^'^' 
anything  done  under  the  Act,  is  that  a  defendant  is 
within  the  protection,  if  he  believed  in  the  existence  of  a 
state  of  facts  which,  if  it  had  existed,  would  have  justified 
him  in  doing  as  he  did  (1).  It  is  not  necessary  that  the 
defendant,  when  doing  the  act  complained  of,  should 
have  the  statute  in  his  mind  or  have  known  of  its 
existence  (2). 

.  A  public  officer  acting  in  execution  of  an  Act  of 
Parliament  is  entitled  to  the  protection  given  to  persons 
acting  in  pursuance  of  the  Act,  if  he  reasonably  and 
honestly  believed  that  he  was  authorised  by  the  Act  to 
do  the  thing  complained  of,  although  he  may  have  been 
mistaken  in  his  view  of  the  powers  conferred  by  the 
statute  (3). 

In  Hughes  v.  Bucldand  (4),  the  defendants  were  ser- 
vants of  the  owner  of  a  private  fishery ;  the  statute  7  &  8 
Geo.  IV.  c.  29  (now  repealed)  empowered  the  owner  of  a 
private  fishery  and  his  servants  to  demand  from  any 
person  found  fishing  in  such  fishery  against  the  pro- 
visions of  the  Act,  any  rods,  lines,  and  nets  in  his 
possession;  and  if  he  should  not  immediately  deliver 
them  up,  to  take  them  from  him  and  to  apprehend  him 
without  warrant ;  the  Act  also  provided  a  special  period 
of  limitation,  and  made  notice  of  action  necessary  in  any 
action  against  any  person  for  anything  done  in  pursu- 
ance of  the  Act.  The  defendants  had  apprehended  the 
plaintiff  while  fishing  in  a  place  which  the  jury  found 
to  be  outside  the  limits  of  the  private  fishery,  but 
the  jury  also  found  that  the  defendants  hona  fide  and 
reasonably  believed  the  place  in  question  to  be  within 

(1)  Chamberlain  v.  King,  L.  R.  6  C.  P.  474. 

(2)  Roberts  v.  Orchard,  2  H.  &  C.  769 ;  33  L.  J.  Ex.  66. 

(3)  Eardwick  v.  Moss,  7  H.  &  N.  136  ;  31  L.  J.  Ex.  206 ;  Qrave» 
V.  Arnold,  3  Gampb.  242 ;  Irving  v.  Wilson,  4  T.  R.  486 ;  Qreenway  v, 
Eurd,  4  T.  R.  553 ;  see  Bums  v.  Ni/wett,  5  Q.  B.  D.  444. 

(4)  15  M.  &  W.  346. 
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Fabt  IX.  the  limits  of  the  private  fishery.  It  was  held  that  the 
^"'''  statute  applied  to  those  who  hona  fide  and  reasonably 
believed  that  they  were  acting  under  the  statute, 
although  in  fact  they  were  not,  and  that  the  defendants 
were  entitled  to  the  protection  of  the  section  which  pro- 
vided for  notice  of  action  and  a  special  period  of 
limitation.  In  such  a  case  it  is  not  necessary  that  the 
person  claiming  the  protection  of  the  statute  should  have 
had  reasonable  grounds  for  his  belief;  the  question  for 
the  jury  is — did  the  defendant  believe  honestly  in  the 
existence  of  those  facts  which,  if  they  had  existed,  would 
have  justified  his  doing  as  he  did  ?  (1).  The  case  of 
Hughes  v.  Buckland  was  followed  in  Lea  v.  Facey  (2), 
where  the  Court  of  Appeal  held  that  a  person  who  was 
not  in  fact  legally'a  member  of  a  local  authority,  but  who 
hona  fide  believed  himself  to  be  such,  was  entitled  to  the 
protection  of  sect.  264  of  the  Public  Health  Act,  1875. 

An  action  was  brought  against  a  canal  company  for 
diverting  the  water  of  certain  streams.  The  defendants 
were  empowered  by  Act  of  Parliament  to  supply  their 
canal  with  water  from  all  streams  within  a  certain 
distance,  but  were  prohibited  from  taking  water  from 
certain  specified  streams  during  certain  months  of  the 
year,  except  that  water  might  be  taken  from  one  of  these 
streams  when  it  overflowed.  The  action  was  referred, 
and  the  award  found  that  the  water  had  been  taken  from 
the  specified  streams  during  the  prohibited  months  and 
when  the  excepted  stream  was  not  overflowing,  and  that 
the  taking  such  water  was  prohibited  by  and  not  done  in 
pursuance  of  the  Act,  which  provided  a  special  period  of 
limitation  for  anything  done  in  pursuance  of  the  Act  or 
in  the  execution  of  the  powers  and  authorities  granted 
by  the  Act.    The  Court  of  King's  Bench  held  that  the 

(1)  Hermann  v.  Seneschal,  13  0.  B.  N.  S.  392 ;  82  L.  J.  C.  P.  43 ; 
Roberts  v.  Orchard,  2  H.  &  C.  7U9 ;  33  L.  J.  Exch,  65 ;  Chamberlain 
V.  King,  L.  E.  6  C.  P.  474,  explaining  Leete  v.  Hart,  L.  R.  3  C.  P.  322 ; 
but  see  Agnew  v.  Jobson,  47  L.  J.  M.  C.  67. 

(2)  19  Q.  B.  D.  362. 
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award  was  bad,  that  the  taking  of  the  water  might  be    Part  ix  . 

OH    I* 

SO  far  a  thing  done  in  the  execution  of  the  powers  and         ' 
authorities  given  by  the  Act  as  to  entitle  the  company  to 
the  protection  of  the  Act  (1). 

In  Selmes  v.  Judge  (2),  the  defendants,  who  were  sur- 
veyors of  highways,  had  made  an  illegal  rate  under  a 
repealed  statute,  and  were  sued  by  a  person  who  had  paid 
the  rate  for  a  return  of  the  money  paid ;  the  defendants 
relied  on  the  protection  of  the  Highway  Act,  1835  (3), 
and  the  Court  of  Queen's  Bench  held  that  they  were 
entitled  to  it  on  the  ground  that,  in  acting  as  they  had 
done,  they  bond  fide  believed  that  they  were  doing  what 
the  law  allowed,  and  that  though  they  had  intended  to 
act  under  a  repealed  statute  which  gave  them  no  pro- 
tection, yet  they  were  entitled  to  the  protection  of  the 
statute  under  which  they  did  in  fact  act. 

A  person  acting  under  statutory  powers  may  erro- 
neously exceed  the  powers  given  or  inadequately  dis- 
charge the  duties  imposed  by  the  statute,  yet  if  he  acta 
hona  fide  in  order  to  execute  such  powers  or  to  discharge 
such  duties,  he  is  to  be  considered  as  acting  in  pursuance 
of  the  Act,  and  is  to  be  entitled  to  the  protection 
conferred  upon  persons  whilst  so  acting  (4). 

The  Larceny  Act,  1861  (5),  s.  103,  enables  any  person 
to  "immediately"  apprehend  without  a  warrant  any 
person  found  committing  an  offence  under  the  Act; 
where  a  person  is  sued  for  arresting  another  person 
without  a  warrant,  the  defendant  cannot  obtain  the  pro- 
tection of  the  section  of  the  Act  which  fixes  a  period  of 
limitation  (6),  unless  it  is  found  as  a  fact  that  the  arrest 
was  immediate,  and  that  the  defendant  hma  fide  believed 


1)  Qaby  v.  WtiU  &  Berks  Canal  Co.,  3  M.  &  S.  580. 

%  L.  R.  6  Q.  B.  724. 

3)  5  &  6  Wm.  IV.  c.  50,  s.  109 ;  see  p.  578. 

Smith  V.  SJiaw,  10  B.  &  C.  277 ;  see  Theobald  v.    Crichmore, 
IB.&Ald.  227. 

24  &  25  Vict.  c.  96.  s.  103. 
Sect.  113. 

2  Q  2 
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Part  IX.    that  the  person  arrested  had  committed  an  offence  under 

f!:i"      the  Act  (1). 

Acts  done        With   respect  to  actions  against  justices,  a  justice  is 

i?  th^*'"*'    entitled  to  the  protection  of  11  &  12  Vict.  c.  44,  s.  8  (2), 

execution     even  if  he  exceeds  his  jurisdiction,  provided  he   hona 

office.         fi^  belieyes  that  he  is  acting  in  pursuance  of  his  lawful 

authority ;  and  if  he  acts  within  his  jurisdiction,  he  is 

entitled    to    such    protection,    even    though    he    acts 

maliciously  and  without  probable  cause  (3). 

In  Umphelby  y.  McLean  (4),  which  was  an  action  to 
recover  the  amount  of  an  excessive  charge  made  by  the 
defendants  as  collectors  of  taxes  for  their  expenses  upon 
a  distress  for  arrears,  it  was  held  that  the  protection  of 
sect.  70  of  43  Geo.  III.  c.  99  (now  sect.  20  of  the  Taxes 
Management  Act,  1880),  fixing  a  limitation  of  six  months 
"  after  the  fact  committed  "  for  "  anything  done "  in 
pursuance  of  the  Act,  only  applies  to  cases  in  which  some 
positive  act  is  done,  and  did  not  apply  to  a  mere  case  of 
non-feasance,  like  the  non-return  of  money  in  respect  of 
which  the  action  in  question  was  brought.  This  case  was 
followed  quite  recently  by  the  Court  of  Appeal  (5), 
who  held  that  the  phrase  "  anything  done  "  in  sect.  8  of 
the  Justices  Protection  Act,  1844  (6),  did  not  apply  to 
words  spoken;  consequently,  where  a  member  of  a 
County  Council,  to  which,  by  the  Local  Government  Act, 
1888  (7),  the  administrative  business  of  justices  in 
quarter  sessions  had  been  transferred  along  with  the 
rights,  privileges  and  immunities  of  justices,  was  sued  for 
slanderous  words  spoken  by  him  at  a  meeting  of  the 

(1)  Griffith  V.  Taylor,  2  C.  P.  D.  194. 

(2)  See  ante,  p.  684. 

(3)  Eazddine  v.  Grove,  3  Q.  B.  997,  1007 ;  Kirhy  v.  Simpson,  10 
Ex.  358 ;  23  L.  J.  M.  C.  165 ;  Lawrenson  v.  HUl,  10  Ir.  C.  L.  R.  498, 
504 ;  see  Prestidge  v.  Woodman,  1  B.  &  C.  12  ;  Wdlvr  v.  Toke,  9  Eart. 
364 ;  Morgan  v.  Palmer,  2  B.  &  G.  729 ;  Agnew  v.  Jobaon,  47  L.  J. 
M.  0.  67. 

;4)  1  B.  &  Aid.  42. 

;6)  Boyal  Aquarium  v.  Parkinson  (1892),  1  Q.  B.  431. 

[6)  11  &  12  Vict.  c.  44. 

7)  51  &  52  Vict.  0.  41,  ss.  3,  28,  78, 100. 
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Council  for  the  conduct  of  such  business,  it  was  held  that    Pabt  ix. 
sect.  8  of  the  Justices  Protection  Act,  1844  (1),  had  no      ^"'  ^ 
application. 

It  has  been  decided  that  the  section  of  the  Metropolis  MetropoiiH 
Management  Amendment  Act,  1862  (2),  which  provides  ^*^t  Acts, 
a  special  period  of  limitation  for  actions  or  proceedings 
against  the  Metropolitan  Board  of  Works  (now  the  London 
County  Council)  or  any  vestry  or  district  board  or  any 
person  acting  under  their  direction  for  anything  done 
under  the  Metropolis  Management  Acts,  does  not  apply 
to  proceedings  to  obtain  compensation  for  injuriously 
affecting  land  by  the  execution  of  the  powers  given  by 
the  Act.  The  section  applies  only  to  proceedings  of  a 
hostile  character  against  the  persons  protected,  and  does 
not  apply  to  proceedings  the  object  of  which  is  to 
ascertain  what  amount  the  Metropolitan  Board  of  Works 
(now  the  London  County  Council)  ought  to  pay  (3). 
Neither  does  the  section  apply  to  a  person  who  is  not 
acting  under  the  orders  or  directions  of  a  district  board, 
but  who  commits  a  trespass  while  making  a  drain  in 
pursuance  of  a  notice  received  from  the  board  (4).  But 
where  a  contractor,  who  had  been  employed  by  the 
Metropolitan  Board  of  Works  to  enlarge  a  sewer, 
neglected  to  pump  the  water  out  of  the  sewer,  and  in 
consequence  the  plaintiff's  property  was  injured,  it  was 
held  that  the  neglect  to  pump  was  ^'a  thing  done  or 
intended  to  be  done  "  under  the  provisions  of  the  Act, 
and  the  contractor  was  entitled  to  the  protection  of  sect. 
106  (5).  In  Whatman  v.  Pearson  (6),  a  contractor  em- 
ployed by  a  district  board  was  sued  for  negligence,  his 
servant  having  left  a  horse  and  cart  unattended  in  the 

(1)  11  &  12  Vict.  c.  44.    See  ante,  p.  684. 

(2)  25  &  26  Vict.  c.  102,  8. 106 ;  see  p.  686. 

(3)  Ddany  v.  Metropolitan  Board  of  Works,  L.  R.  2  C.  P.  532 ; 
L.  K.  3  C.  P.  111. 

(4)  Domt  V.  Slater,  38  L.  J.  Q.  B.  159. 

(5)  PouX%um  V.  Thirst,  L.  R.  2  C.  P.  449. 

(6)  L.  R.  3  C.  P.  422. 
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street  at  a  considerable  distance  from  the  place  where 
the  defendant's  work  was  being  carried  on;  the  horse 
ran  away  and  damaged  the  plaintiff's  property;  the 
defendant  relied  npon  the  protection  of  sect.  106  of  the 
Metropolis  Management  Amendment  Act»  1862  (1); 
ByleSy  J.,  left  to  the  jnry  the  question  whether  the  injury 
complained  of  was  a  thing  done  or  intended  to  be  done 
under  the  Act ;  the  jury  found  that  it  was  not,  and  the 
Court  of  Common  Pleas  refused  to  disturb  the  verdict, 
holding  that  the  negligence  complained  of  was  collateral 
to  "  anything  done  or  intended  to  be  done." 

In  Edwards  v.  Ves^  of  8t.  Mary,  hlingtcn  (2),  the 
plaintiff  was  a  driver  employed  by  contractors  who 
had  contracted  with  the  defendants  to  provide  horses 
and  drivers  for  carts  used  in  watering  the  streets  under 
the  Metropolis  Management  Act,  1855  (3);  the  de- 
fendants negligently  supplied  a  cart  with  a  defective 
axle,  and  in  consequence  the  plaintiff  was  injured ;  it  was 
held  that  the  defendants  were  entitled  to  the  protection 
of  sect,  106  of  25  &  26  Vict.  c.  102,  the  action  being  for 
something  *'done  or  intended  to  be  done"  under  the 
powers  of  the  defendants  under  the  Metropolb  Manage- 
ment Act,  1855. 

Where  a  statute  imposes  a  duty  upon  a  public  body, 
the  omission  to  do  something  that  ought  to  be  done  in 
order  to  completely  perform  the  duty,  or  the  continuing 
to  leave  any  such  duty  unperformed,  amounts  to  ''  an  act 
done  or  intended  to  be  done  "  within  the  meaning  of  the 
section  of  the  statutes  which  provide  for  a  period  of  limita- 
tion and  for  notice  of  action  (4). 

The  protection  of  sect.  264  of  the  Public  Health  Act, 


1)  25  &  26  Vict  c.  102 ;  see  p.  585. 

2)  22  Q.  B.  D.  388. 
\ZS  18  &  19  Vict  c.  120,  8. 116. 
Jt)  Wilson  y.  Mayor  and  Corporation  of  Edltfax,  L.  K.  3  Ezcb. 

114 ;  JoUiffe  v.  Wallasey  Local  Boards  L.  R.  9  C.  P.  62 ;  Foulsum  v. 
Thirst,  L.  R.  2  C.  P.  449 ;  Holland  v.  Nwthwich  Highxoay  Board,  34 
L.  T.  137. 
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1875  (1),  relating  to  actions  **for  anything  done  or  in-  PartIX. 
tended  to  be  done  or  omitted  to  be  done  under  the  pro-  ^^' 
visions  "  of  the  Act  includes  an  action  to  recover  money 
which  a  Local  Board  had  wrongly  demanded  and  received 
from  the  plaintiff  under  a  mistaken  view  of  their  rights 
under  the  Act ;  the  section  is  not  confined  to  actions 
of  tort  (2).  But  the  section  does  not  apply  to  things 
done  or  omitted  to  be  done  under  specific  contracts  (3). 
And  the  section  does  not  apply  to  actions  for  the 
recovery  of  land  (4). 

Most  of  the  public  Acts  which  provide  a  limitation  for  General 
things  done  under  their  powers  also  enable  the  defendant  '•*"•* 
to  plead  the  general  issue  and  give  the  special  matter  in 
evidence,  so  that  in  such  cases  the  defendant  need  not 
plead  the  statute.  It  was,  it  is  believed,  almost  universally 
the  prcu^tice  to  insert  a  similar  provision  in  the  local  and 
personal  Acts,  but  by  the  Act  5  &  6  Vict  c.  97,  all 
provisions  in  such  Acts  enabling  a  defendant  to  plead  the 
general  issue  are  repealed  (5). 

It  will  be  observed  that  in  none  of  these  enactments 
that  provide  a  special  period  of  limitation  are  there  any 
provisions  for  disabilities. 

(1)  See  ante,  p.  587. 

(2)  Midland  Railway  Co.  v.  Withington  Local  Boards  11  Q.  B.  D. 
788.    See  Waterhowe  v.  Keen,  4  B.  &  C.  200. 

(3)  Midland  Railway  Co.  v.  Withington  Local  Board,  11  Q.  B.  D. 
at  p.  794;  Bee  Davis  v.  Mayor  of  Swansea,  8  Exch.  808;  22 
L.  J.  Exch.  297 ;  and  Dearie  v.  Qvardians  of  Petersfidd  Union,  21 
Q.  B.  D.  at  p.  452. 

^4)  Foot  Y.  Mayor  of  Margate,  11  Q.  B.  D.  299. 
^5)  Sect  3 ;  see  ante,  p.  588,  and  Carr  v.  Royal  Exchange  Amur-' 
ance,  31  L.  J.  Q.  B.  93. 
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CHAPTER  11. 

CONSTRUCTION  OF  THE  STATUTES  OP  LIMITATIONS. 

Part  IX.    It  has  been  thought  useful  to  collect  together  in  this 
CH^.      chapter  a  few  of  the  remarks  made  by  judges  as  to  the 

principles  which  govern  the  interpretation  of  the  Statutes 

of  Limitations. 
Uniform  Firstly,  it  has    been    laid  down  that  '^the  several 

Uo^^of**'  Statutes  of  Limitations,  being  all  in  pari  materia^  ought 
statiitas  of  to  receive  a  uniform  construction,  notwithstanding  any 
tio^l  '       slight  variation  of  phrase,  the  object  and  intention  being 

the  same  "  (1). 
Boneficiai        Secondly,  it  has  often  been  laid  down  that  the  Statutes 
construe-     ^f  Limitations  are  beneficial  statutes,  and  are  to    be 

tion  of  ' 

Statutes  of  coustrued  liberally  and  not  strictly.  Lord  Eenyon,  C.J., 
iiww!*"  ^  *  ^*^®  which  arose  under  the  Statute  of  Fines,  spoke 
of  the  Statutes  of  Limitations  as  '^  a  very  beneficial  system 
of  statutes,"  and  as  being  '^  of  the  greatest  importance, 
inasmuch  as  they  are  statutes  of  repose."  This  passage 
has  frequently  been  referred  to  with  approval  by  other 
eminent  judges.  Dallas,  C.J.,  in  a  case  which  arose 
under  the  section  of  21  Jac.  c.  16,  relating  to  real 
property  (2),  says :  "  I  cannot  agree  in  the  position  that 
statutes  of  this  description  ought  to  receive  a  strict 
construction;  on  the  contrary,  I  think  they  ought  to 
receive  a  beneficial  construction,  with  a  view  to  the 

(1)  Per  Abbott,  C.J.  Murray  v.  Th^  East  India  Co.,  6  B.  &  AW. 
216.  See  Doe  d.  Dtiroure  v.  i/ones,  4  T.  K.  at  p.  308  ;  ToUon  v.  Aaye, 
3  B.  &  B.  227. 

(2)  Tohon  V  JSTaye,  uhi  sujnu. 
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mischief  intended  to  be  remedied,  and  this  is  pointed  PartHX. 
out  by  the  very  first  words  of  the  statute,  which  are,  ^"' "' 
'For  quieting  of  men's  estates  and  avoiding  of  suits.' 
It  is,  therefore,  that  this  statute,  and  all  others  of  this 
description,  are  termed  by  Lord  Kenyon  statutes  of  repose, 
and  long  before  and  since  the  passing  of  this  statute,  this 
has  been  the  principle  which  has  guided  the  courts  in 
the  construction  of  them."  Park,  J.,  in  the  same  case,  in 
giving  judgment  expressed  his  concurrence  with  these 
remarks  of  Dallas,  C.J.  Best,  C.J.,  speaking  of  the  part 
of  the  statute  of  James  which  is  still  in  force,  says  (1)  : 
"  It  is,  as  I  have  heard  it  often  called  by  great  judges, 
an  act  of  peaceJ^  And  the  same  expression  is  used 
by  BramweU,  B.,  when  he  speaks  of  the  Statute 
of  Limitations,  "which  I  value  very  highly  as  a 
statvie  of  peace'*  (2).  Wilmot,  J.,  says  of  the  same 
Act:  "The  Statute  of  Limitations  ought  to  be  con- 
strued liberally.  I  think  it  a  noble,  beneficial  Act "  (3). 
Maule,  J.  (4),  says  of  the  statute  of  James :  "  It  is  to  be 
construed  with  liberality."  Serjeant  Williams  (5),  in  a  pas- 
sage which  was  quoted  with  approval  by  Gaselee,  J.  (6), 
says  of  the  same  statute:  "It  is  an  extremely  bene- 
ficial law,  on  which,  as  it  has  been  observed,  the  security 
of  all  men  depends,  and  is  therefore  to  be  favoured."  If 
the  statute  is  to  be  construed  liberally,  it  follows  that  the 
exceptions  in  the  statute  should  be  construed  strictly. 
And  Ashurst,  J.,  speaking  of  the  exception  of  disabilities 
in  the  statute  of  James  (7),  says :  "  This  statute  having 
been  always  considered  as  a  beneficial  law  for  the  public, 
we  ought  not  to  extend  the  exceptions  in  it  to  a  case 
which  does  not  require  it." 

(1)  A*  Court  V.  Cross,  3  Bingli.  at  p.  332. 

(2)  Hunter  v.  Gibbons,  26  L.  J.  Exch.  at  p.  5. 
(3;  King  v.  Walker,  1  W.  Bl.  287. 

(4)  Lafond  v.  Ruddock,  13  C.  B.  at  p.  820. 

(5)  2  Wms.  Saund.  6i/.  note. 

(6)  ScaUs  V.  Jacob,  3  Bingh.  at  p.  645. 

(7)  Ferry  v.  Jackson,  4  T.  U.  at  p.  519. 
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Part  IX.  Traces  no  doubt  of  a  contrary  tendency  are  to  be  found 
CH^.  j^  some  of  the  decisions  on  the  statutes,  and  expressions 
are  to  be  found  in  favour  of  a  strict  interpretation  of 
their  provisions  (1) ;  but  it  is  submitted  that  such  ex- 
pressions are  contrary  to  the  weight  of  authority.  The 
defence  of  the  statute  may  or  may  not»  according  to  the 
circumstances  of  the  case,  be  an  honest  defence,  and  this 
would  be  taken  into '  account  whenever  a  defendant  has 
to  ask  for  the  indulgence  of  the  Court  in  order  to  avail 
himself  of  the  defence  of  the  statute,  as,  for  example, 
where  he  has  omitted  to  plead  the  statute  and  wishes  to 
amend  and  plead  it.  But  the  Courts,  in  spit^  of  observa- 
tions made  by  some  learned  judges  (2),  have  generally 
leant  in  favour  of  the  defence  of  the  statute  (3).  Thus, 
while  a  plaintiff  is  not  allowed  to  amend  his  pleadings 
so  as  to  add  a  cause  of  action  against  which  the  statute 
has  run  since  the  issue  of  the  writ  (4) ;  and  while  a 
renewal  of  a  writ  to  save  the  bar  of  the  statute  will  not 
be  allowed  unless  it  is  applied  for  within  the  prescribed 
time  (4),  and  the  Court  will  not  extend  the  time,  yet^  on 
the  other  hand,  instances  are  to  be  found  where  a 
defendant,  who  has  omitted  to  avail  himself  of  the  de- 
fence of  the  statute,  has  been  allowed  to  amend  and  plead 
it  (5).  Moreover,  in  actions  for  the  recovery  of  land  and 
in  penal  actions,  the  defendant  need  not  plead  the 
statute  at  all,  and  the  plaintiff  will  fail  unless  he  shows 
on  his  pleadings  a  cause  of  action  against  which  the  statute 
has  not  run  (6).  And,  lastly,  the  Courts  of  Equity,  in 
cases  where  they  were  not  bound  by  the  statutes,  adopted 

(1)  Per  Lord  Granworth,  L.G.,  Roddam  v.  Morley^  1  De  G-.  &  J.  1 ; 
per  Lord  Ck>leridge,  G.J.,  Hudson  y.  Femyhough^  61  L.  T.  723. 

(2)  See  ver  Lonl  Mansfield,  G.J.,  Quantock  y.  England^  6  Bnrr. 
2628 ;  per  Lindley,  L.J.,  Stan^ford,  Spalding  and  Boston  Banking  Co, 
y.  Smithy  1892, 1  Q.  B.  at  p.  770 ;  per  Gotton,  L. J.,  in  re  Baker. 
Nichols  V.  Baker,  44  Ch.  D.  ^70. 

^3)  Green  y.  Bivett,  2  Salk.  422. 
^4)  See  ante,  p.  660. 
f5  J  See  ante,  p.  658. 
^6;  See  ante,  p.  544 
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periods  of  limitations  based  on  the  analogy  of  the  PartIX. 
statutes.  And  although  an  executor  may  pay  a  statute-  ^"' "' 
barred  debt,  and  commits  no  devastavit  in  omitting  to 
avail  himself  of  the  statute ;  yet  in  a  recent  case,  where 
a  creditor  took  out  an  originating-  summons  for  the 
administration  of  the  testator's  estate  and  one  of  the  two 
executors  supported  the  summons,  but  the  other  opposed 
on  the  ground  that  the  debt  was  statute-barred,  and  the 
summons  was  dismissed  on  that  ground,  and  the  executor 
who  supported  the  summons  afterwards  paid  the  debt  to 
the  creditor,  it  was  held  in  an  action  brought  against  the 
executor  who  had  paid  by  the  executor  who  had  opposed, 
that  the  payment  of  the  debt  was  a  wrongful  act  and  a 
devastavit  for  which  the  executor  who  had  paid  was 
personally  liable  (1). 

Thirdly,  it  has  been  laid  down  that  the  statute  of  statute  of 
James  is  applicable  to  procedure  only  (2).    And  on  the  ap^Sibie 
principle  laid  down  above  by  Lord  Kenyon  the  same  rule  ^  P'^'x^- 
would  apply  to  all  the  Statutes  of  Limitations  except    ""^^' 
that  part  of  the  3  &  4  Wm.  IV.  c.  27,  which  deals  with 
the  extinction  of  title. 

(1)  Midgley  v.  MidgUy,  W.  N.  1893,  79 ;  41  W.  R.  659. 

(2)  Per  Jervis,  C.J^  Lafond  v.  Ruddock^  13  C.  B.  at  p.  820 ;  see 
Bucmnahoye  y.  LuUoohhoy  Mottichund,  8  Moore,  F.  C.  4. 
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Limita- 
tion of 
actions  on 
penal 
statutes ; 
two  yean 
for  the 
Crown,  and 
one  year 
for  a  qui 
tarn  in- 
former. 


31  ELIZ.  C.  5,  S.  5. 

An  Act  concerning  Informers. 

5.  And ...  all  aotions,  suits,  bills,  indiotments  or  infor- 
mations whioh,  after  twenty  days  after  the  end  of  this  session 
of  Parliament,  shall  be  had,  brought,  sued  or  exhibited  for 
any  forfeiture  upon  any  statute  penal,  made  or  to  be  made, 
whereby  the  forfeiture  is  or  shall  be  limited  to  the  Queen, 
her  'heirs  or  successors  only,  shall  be  had,  brought,  sued  or 
exhibited  within  two  years  next  after  the  offence  committed 
or  to  be  committed  against  such  Act  penal,  and  not  after 
two  years,  and  all  actions,  suits,  bills  or  informations,  which 
after  the  said  twenty  days  shall  be  had,  brought,  sued  or 
commenced,  for  any  forfeiture  upon  any  penal  statute,  made 
or  to  be  made,  except  the  Statute  of  Tillage,  the  benefit  and 
suit  whereof  is  or  shall  be  by  the  said  statute  limited  to  the 
Queen,  her  heirs  or  successors,  and  to  any  other  which  shall 
prosecute  in  that  behalf,  shall  be  had,  brought,  sued  or 
commenced,  by  any  person  that  may  lawfully  pursue  for  the 
same  as  aforesaid,  within  one  year  next  after  the  offence 
committed  or  to  be  committed  against  the  said  statute,  and 
in  default  of  such  pursuit,  then  the  same  shall  be  had,  sued, 
exhibited  or  brought,  for  the  Queen's  Majesty,  her  heirs  or 
successors,  at  any  time  within  two  years  after  that  year 
ended,  and  if  any  action,  suit,  bill,  indictment  oi  information 
for  any  offence  against  any  penal  statute  made  or  to  be  made 
except  the  Statute  of  Tillage,  shall  be  brought  after  the  time 
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in  that  behalf  before  limited,  then  the  same  shall  be  void  and 
of  none  effect,  any  Act  or  statute  made  to  the  contrary  not- 
withstanding. 

Provided  always  that  where    any  action,    information.  Except    * 
indictment  or  other  suit  is  or  shall  be  limited  by  any  statute  where  a 
penal  to  be  had,  sued,  commenced  or  brought  within  shorter  *^°'*^^ 
time  than  is  before  rehearsed,  that  in  every  such  case  the  expressly 
action,  information,  indictment  or  other  suit  shall  be  brought  lini»*«d- 
within  the  time  limited  by  such  statute. 
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Limitation 
of  time 
within 
which  cer- 
tain per- 
sonal 
actions 
shall  be 
brought, 
viz: — 


Actions  on 
the  case, 
account, 
trespass, 
replevin, 
&c.,  within 
six  years. 


Assaults, 
&c.,  within 
four  years. 


For  words 
within  two 
years. 

In  case  of 
reversal  of 
judgment 
for  error, 
&c.,  new 
action 


21  JAC.  I.  c.  16,  ss.  3,  4  &  7. 

An  Act  for  Limitation  of  Actions  and  for  avoiding  of  Suits 

in  Law. 

8.  All  actions  of  trespass  quare  claiuum  fregit^  all  actions 
of  trespass,  detinue,  action  mr  trover^  and  replevin  for  taking 
away  of  goods  and  cattle,  all  actions  of  account  and  upon 
the  case,  other  than  such  accounts  as  concern  the  trade  of 
merchandise  between  merchant  and  merchant,  their  factors 
or  servants,  all  actions  of  debt  grounded  upon  any  lending 
or  contract  without  specialty,  all  actions  of  debt  for 
arrearages  of  rents,  and  all  actions  of  assault,  menace, 
battery,  wounding  and  imprisonment,  or  any  of  them  which 
shall  be  sued  or  brought  at  any  time  after  the  end  of  this 
present  session  of  Parliament  shall  be  commenced  and  sued 
within  the  time  and  limitation  hereinafter  expressed,  and  not 
after  (that  is  to  say)  the  said  actions  upon  the  case  (other  p.  s. 
than  for  slander),  and  the  said  actions  for  account,  and  the 
said  actions  for  trespass,  debt,  detinue  and  replevin  for 
goods  or  cattle,  and  the  said  action  of  trespass  quare  dausum 
fregit  within  three  years  next  after  the  end  of  this  present 
session  of  Parliament,  or  within  six  years  next  after  the 
cause  of  such  actions  or  suit  and  not  after;  and  the  said 
actions  of  trespass,  of  assault,  battery,  wounding,  imprison- 
ment or  any  of  them,  within  one  year  next  after  the  end  of 
this  present  session  of  Parliament,  or  within  four  years  next 
after  the  cause  of  such  actions  or  suit,  and  not  after  ;  and  the 
said  actions  upon  the  case  for  words,  within  one  year  after  the 
end  of  this  present  session  of  Parliament,  or  within  two 
years  next  after  the  words  spoken  and  not  after. 

4.  And,  nevertheless,  be  it  enacted  that  if  in  any  of  the 
said  actions  or  suits  judgment  be  given  for  the  plaintiff,  and 
the  same  be  reversed  by  error,  or  a  verdict  pass  for  the 
plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment  the 
judgment  be  given  against  the  plaintiff,  that  he  take  nothing     p.  563. 
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by  his  plaint,  writ  or  bill,  or  if  any  the  said  actions  shall  be  may  be 
brought  by  original,  and  the  defendant  therein  be  outlawed  ^^'ojp^* 
and  shall  after  reverse  the  outlawry,  that  in  all  such  cases  year, 
the  party  plaintiff,  his  heir,  executors  or  administrators,  as 
the  case  shall  require,  may  commence  a  new  action  or  suit 
from  time  to  time  within  a  year  after  such  judgment  reversed, 
or  such  judgment  given  against  the  plaintiff  or  outlawry 
reversed,  and  not  after. 

7.  Provided,  nevertheless,  that  if  any  person  or  persons  Infants, 
that  is  or  shall  be  entitled  to  any  such  action  of  trespass,  **!•»  ™*^ 
r-  ^'      detinue,    action  mr  trover^  replevin,  actions  of   accounts,  personal 
actions  of   debts,    action  of  trespass  for  assault,  menace,  actions 
battery,  wounding  or  imprisonment,  actions  upon  the  case  several 
for  words,  be  or  shall  be  at  the  time  of  any  such  cause  of  periods 
action  given  or  accrued,  fallen  or  come,  within  the  age  of  J-  vj^**' 
twenty*one  years, /erne  covert,  non  compos  mentis^  imprisoned  or  ceases, 
beyond  the  seas,  that  then  such  person  or  persons  shall  be  at 
liberty  to  bring  the  same  actions,  so  as  they  take  the  same 
within  such  times  as  are  before  limited  after  their  coming 
to  or  being  of  full  age,  discovert,  of  sane  memory,  at  large 
and  returned  from  beyond  the  seas,  as  other  persons  having 
no  such  impediment  should  have  done. 
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'Limila- 
tions  of 
suitB  for 
seamen's 
wages. 


Proviso  for 
plaintiffs 
in  respect 
of  infancy, 
&c.,  in  such 
■suits. 


And  for 
defendants 
>  beyond  sea 
in  such 
suits,  and 
also  in 
actions  of 
trespass, 
detinue, 


4  &  5  ANNE,  C.  3  (also  called  4  ANNE,  C.  16),  SS.  17,  18  &  19. 

An  Act  for  the  Amendment  of  the  Law  and  the  better 

Advancement  of  Justice, 

17.  All  suits  and  actions  in  the  Court  of  Admiralty  for 
seamen's  wages,  which  shall  become  due  after  the  said  first 
day  of  Trinity  term  (i.e.  1706)  shall  be  commenced  and  sued 
within  six  years  next  after  the  cause  of  such  suits  or  actions 
shall  accrue  and  not  after. 

18.  Provided  nevertheless*.  .  .  that  if  any  person  or 
persons  who  is  or  shall  be  entitled  to  any  sach  suit  or  action 
for  seamen's  wages  be  or  shall  be  at  the  time  of  any  such 
cause  of  suit  or  action  accrued,  fallen  or  come,  within  the 
age  of  twenty-one  years,  feme  covert,  non  compos  menHs, 
imprisoned  or  beyond  the  seas,  ihat  then  such  person  or 
persons  shall  be  at  liberty  to  bring  the  same  actions  so  as 
they  take  the  same  within  six  years  next  after  their  coming 
to  or  being  of  full  age,  discovert,  of  sane  memory,  at  large 
and  returned  from  beyond  the  seas. 

19.  And  . . .  if  any  person  or  persons  against  whom  there 
is  or  shall  be  any  such  cause  of  suit  or  action  for  seamen's 
wages  or  against  whom  there  shall  be  any  cause  of  action  of 
trespass,  detinue,  action  aur  trover,  or  replevin  for  taking  away 
goods  or  cattle,  or  of  action  of  account  or  upon  the  case  or  of 
debt  grounded  upon  any  lending  or  contract  without  specialty, 
of  debt  for  arrearages  of  rent,  or  assault,  menace,  battery, 
wounding  and  imprisonment  or  any  of  them  be  or  shall  be 
at  the  time  of  any  such  cause  of  suit  or  action  given  or 
accrued,  fallen  or  come,  beyond  the  seas,  that  then  such 
person  or  persons  who  is  or  shall  be  entitled  to  any  such  suit 
or  action  shall  be  at  liberty  to  bring  the  said  actions  againbt 
such  person  and  persons  after  their  return  from  beyond  the 
seas,  so  as  they  take  the  same  after  their  return  from  beyond 
the  seas,  within  such  times  as  are  respectively  limited  for 
the  bringing  of  the  said  actions  before  ij  this  Act  and  by 
the  said  other  Act  made  in  the  one-and-twentieth  year  of 
the  reign  of  King  James  the  First. 
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9  GEO.  III.  c.  16  (nullum  tempus  act). 

An  Act  to  amend  and  render  more  effectual  an  Act  made  in  the 
Tioenty-first  Tear  of  the  Beign  of  King  James  the  First, 
intituled  "  An  Act  for  the  general  Quiet  of  the  Subjects 
against  all  Pretences  of  Concealment  whatsoever.^' 

Whereas  an  Act  of  Parliament  was  made  and  passed  in  the*  Preamble, 
twenty-first  year  of  the  reign  of  King  James  the  First,  inti-  xct  21  JacJ 
tilled  ''  An  Act  for  the  general  quiet  of  the  subjects  against  h  c-  2- 
all  pretences  of  concealment  whatsoever,"  and  thereby  the 
right  and  title  of  the  King,  his  heirs  and  successors,  in  and 
to  all  manors,  lands,  tenements,  tithes,  and  hereditaments 
(except  liberties  and  franchises)  were  limited  to  sixty  years 
next  before  the  beginning  of  the  said  session  of  Parliament ; 
and  other  provisions  and  regulations  were  therein  made  for 
securing  to  all  his  Majesty *s  subjects  the  free  and  quiet 
enjoyment  of  all  manors,  lands,  and  hereditaments  which 
they  or  those  under  whom  they  claimed  respectively  had, 
held,  or  enjoyed,  or  whereof  they  had  taken  the  rents, 
revenues,  issues,  or  profits  for  the  space  of  sixty  years  next 
l)efore  the  beginning  of  the  said  session  of  Parliament :  And 
whereas  the  said  Act  is  now  by  efflux  of  time  become  ineffec- 
tual to  answer  the  good  end  and  purpose  of  securing  the 
general  quiet  of  the  subjects  against  all  pretences  of  conceal- 
ment whatsoever:  Wherefore  be  it  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  assent  and  consent 
of  the  Lords  spiritual  and  temporal,  and  the  Commons,  in 
518.     this  present  Parliament  assembled,  and  by  the  authority  of 

the  same,  that  the  King's  Majesty,  his  heirs  or  successors,  The  Crown 
shall  not  at  any  time  hereafter  sue,  impeach,  question,  or  ^^^ 

*•,*  '         ene  or  im- 

implead  any  person  or  persons,  bodies  politic  or  corporate,  for  plead  any 

or  in  anywise  concerning  any  manors,  lands,  tenements,  rents,  P*™*"*  ^^^ 

tytheSy  or  hereditaments  whatsoever  (other  than  liberties  or  manors, 

franchises),  or  for  or  in  anywise  concerning  the  revenues,  ^^^^  or 
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heredita-      issues,  or  profits  thereof,  or  make  any  title,  claim,  challenge, 
ments,  &c,  or  demand  of,  in,  or  to  the  same  or  any  of  them,  by  reason 
^^h"»i^^  K    ^^  ^^^  right  or  title  which  hath  not  first  accmed  and  grown 
not  or  shall  ^^  which  shall  not  hereafter  first  accrue  and  grow  within  the 
not  first       space  of  sixty  years  next  before  the  filing,  issuing,  or  com- 
ffTow  with-  "^®^^ci^g  of  every  such  action,  bill,  plaint,  information,  com- 
in  siitj       mission,  or  other  suit  or  proceeding  as  shall  at  any  time  or 
be?"  "th  *    tin^Gs  hereafter  be  filed,  issued,  or  commenced  for  recovering 
commenc-     the  same,  or  in  respect  thereof,  unless  his  Majesty,  or  some 
ingsnch       of    his   progenitors,  predecesRors,   or    ancestors,    heirs   or 
''"^     • '     successors,  or  some  other  person  or  persons,  bodies  politic  or 
corporate,  under  whom  his  Majesty,  his  heirs  or  successors, 
any  thing  hath  or  lawfully  claimeth  or  shall  have  or  law* 
fuUy  claim,  have  or  shall  have  been  answered,  by  force  anci 
virtue  of  any  such  right   or  title  to  the  same,  the  rents, 
revenues,  issues,  or  profits  thereof,  or  the  rents,  issues,  or 
profits  of  any  honour,  manor,  or  other  hereditament  whereof 
the  premises  in  question  shall  be  part  or  parcel,  within  the 
said  space  of  sixty  years,  or  that  the  same  have  or  shall  have 
been  duly  in  charge  to  his  Majesty,  or  some  of  his  progeni- 
tors, predecessors,  or  ancestors,heirs,  or  successors,  or  have  or 
mnd  the        shall  have  stood  insuper  of  record,  within  the  said  space  of 
•abject         sixty  years ;  and  that  all  and  every  person  or  persons,  bodies 
the  free  and  politic  and  corporate,  their  heirs  and  successors,  and  all  daim- 
quiet  en-      ing  by,  from,  or  under  them  or  any  of  them,  for  and  accord- 
thereof  as    ^^^  ^  their  and  every  of  their  several  estates  and  interests 
well  which  they  have  or  claim  to  have  or  shall  or  may  have  or 

gainst  the  claim  to  have  in  the  same  respectively,  shall  at  all  times 
hereafter  quietly  and  freely  have,  hold,  and  enjoy,  against 
his  Majesty,  his  heirs  and  successors,  claiming  by  any  title 
which  hath  not  first  accrued  or  grown  or  which  shall  not 
hereafter  first  accrue  or  grow  within  the  said  space  of  sixty 
years,  all  and  singular  manors,  lands,  tenements,  rents, 
tythes,  and  hereditaments  whatsoever  (except  liberties  and 
franchises)  which  he  or  they,  or  his  or  their  or  any  of  their 
ancestors  or  predecessors,  or  those  from,  by,  or  under  whom 
they  do  or  shall  claim,  have  or  shall  have  held  or  enjoyed, 
or  taken  the  rents,  revenues,  issues,  or  profits  thereof,  by  the 
space  of  sixty  years  next  before  the  filing,  issuing,  or  com- 
mencing of  every  such  action,  bill,  plaint,  information,  com* 
mission,  or  other  suit  or  proceeding  as  shall  at  any  time  or 
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times  hereafter  be  filed,  issued,  or  commenced  for  recovering 
the  same,  or  in  respect  thereof,  unless  his  Majesty,  or  some 
of  his  progenitors,  predecessors,  or  ancestors,  heirs  or  succes- 
sors, or  some  other  person  or  persons,  bodies  politic  or 
corporate,  by,  from,  or  under  whom  his  Majesty,  his  heirs  or 
successors,  any  thing  hath  or  lawfully  claimetb,  or  shall  have 
or  lawfully  claim  in  the  said  manors,  lands,  tenements,  rents, 
tythes,  or  hereditaments,  by  force  of  any  right  or  title,  have 
been  or  shall  have  been  answered  by  virtue  of  any  such 
right  or  title,  the  rents,  revenues,  issues,  or  other  profits 
thereof  within  the  said  space  of  sixty  years,  or  that  the  same 
have  or  shall  have  been  duly  in  charge  or  stood  insuper  of 
record  as  aforesaid  within  the  said  space  of  sixty  years ;  and 
furthermore,  that  all  and  every  person  and  persons,  bodies 
politic  and  corporate,  their  heirs  and  successors,  and  all 
claiming  or  to  claim  by,  from,  or  under  them  or  any  of  them, 
for  and  according  to  their  and  every  of  their  several  estates 
and  interests  which  they  have  or  claim  or  shall  or  may  have 
or  claim  respectively,  shall  for  ever  hereafter  quietly  and 
freely  have,  hold,  and  enjoy  all  such  manors,  lands,  tene- 
ments, rents,  tythes,  and  hereditaments  (except  liberties  and 
franchises)  as  they  now  have,  claim,  or  enjoy,  or  hereafter 
shall  or  may  have,  claim,  or  enjoy,  whereof  his  Majesty,  his 
progenitors,  predecessors,  or  ancestors,  or  whereof  his  Majesty, 
his  heirs  or  successors,  or  he  or  they  by,  from,  or  under  whom 
his  Majesty,  his  heirs  or  successors,  any  thing  hath  or  law- 
fully claimeth  or  shall  have  or  lawfully  claim,  or  some  of 
them,  by  force  of  some  right  or  title  to  the  same,  have  not  or 
shall  not  have  been  answered,  by  virtue  of  such  right  or 
title,  the  rents,  revenues,  issues,  or  profits  thereof  within  the 
space  of  sixty  years  next  before  the  filing,  issuing,  or 
commencing  of  every  such  action,  bill,  plaint,  information, 
commission,  or  other  suit  or  proceeding  as  shall  at  any  time 
or  times  hereafter  be  filed,  issued,  or  commenced  for  recover- 
ing the  same,  or  in  respect  thereof,  nor  the  same  have  been 
nor  shall  have  been  duly  in  charge,  or  stood  insuper  of  record 
as  aforesaid,  within  the  said  space  of  sixty  years,  against  all 
and  every  person  and  persons,  their  heirs  and  assigns,  having, 
claiming,  or  pretending  to  have,  or  who  shall  or  may  have,  as  as^ainst 
claim,  or  pretend  to  have,  any  estate,  right,  title,  interest,  *iij5J^^°* 
claim,  or  demand  whatsoever  of,  in,  or  to  the  same  by  force  any  estate 
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or  interest 
therein  by 
colour  of 
any  letters 
patent  or 
grants 
upon  sug- 
gestion of 
conceal- 
ment, 
wrongful 
detaining, 
&c.,  for 
which 
judgement 
hath  not  or 
shall  not 
be  given 
for  the 
Crown 
within 
sixty  yearf 
before  the 
commenc- 
ing such 
suit. 


In  what 
cases  the 
rents  and 
profits  of 
manors,  &c. 
shall  be 
deemed  to 
be  duly  in 
charge. 


Cases 

wherein 
reversions 
or  remain- 
ders in  the 
Crown  of 
any 

manors, 
&c.,  are 
not  liable 
to  be  im- 
peached by 
this  Act. 


or  colour  of  any  letters  patents,  or  grants  npon  suggestion  of 
coiLoealmeut  or  ifvTongful  detaining,  or  not  being  in  charge, 
or  defective  titles,  or  by,  from,  or  under  any  patentees  or 
grantees,  or  any  letters  patents  or  grants  upon  suggestion  of 
concealment  or  wrongful  detaining,  or  not  being  in  charge, 
or  defective  titles,  of  or  for  which  said  manors,  lands,  tene- 
ments, rents,  tythes,  and  hereditaments,  or  any  of  them,  no- 
verdict,  judgement,  decree,  judicial  order  upon  hearing,  or 
sentence  of  any  court  now  standing  in  force  hath  been  had 
or  given,  or  any  such  verdict,  judgement,  decree,  judicial 
order  upon  hearing,  or  sentence  of  court  shall  hereafter  be 
had  or  given,  in  any  action,  bill,  plaint,  or  information  in 
any  of  his  Majesty's  courts  at  Westminster,  for  or  in  the 
name  of  the  King's  Majesty,  or  any  of  his  ancestors,  pro- 
genitors, predecessors,  heirs,  or  successors,  or  for  any  of  the 
said  patentees  or  grantees,  or  for  their  or  any  of  their  heirs, 
or  assigns,  within  the  space  of  sixty  years  next  before  the 
filing,  issuing,  or  commencing  of  every  such  action,  bill, 
plaint,  information,  commission,  or  other  suit  or  proceeding 
as  shall  at  any  time  or  times  hereafter  be  filed,  issued,  or 
commenced  fur  recovering  the  same,  or  in  respect  thereof  as 
aforesaid. 

2.  Provided  always, .  .  .  that  where  the  rents,  revenues, 
issues,  or  pi-ofits  of  any  manors,  lands,  tenements,  tythes,  or 
hereditaments  are  or  diall  be  in  charge  by,  to,  or  with  any 
auditor  or  auditors  or  other  proper  officer  or  officers  of  the 
revenue,  such  rents,  revenues,  issues,  and  profits  shall  be 
held,  deemed,  and  taken  to  be  duly  in  charge  within  the 
meaning  and  intent  of  this  Act,  any  usage  or  custom  to  the 
contrary  notwithstanding. 

8.  Provided  always,  that  this  Act  or  any  thing  therein 
contained  shall  not  extend  to  bar,  impeach,  or  hinder  his 
Majesty,  bis  heirs  or  successors,  of,  for,  or  from  any  manors, 
tenements,  rents,  tythes,  or  hereditaments  whereof  any  rever- 
sion or  remainder  now  is  in  his  Majesty,  for  or  concerning 
the  said  reversion  or  remainder,  nor  of,  for,  or  from  any 
reversion  or  remainder,  or  possibility  of  reversion  or  remain- 
der, in  any  of  his  Majesty's  progenitors  or  predecessors  or 
ancestors,  which  by  the  expiration,  end,  or  other  determina- 
tion of  any  limited  estate  of  fee-simple,  or  of  any  fee-tail  or 
other  particular  estate,  hath  or  ought  to  have  first  fallen  or 
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become  in  possession,  or  whicli  shall  or  may  or  ought  heie- 
518.  after  first  to  fall  or  come  in  possession,  within  the  space  of 
sixty  years  next  before  the  filing,  issuing,  or  commencing  of 
any  such  action,  bill,  plaint,  information,  commission,  or 
other  suit  or  proceeding  as  shall  at  any  time  or  times  here- 
after be  filed,  issued,  or  commenced  for  recoYcring  the  same, 
or  in  respect  thereof;  nor  of,  for,  or  from  any  right  or  title 
first  accrued  or  grown  to  his  Majesty,  or  any  of  his  pro- 
genitors, predecessors,  or  ancestors,  or  which  shall  first  accrue 
or  grow  to  his  Majesty,  or  any  of  his  heirs  or  successors,  of, 
iu,  or  to  any  manors,  lands,  tenements,  .rents,  tythes,  or  here- 
ditaments at  any  time  or  times  .within  the  space  of  sixty 
years  next  before  the  filing,  issuing,  or  commencing  of  any 
such  action,  bill,  plaint,  information,  commission,  or  other 
suit  or  proceeding  as  shall  at  any  time  or  times  hereafter  be 
filed,  issued,  or  commenced  for  recovering  the  same,  or  in 
respect  thereof,  and  not  before. 

4.  Provided  also,  .  .  .  that  this  Act  or  anything  therein  Limitatioiv 
contained  shall  not  extend  to  any  manois,  lands,  tenements,  of  the  Act 
rents,  tythes,  or  hereditaments  mentioned  to  be  granted  or  JLgct  u>" 
conveyed  by  any  of  his  Majesty's  progenitors,  predecessors,  erants 
or  ancestors,  or   by  any  other    under   whom    his  Majesty  ^<>™*^« 
claimeth,  to  any  person  or  persons,  of  any  limited  estate  in  any  limited:' 
fee-simple,  or  of  any  estate  in  tail  or  other  particular  estate,  ««tate,  &c 
which  several  estates  (if  the  same  had  been  good  and  effec- 
tual in  law)  have  or  ought  to  have  first  fallen  or  become  in 
possession  or  will  or  ought  first  to  fall  or  come  in  possession 
518.      within  the  space  of  sixty  years  next  before  the  filing,  issuing* 
or  commencing  of  any  such  action,  bill,  plaint,  information, 
commission,  or  other  suit  or  proceeding  as  shall  at  any  time 
or  times  hereafter  be  filed,  issued,  or  commenced  for  recover- 
ing the  same,  or  in  respect  thereof  as  aforesaid  ;  nor  to  any 
manoi-s,  lands,  tenements,    rents,  tythes,  or    hereditaments 
mentioned  to  be  granted  or  conveyed  by  any  of  his  Majesty's 
progenitors,  predecessors,  or  ancestors,  or  by  any  other  under 
whom  his  Majesty  claimeth,  to  any  person  or  persons,  in  fee- 
tail  or  other  particular  estate,  whereof  the  reversion  or  inheri- 
tance (if  such  estate  tail  or  other  particular  estate  had  been 
good  and  effectual  in  law)  should  have  been  and  continued 
in  his  Majesty,  or  any  of  his  progenitors,  predecessors,  or 
ancestors,  or  should  or  ought  hereafter  to  be  and  continue  in 
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his  Majesty,  his  heirs  or  successors,  at  any  time  within  the 
space  of  sixty  years  next  before  the  filing,  issuing,  or  com- 
mencing of  any  such  action,  bill,  plaint,  informa'tion,  com- 
mission, or  other  suit  or  proceeding  as  shall  at  any  time  or 
times  hereafter  be  filed,  issued,  or  commenced  for  recovering 
the  same,  or  in  respect  thereof  as  aforesaid. 
The  Raid  5.  Provided  also, .  .  .  that  all  and  singular  the  said  manors, 

^c^t'^be  ^&^^B»  tenements,  and  hereditaments  shall  at  all  times  hero- 
hoiden  of  after  be  holden  of  his  Majesty,  his  heirs  and  successors,  and 
the  Crown  Qf  other  person  and  persons,  bodies  politic  and  corporate,  their 
usual  heirs   and   successors   respectively,  by  the  same   tenures,      p.  518. 

tenures,       services,  fee-farms,  chief  rents,  heriots,  and  other  duties,  to 
an?  duties.  ^^  intents  and  purposes,  as  the  same  should  or  ought  of 
right  to  have  been  holden  if  the  estates,  rights,  and  interests 
established  and  made  sure  by  this  present  Act    had  been 
before  the  making  of  this  Act  fi.rm,  good,  and  effectual  in 
law. 
General  re-       C.  Saving  to  every  person  and  persons,  bodies  politic  and 
•*^*^*®°°^  corporate,  their  heirs  and  successors  (other  than  his  most 
excellent  Majesty,  his  heii*s  and  successors,  and  other  than 
all  patentees  or  grantees  of  concealments  or  defective  titles, 
and  all  and  every  person  or  persons  claiming  from,  by,  or 
under  them  or  any  of  them  for  or  in  respect  or  by  reason  of 
any  such  patents  or  grants  of  concealments  or  defective 
titles,)  all  such  rights,  title,  interest,  estate,  rents,  commons, 
customs,  duties,  profits,  and  other  claims  and  demands  what- 
soever in,  to,  or  out  of  the  said  manors,  lands,  tenements, 
tythes,  or  hereditaments  as  they  or  any  of  them  had  or  ought 
to  have  had  befoie  the  making  of  this  Act,  any  thing  in  this 
Act  to  the  contrary  notwithstanding. 
Provision         ^'  Provided  also,  .  .  .  that  where  any  fee-farm  rent  or 
forsecnr-     other  rent  or  rents  have  been  or  shsU   be  answered  and 
Ciwnsuch  *c*™lly  P*i^  *o  the  King's  Majesty,  or  to  any  his  prede- 
fee  farm  or  cessors,  heirs  or  successors,  within  the  space  of  sixty  yeare 
&c*'*M  have  ^®^^  l>©fore  any  action,  bill,  plaint,  information,  commission, 
been  paid     ^^  Other  suit  or  proceeding  shall  at  any  time  or  times,  here-      p.  519. 
within  a      after  be  filed,  issued,  or  commenced  for  recovering  the  same, 
time.  ^'  ^  respect  thereof  out  of  any  manors,  lands,  tenements,  or 

hereditaments  of  which  manors,  lands,  tenements,  or  here- 
ditaments the  estates,  rights,  or  interests,  being  defective, 
are  established  and  made  sure  by  this  present  Act,  and  the 
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King's  Majesty,  his  heirs  and  suooessors,  shall  from  hence- 
forth for  ever  have,  hold,  and  enjoy  the  said  rents  and 
arrearages  thereof  in  snch  manner  and  form  and  as  fully  and 
amply  as  the  same  are  or  were  enjoyed  at  any  time  within 
the  said  space  of  sixty  years. 

8.  Provided  always,  .  .  .  that  nothing  in  this  Act  con-  Right 
tained  shall  extend  or  be  prejudicial  to  the  right,  title,  or  ^^^[^"Jj 
claim  of  any  person  or  persons  in  or  to  any  manors,  lands,  the  Crown 
tenements,  or  hereditaments  hy  virtue  of  or  under  any  grant  of  any 

or  grants,  letters  patent  or  letters  patents,  from  any  of  his  &c.^^Sde 
Majesty's  progenitors,  ancestors,  or  predecessors,  or  by  virtue  before 
of  or  under  any  grant  or  grants,  letters  patent  or  letters  iJee^not 
patents,  from  his  Majesty,  made  or  passed  before  the  first  prejudiced 
day  of  January  one  thousand  seven  hundred  and  sixty-nine,  bythwAct, 
so  as  such  right,  title,  or  claim  be  prosecuted  with  effect  by  if  prose- 
bill,  plaint,  infdrmation,  or  other  suit  or  proceeding  in  some  jq  ^  -^  " 
of  his  Majesty's  courts  of  record  at  Westminster  within  the 
space  of  one  year  from  the  first  day  of  January  one  thousand 
seven  hundred  and  sixty-nine. 

9.  Provided  always,  .  .  .  that  nothing  in  this  Act  con-  Right  of 
tained  shall  extend  or  be  prejudicial  to  any  right,  title,  or  *^®  Crown 
claim  which  his  Majesty  now  hath  to  any  lands,  tenements,  Unds,  &c., 
or  hereditaments  within  the  manor  of  East  Greenwich,  in  the  within  the 
county  of  Kent,  or  to  any  messuages,  lands,  tenements,  or  Eut  Green- 
hereditaments   within    the    precinct,   district,   or    liberty  wich  or 
commonly  called  the  Savoy,  in  the  county  of  Middlesex,  or  t"^,*s^°^ 
to  any  the  manors,  messuages,  advowsons,  buildings,  lands,  not  preju- 
tenements,   hereditaments,   and    appurtenances   being    the  ^^^^' 
estate  and  possession  of  the  late  hospital  of  Savoy,  or  of  the  if  prose- 
master  and  chaplains  of  the  said  hospital,  so  as  such  right,  5«*«dwith. 
title,  or  claim  ^  prosecuted  with  effect  by  bill,  plaint,  infer-  years, 
mation,  or  other  suit  or  proceeding  in  some  of  his  Majesty's 

courts  of  record  at  Westminster  within  the  space  of  two 
years  from  the  first  day  of  January  one  thousand  seven 
hundred  and  sixty-nine. 

10.  Provided  always,  .  .  .  that  no  putting  in  charge,  nor  Prorision 
standing  insuper,  nor  taking  or  answering  the  farm  rents,  ^^^at^hall 
revenues,  or  profits  of  any  of  the  said  manors,  lands,  tene-  or  shall  not 
ments,  or  hereditaments  by  force,  colour,  or  pretext  of  any  ^  deemed 
letters  patent  or  grants  of  concealments  or  defective  titles,  or  in  charge, 
of  manors,  lands,  tenements,  or  hereditaments  out  of  charge,  standing 
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iniwper,  ur  qp  |,y  force,  coloar,  or  pretext  of  any  inquisitions,  present- 
i^swering  ments  by  or  hj  reason  of  any  commission  or  other  authority 
by  or  to  to  find  out  concealments,  defective  titles,  or  lands,  tenements, 
the  own,  ^^  hereditaments  out  of  charge,  shall  be  deemed,  construed,  p.  519. 
or  taken  to  be  a  putting  in  charge,  standing  insuper,  or 
taking  or  answering  the  farm  rents,  revenues,  or  profits  by 
or  to  his  Majesty,  or  any  of  his  progenitors  or  predecessors, 
heirs,  or  successors,  unless  thereupon  such  manors,  lands, 
tenements,  or  hereditaments  have  been  or  shall  be,  upon 
some  information  or  suit  on  the  behalf  of  his  Majesty  or 
some  of  his  progenitors  or  predecessors,  heirs  or  successors, 
upon  a  lawful  verdict  given  or  to  be  given,  or  demurrer  in 
law  adjudged,  or  upon  a  hearing  ordered  or  decreed  for  his 
Majesty  or  some  of  his  progenitors  or  predecessors,  heirs  or 
successors,  or  of  some  of  them,  within  the  space  of  sixty 
years  next  before  the  filing,  issuing,  or  commencing  of 
every  such  action,  bill,  plaint,  information,  commission,  or 
other  suit  or  proceeding  as  shall  at  any  time  or  times  here- 
after be  filed,  issued,  or  commenced  for  recovering  the  same 
or  in  respect  thereof  as  aforesaid. 
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48  GEO.   III.   C.   47   (CBOWN  CLAIMS  LIMITATION  (IRELAND) 

ACT,   1808). 

An  Act  for  quieting  possessions  and  confirming  defective  titles  in 
Ireland^  and  limiting  the  right  of  the  Crown  to  sue  in 
manner  therein  mentioned  ;  and  for  the  relief  of  incumbents 
in  respect  of  arrears  due  to  the  Crown^  during  the  incumbency 
of  their  predecessors.  [27th  May  1808.] 

Whereas  by  an  Act,  passed  in  the  ninth  year  of  his  present  9  Geo.  a 
]Vlajest}''8  reign,  intituled,  An  Act  to  amend  and  render  more 
effectual  an  Act  made  in  the  twenty-first  year  of  the  reign  of  King 
James  the  First,  intituled,  "  An  Act  for  the  general  quiet  of  the 
subjects  against  all  pretences  of  concealment  whatsoever"  it  was 
enacted,  that  the  King's  Majesty,  his  heirs,  and  successors, 
should  not  implead  for  any  manors,  lands,  or  hereditaments 
whereon  the  right  to  such  lands,  manors  or  hereditaments 
did  not  or  should  not  have  accrued  within  sixty  years  next 
before  the  commencement  of  any  suits  instituted  in  respect 
of  the  same :  and  whereas  it  is  expedient  to  limit  in  like 
manner  the  right  and  title  of  his  Majesty,  his  heirs  and  suc- 
cessors, in  and  to  all  manors,  lands,  tenements,  rents,  tythes 
and  hereditaments  (except  liberties  and  franchises)  in 
Ireland  to  sixty  years  next  before  the  commencement  of  any 
suit  or  proceeding  for  the  same,  and  to  secure  to  all  his 
Majesty's  subjects  the  free  and  quiet  enjoyment  of  all  manors, 
lands,  tenements,  rents,  tythes,  and  hereditaments  which 
they  or  those  under  whom  they  claim  respectively  have  held 
or  enjoyed,  or  whereof  they  have  taken  the  rents,  revenues, 
issues  or  profits  for  the  space  of  sixty  years  next  before  the 
commencement  of  any  suit  or  proceeding  for  the  same; 
wherefore  be  it  enacted  by  the  King's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  spiritual  and 
temporal,  and  Commons,  in  this  present  Parliamen  t  assembled,  HIb  Majef  t  j 
and  by  the  authority  of  the  same,  that  the  King's  Majesty^   "^'^^  °®* 
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sue  for  any  his  heirs  or  successors,  shall  not  at  any  time  hereafter  sue, 
S!**^^t*'^  impe€W3h,  question  or  implead  any  person  or  persons,  bodies 
hath  not  politick  or  corporate  in  Ireland^  for  or  in  anywise  concerning  p-  520. 
nor  shall  any  manors,  lands,  tenements,  rents,  tythes  or  hereditaments 
within*^"*  whatsoever  (other  than  liberties  or  franchises)  or  for  or  in 
sixty  yean  anywise  concerning  the  revenues,  issues,  or  profits  thereof, 
before  the  ^j.  j^^^  ^j^y  title,  claim,  challenge  or  demand  of,  in,  or  to  the 
ment  of  same  or  any  of  them,  by  reason  of  any  right  or  title  which 
such  suit,  hath  not  first  accrued  or  grown  or  which  shall  not  here- 
after first  accrue  or  grow  within  the  space  of  sixty  years 
next  before  the  filing,  issuing,  or  commencing  of  every  such 
action,  bill,  plaint,  information,  commission  or  other  suit  or 
proceeding,  as  shall  at  any  iime  or  times  hereafter  bo  filed, 
issued,  or  commenced  for  recovering  the  same  or  in  respect 
thereof,  unless  his  Majesty,  or  some  of  his  progenitors, 
predecessors,  heii-s  or  successors,  or  some  other  person  or 
persons,  bodies  politick  or  corporate,  under  whom  his  Majestj, 
his  heirs  or  successors,  any  thing  hath  or  lawfully  claimeth, 
or  shall  have  or  lawfully  claim,  have  or  shall  have  been  in 
the  actual  seisin  thereof,  or  have  or  shall  have  been  answered 
by  force  and  virtue  of  any  right  or  title  to  the  same,  the 
rents,  revenues,  issues  or  profits  thereof,  or  the  rents,  issues 
or  profits  of  any  honors,  manors  or  other  hereditaments, 
whereof  the  premises  in  question  shall  be  part  or  parcel, 
within  the  said  space  of  sixty  years,  or  that  the  same  have  or 
shall  have  been  duly  in  charge  to  his  Majesty,  or  some  of  his 
progenitors,  predecessors  or  ancestors,  heirs  or  successors, 
within  the  said  space  of  sixty  years ;  and  that  all  and  every 
person  or  persons,  bodies  politick  and  corporate,  their  heirs 
and  assigns,  and  all  claiming  by,  from,  or  under  them  or  any 
of  them,  for  and  according  to  their  and  every  of  their  several 
estates  and  interests  which  they  have  or  claim  to  have,  or 
shall  or  may  have  or  claim  to  have  in  the  same  respectively, 
shall  at  all  times  hereafter  quietly  and  freely  have,  hold  and 
enjoy,  against  his  Majesty,  his  heirs  and  successors,  claiming 
by  any  title  which  hath  not  first  accrued  or  grown  or  which 
shall  not  hereafter  first  accrue  or  grow  within  the  said  space 
of  sixty  years,  all  and  singular  manors,  lands,  tenements,  rents, 
tythes  and  hereditaments  whatsoever,  (except  liberties  and 
franchises)  which  he  or  they,  or  his  or  their  or  any  of  their 
ancestors  or  predecessors,  or  those  from,  by  or  under  whom 
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they  do  or  shall  claim,  or  shall  have  held  or  enjoyed  or  taken 
the  rents,  revennes,  issaes  or  profits  thereof  hy  the  space  of 
sixty  years  next  before  the  filing*  issuing  or  commencing  of 
every  such  action,  bill,  plaint,  information,  commission  or 
other  snit  or  proceeding,  as  shall  at  any  time  or  times  hereafter 
be  fi.led,  issued  or  commenced  for  recovering  the  same,  or  in 
respect  thereof,  unless  his  Majesty,  or  some  of  his  progenitorsy 
predecessors  or  ancestors,  heirs  or  successors,  or  some  other 
person  or  persons,  bodies  politick  or  corporate,  by,  from,  or 
under  whom  his  Majesty,  his  heirs,  or  successors,  anything 
hath  or  lawfully  claimeth,  or  shall  have  or  lawfully  claim  in 
the  said  manors,  lands,  tenements,  rents,  tythes  or  heredita- 
ments, by  force  of  any  right  or  title  have  or  shall  have  been 
in  the  actual  seisin  thereof,  or  have  been  or  shall  have  been 
answered  by  virtue  of  any  such  right  or  title,  the  rents, 
revenues,  issues,  or  other  profits  thereof,  within  the  said 
space  of  sixty  years,  or  that  the  same  have  or  shall  have 
been  duly  in  charge  as  aforesaid  within  the  said  space  of 
sixty  years. 

2.  Provided   always,  and  be  it  enacted,  that  where  the  In  what 
rents,  revenues,  issues  or  profits  of  any  manors,  lands,  tone-  ^^  ^^ 
ments,  tythes  or  hereditaments  are  or  shall  be  in  charge,  by,  profits  of 
to,  or  with  any  auditor  or  auditors,  or  proper  officer  or  officers  ^^  *^^* 
of  the  revenue,  such  rents,  revenues,  issues  and  profits  shall  iq  charge, 
be  held,  deemed  and  taken  to  be  duly  in  charge  within  the 

intent  and  meaning  of  this  Act ;  any  usage  or  custom  to  the 
contrary  notwithstanding. 

3.  Provided  always,  that  this   Act   or   anything  herein  Cases 
contained  shall  not  extend  to  bar,  impeach  or  hinder  his  ^^•'•j** 

*  rsTarsions 

Majesty,  his  heirs  or  successors,  of,  for,  or  from  any  manors,  or  remain- 
tenements,  rents,  tythes  or  hereditaments,  whereof  any  re-  J!,*"  **»  *^* 
version  or  remainder  now  is  in  his  Majesty  for  or  concerning  ^^y  \^^^ 
the  said  reversion  or  remainder ;  nor  of,  for,  or  from  any  are  not 
reversion    or    remainder,    or    possibility    of   reversion    or  j^  ga^^* 
remainder  in  any  of  his  Majesty's  progenitors,  predecessors,  by  this  Act. 
or  ancestors,  which  by  the  expiration,  end,  or  other  deter- 
mination of  any  limited  estate  of  fee  simple,  or  of  any  fee 
tail  or  other  particular  estate,  hath  or  ought  to  have  first 
fallen  or  become  in   possession,  or  which  shall  or  may  or 
ought  hereafter  first  to  fall  or  come  in  possession  within  the 
space  of   sixty  years  next    before  the  filing,  issuing    or 
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Lands  to  be 
holden  of 
the  Crown 
upon  the 
usual 
tenures, 
services, 
and  duties. 


When  rents 
shall  be 
paid  to  the 
king  with- 
in sixty 
years,  thej 
shall  re* 
main  pay- 
able. 


commenoing  of  any  Buch  action,  bill,  plaint,  information, 
commission,  or  other  suit  or  proceeding,  or  shall  at  any  time 
or  times  hereafter  be  filed,  issned,  or  commenced  for  recover- 
ing the  same  or  in  respect  thereof;  nor  of,  for,  or  from  any 
right  or  title  first  accrued  or  grown  to  his  Majesty,  or  any  of 
his  progenitors,  predecessors  or  ancestors,  or  which  shall  first 
accrue  or  grow  to  his  Majesty,  or  any  of  his  heirs,  or 
successors,  of,  in,  or  to  any  manors,  lands,  tenements,  rents, 
tythes  or  hereditaments,  at  any  time  or  times  within  the 
space  of  sixty  years  next  before  the  filing,  issuing,  or  com- 
menoing, of  any  such  action,  bill,  plaint,  information, 
commission,  or  other  suit  or  proceeding,  as  shall  at  any  time 
or  times  hereafter  be  filed,  issued  or  oommenoed  for  recover- 
ing the  same  or  in  respect  thereof,  and  not  before. 

4.  Provided  also,  and  be  it  enacted,  that  all  and  singular 
the  said  manors,  lands,  tenements,  tythes  and  hereditaments, 
shall  at  all  times  hereafter  be  holden  of  his  Majesty,  his  heirs 
and  successors,  and  of  other  person  or  persons,  bodies  politic 
and  corporate,  their  heirs  and  successors  respectively,  by  the 
same  tenures,  services,  fee  farms,  chief  rents,  quit  rents, 
heriots,  and  other  duties,  to  all  intents  and  purposes  as  the 
same  should  or  ought  of  right  to  have  been  holden  if  the 
estates,  rights  and  interests  established  and  made  sure  by 
this  present  Act  had  been  before  the  making  of  this  Act  firm 
and  effectual  in  law :  saving  to  every  person  and  persons, 
bodies  politick  and  corporate,  their  heirs  and  successors 
(other  than  his  most  excellent  Majesty,  his  heirs  and 
successors)  all  such  rights,  title,  interest,  estate,  rents, 
commons,  customs,  duties,  profits,  and  other  claims  and 
demands  whatsoever,  into  or  out  of  the  said  manors,  lands, 
tenements,  tjthes  or  hereditaments,  as  they  or  any  of  them 
had  or  ought  to  have  had  before  the  passing  of  this  Act; 
anything  in  this  Act  to  the  contrary  notwithstanding. 

5.  Provided  also,  and  be  it  enacted,  that  where  any  fee 
farm  rent  or  other  rent  or  rents  have  been  or  shall  be 
answered  and  actually  paid  to  the  King's  Majesty,  or  to  any 
of  his  predecessors,  heirs  or  successors,  within  the  space  of 
sixty  years  next  before  any  action,  bill,  plaint,  information, 
commission,  or  other  suit  or  proceeding  shall  at  any  time  or 
times  hereafter  be  filed,  issued  or  commenced  for  recovering 
the  same,  or  in  respect  hereof,  out  of  any  manors,  lands. 
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tenements,  ty thes  or  horeditaments,  of  whioh  manors,  lands, 
tenements,  tythes  or  hereditaments,  the  estates,  rights  or 
interests  being  defective,  are  established  and  made  sure  by 
this  present  Act,  that  his  Majesty,  his  heirs  and  snocessors, 
shall  from  henceforth  for  ever  have,  hold,  and  enjoy  the  said 
rents  and  arrearages  thereof  in  such  manner  and  form  and  as 
fully  and  as  amply  as  the  same  are  or  were  enjoyed  at  any 
time  within  the  said  space  of  sixty  years. 

6.  And  be  it  further  enacted,  that  in  all  cases  where  any  Certain 
rents  or  other  dues  in  the  nature  or  lieu  of  rents  now  are  or  f**?**,^**' 
shall  hereafter  become  due  and  payable  to  his  Majesty,  his  on  usual 
heirs  and  successors,  out  of  or  chargeable  upon  any  rectories,  tenures, 
vicarages,  curacies  or  other  ecclesiastical  benefices,  or  payable 
by  the  rectors,  vicars,  curates  or  other  ecclesiastical  persons, 
the  incumbents  thereof  respectively  having  respectively 
actual  cure  of  souls,  such  rectors,  vicars,  curates,  or  other 
ecclesiastical  persons,  or  any  of  them,  shall  not  be  subject  or 
liable  to,  or  compellable  to  pay  or  satisfy  to  his  Majesty,  his 
heirs  or  successors,  any  arrear  or  arrears  of  such  rent  or  rents 
or  other  dues  which  shall  have  accrued  or  shall  hereafter 
accrue  due  and  payable  before  the  accruing  of  the  title  of 
such  rector,  vicar,  curate  or  other  ecclesiastical  person  to 
such  rectories,  vicarages,  curacies  or  other  ecclesiastical 
benefices  aforesaid ;  and  that  no  distress,  action,  suit  or  other 
proceeding  whatsoever  shall  be  made,  brought,  commenced 
or  prosecuted  against  any  such  rector,  vicar,  curate,  or  other 
ecclesiastical  person  during  his  life,  or  against  his  lands, 
tenements,  goods  or  chattels  after  his  death,  for  any  such 
arrear  or  any  part  thereof. 
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English 
Act,  21 
Jac.  1,  c. 
16. 


Irish  Act, 
10  Car.  1, 
Sesf.  2,  c.  9. 


In  actions 
of  debt  or 
upon  the 
case,  no 
acknow- 
ledgment 
■hall  be 
deemed 
sufficient, 


9  OBO.  IV.  c.  14  (lord  tenterden's  act). 

An  Act  for  rendering  a  varitten  memorandum  necessary'  to  the 
validity  of  certain  promises  and  engagements. 

[9tt  May  1828.] 

Whereas  by  an  Act  passed  in  England  in  the  twenty-first 
year  of  the  reign  of  King  James  the  First,  it  was,  among 
other  things,  enacted,  that  all  actions  of  aoconnt  and  upon 
the  case,  other  than  such  accounts  as  concern  the  trade  of 
merchandise  between  merchant  and  merchant,  their  factors 
or  servants,  all  actions  of  debt  grounded  upon  any  lending 
or  contract  without  specialty,  and  all  actions  of  debt  for 
arrearages  of  rent,  should  be  commenced  within  three  years 
after  the  end  of  the  then  present  session  of  parliament,  or 
within  six  years  next  after  the  cause  of  such  actions  or  suit, 
and  not  after :  and  whereas  a  similar  enactment^is  contained 
in  an  Act  passed  in  Ireland  in  the  tenth  year  of  the  reign  of 
King  Charles  the  First :  and  whereas  various  questions  have 
arisen  in  actions  founded  on  simple  contract,  as  to  the  proof 
and  effect  of  acknowledgments  and  promises  offered  in 
evidence  for  the  purpose  of  taking  cases  out  of  the  operation 
of  the  said  enactments ;  and  it  is  expedient  to  prevent  such 
questions,  and  to  make  provision  for  giving  effect  to  the  said 
enactments  and  to  the  intention  thereof:  be  it  therefore 
enacted  by  the  King's  most  excellent  majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal, 
and  Commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  that  in  actions  of  debt  or  upon  the 
case  grounded  upon  any  simple  contract  no  acknowledgment 
or  promise  by  words  only  shall  be  deemed  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  any  case 
out'  of  the  operation  of  the  said  enactments  or  either  of  them, 
or  to  deprive  any  party  of  the  benefit  thereof,  unless  such 
acknowledgment  or  promise  shall  be  made  or  contained  by 
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or  in  some  writing  to  be  signed  by  the  party  chargeable  unless  it  be 
thereby;  and  that  where  there  shall  be  two  or  more  joint  ''^v"**^^* 
contractors,  or  execntors  or  administrators  of  any  contractor,  payment, 
no  snch  joint  contractor,  executor,  or  administrator  shall  lose  joint  con-  . 
the  benefit  of  the  said  enactments  or  either  of  them,  so  as  to  trac*o»- 
be  chargeable  in  respect  or  by  reason  only  of  any  written 
acknowledgment  or  promise  made  and  signed  by  any  other 
or  others  of  them :  provided  always,  that  nothing  herein 
contained  shall  alter  or  take  away  or  lessen  the  effect  of  any 
payment  of  any  principal  or  interest  made  by  any  person 
whatsoever :  provided  also,  that  in  actions  to  be  commenced  Proyiso  for 
against  two  or  more  such  joint  contractors,  or  execntors  or  *^.®  ?"*  ^f 
administrators,  if  it  shall  appear  at  the  trial  or  otherwise  tractors, 
that  the  plaintiff,  though  barred  by  either  of  the  said  recited 
Acts  or  this  Act,  as  to  one  or  more  of  such  joint  contractors,  or 
executors  or  administrators,  shall  nevertheless  be  entitled  to 
recover  against  any  other  or  others  of  the  defendants,  by 
virtue  of  a  new  acknowledgment  or  promise,  or  otherwise, 
judgment  may  be  given  and  costs  allowed  for  the  plaintiff  as 
to  such   defendant  or  defendants  against  whom  he  shall 
recover,  and  for  the  other  defendant  or  defendants  against 
the  plaintiff. 

2.  And  be  it  further  enacted,  that  if  any  defendant  or  Pleas  in 
defendants  in  any  action  on  any  simple  contract  shall  plead  abatement 
any  matter  in  abatement,  to  the  effect  that  any  other  person 

or  persons  ought  to  be  jointly  sued,  and  issue  be  joined  on 
such  plea,  and  it  shall  appear  at  the  trial  that  the  action 
p.  655.  could  not,  by  reason  of  the  said  recited  Acts  or  this  Act,  or  of 
either  of  them,  be  maintained  against  the  other  person  or 
persons  named  in  such  plea,  or  any  of  them,  the  issue  joined 
on  such  plea  shall  be  found  against  the  party  pleading  the 
same  (1). 

3.  And  be   it  further  enacted,  that  no  indorsement  or  indorse- 
memorandum  of  any  payment  written  or  made  after  the  time  ments  of 

p.  121.      appointed  for  this  Act  to  take  effect,  upon  any  promissory  ^7^^^ 
note,  bill  of  exchange,  or  other  writing,  by  or  on  the  behalf 
of  the  party  to  whom  such  payment  shall  be  made  shall  be 
deemed  sufficient  proof  of  such  payment,  so  as  to  take  the 
case  out  of  the  operation  of  either  of  the  said  statutes. 

(1)  Repealed.    See  42  &  43  Vict.  o.  59,  Schedule,  Part  H. ;  46  &  47 
Vict.  c.  49. 

2  S 
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Simple  oon- 
tract  debt9 
alleged  by 
way  of  Mt- 
ofif. 

Memoran- 
dums ex- 
empted 
from 
stamps. 

Not  to  ex- 
tend to 
Scotland. 


4.  And  be  it  farther  enacted,  that  the  said  recited  Acts 
and  this  Act  shall  be  deemed  and  taken  to  apply  to  the  case 
of  any  debt  on  simple  contract  alleged  by  way  of  set-off  on 
the  part  of  any  defendant,  either  by  plea,  notice  or  otherwise. 

8.  And  be  it  farther  enacted,  that  no  memorandom  or 
other  writing  made  necessary  by  this  Act  shall  be  deemed  to 
be  an  agreement  within  the  meaning  of  any  statute  relating 
to  the  duties  of  stamps. 

9.  And  be  it  further  enacted,  that  nothing  in  this  Act 
contained  shall  extend  to  Scotland, 


pulOS. 
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3  &  4  WM.  IV.  c.  27  (the  real  property  limitation  act, 

1833). 

An  Act  for  the  Limitation  of  Actions  and  Suits  relating  Jo  Real 
Property^  and  for  simplifying  the  Remedies  for  trying  the 
Bights  thereto.  [24th  Jtdy,  1833.] 

(As  amended  hy  the  Real  Property  Limitation  Act^  1874, 37  dt  38 

Vict.  c.  57,  and  other  Acts')  (1\ 

Be  it  enacted  by  the  king's  moBt  excellent  majestj,  by  and 

with  the    advice  and  oonjsent  of   the   lords  spiritual  and 

temporal,  and  commons,  in  this  present  parliament  assembled, 

and  by  the  authority  of  the  same,  that  the  words  and  Meaning  of 

expressions  herein-after  mentioned,  which  in  their  ordinary  *^t J^°^** 

signification  have  a  more  confined  or  a  different  meaning, 

shall  in  this  Act,  except  where  the  nature  of  the  provision  or 

the  context  of  the  Act  shall  exclude  such  construction,  be 

interpreted  as  follows;  (that  is  say,)  the  word  ''land^  shall  ''Land." 

277.  extend  to  manors,  messuages,  and  all  other  corporeal  heredi* 
tamenfs  whatsoever,  and  also  to  tithes  (other  than  tithes 
belonging  to  a  spiritual  or  eleemosynary  corporation  sole), 
and  also  to  any  share,  estate,  or  interest  in  them  or  any  of 
them,  whether  the  same  shall  be  a  freehold  or  chattel 
interest,  and  whether  freehold  or  copyhold,  or  held 
according  to  any  other  tenure  ;  and  the  word  "  rent "  shall  «<  Rent." 

279.  extend  to  all  heriots,  and  to  all  services  and  suits  for  which 
a  distress  may  be  made,  and  to  all  annuities  and  periodical 
sums  of  money  charged  upon  or  payable  out  of  any  land 
(except  moduses  or  compositions  belonging  to  a  spiritual  or 
eleemosynary  corporation  sole);  and  the  person  through  Penon 
whom  another  person  is  said  to  claim  shall  mean  any  person  through 
by,  through,  or  under,  or  by  the  act  of  whom  the  person  so  ^t^^ 

I        *  in 

(1)  ITie  changes  introduced  by  the  Real  Property  Limitation  Act, 
1874,  are  in  italics.  For  the  Act  in  its  original  form,  see  poaty  p.  642. 
For  the  Beal  Property  Limitation  Act,  1874,  see  p.  684. 

2  s  2 
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«  Penon." 


Number 
and  gender. 


No  land  or 
rent  to  be 
recovered 
bat  within 
12  years 
after  the 
right  of 
action  ao- 
orued. 


When  the 
right  shall 
be  deemed 
to  have 
accrued : 

In  the  case 
of  an  estate 
in  posses- 
sion; 


on  dispos- 
session : 


on  abate- 
ment or 
death ; 


385. 


olaiming  became  entitled  to  the  estate  or  interest  claimed,  as 
heir,  issue  in  tail,  tenant  by  the  curtesy  of  England,  tenant  p  3Sa 
in  dower,  successor,  special  or  general  occupant,  executor, 
administrator,  legatee,  husband,  assignee,  appointee,  devisee, 
or  otherwise,  and  also  any  person  who  was  entitled  to  an 
estate  or  interest  to  which  the  person  so  claiming,  or  some 
person  through  whom  he  claims,  became  entitled  ba  lord  by 
escheat;  and  the  word  *' person"  shall  extend  to  a  body 
politic,  corporate,  or  collegiate,  and  to  a  class  of  creditors  or 
other  persons  as  well  as  an  individual;  and  every  word 
importing  the  singular  number  only  shall  extend  and  be 
applied  to  several  persons  or  things  as  well  as  one  person  or 
thing;  and  every  word  importing  the  masculine  gender 
only  shaJl  extend  and  be  applied  to  a  female  as  well  as  a 
male. 

2.  (37  &  38  Yict.  c.  57,  s.  1.)  After  the  commencement  of  Ms 
Act  (i.e.  let  January ,  1879)  no  person  shall  make  an  entry  or 
distress  or  bring  an  auction  or  suit  to  recover  any  land  or  rent  hut 
within  twelve  years  next  after  the  time  at  which  the  right  to  make 

sfich  entry  or  distress  or  to  bring  such  action  or  suit  shall  have  ^  276b 
first  accrued  to  some  person  through  whom  he  claims^  or  if  such 
right  shall  not  have  accrued  to  any  person  through  whom  he  clatnw, 
then  within  twelve  years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress  or  to  bring  such  action  or  suit  shaU 
have  first  a^rued  to  the  person  making  or  bringing  the  same, 

3.  In  the  construction  of  this  Act  the  right  to  make  an 
entry  or  distress  or  bring  an  action  to  recover  any  land  or 
rent  shall  be  deemed  to  have  first  accrued  at  such  time  as  p.  28B. 
herein- after  is  mentioned;  (that  is  to  say,)  when  the  person 
claiming  such  land  or  rent,  or  some  person  through  whom  he 
claims,  shall,  in  respect  of  the  estate  or  interest  claimed, 
have  been  in  possession  or  in  receipt  of  the  profits  of  such 
land,  or  in  receipt  of  such  rent,  and  shall  while  entitled 
thereto  have  been  dispossessed,  or  have  discontinued  such 
possession  or  receipt,  then  such  right  shall  be  deemed  to  have 

first    accrued    at  the  time  of  such  dispossession  or    dis-  • 
continuance  of  possession,  or  at  the  last  time  at  which  any 
such  profits  or  rent  were  or  was  so  received :  and  when  the 
person  claiming  such  land  or  rent  shall  claim  the  estate  or     p.  30^ 
interest  of  some  deceased  person  who  shall  have  continued  in 
such  possession  or  receipt  in  respect  of  the  same  estate  or 
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interest  nntil  the  time  of  his  death,  and  shall  have  been  the 
last  person  entitled  to  such  estate  or  interest  who  shall  have 
been  in  sach  possession  or  receipt,  then  snoh  right  shall  be 
deemed  to  have  first  accrued  at  the  time  of  snch  death ;  and 
when  the  person  claiming  such  land  or  rent  shall  claim  in  on  aliena- 
respect  of    an  estate    or    interest    in    possession  granted,  ^*^^> 

X  305.  appointed,  or  otherwise  assured  by  any  instrument  (other 
than  a  will)  to  him,  or  some  person  through  whom  he  claims, 
by  a  person  being  in  respect  of  the  same  estate  or  interest  in 
the  possession  or  receipt  of  the  profits  of  the  land,  or  in  the 
receipt  of  the  rent,  and  no  person  entitled  under  such  instru- 
ment shall  have  been  in  such  possession  or  receipt,  then  such 
right  shall  be  deemed  to  have  first  accrued  at  the  time  at 
which  the  person  claiming  as  aforesaid,  or  the  person  through 
whom  he  claims,  became  entitled  to  such  possession  or 
receipt  by  virtue  of  such  instrument ;  and  when  the  estate  in  case  of 
or  interest  claimed  shall  have  been  an  estate  or  interest  in  ^^  **" 
reversion  or  remainder,  or  other  future  estate  or  interest, 

p.  314.  and  no  person  shall  have  obtained  the  possession  or  receipt 
of  the  profits  of  such  land  or  the  receipt  of  such  rent  in 
respect  of  such  estate  or  interest,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  at  which  such  estate  or 
interest  became  an  estate  or  interest  in  possession :  and  when  in  case  of 
the  person  claiming  such  land  or  rent,  or  the  person  through  ^^"^reach 

p.  835.      whom  he  claims,  shall  have  become  entitled  by  reason  of  any  of  condi- 
fi)rfeiture  or  breach  of  condition,  then  such  right  shall  be  ^^^^* 
deemed    to  have  first  accrued    when  such  forfeiture  was 
incurred  or  such  condition  was  broken. 

4.  Provided  always,  that  when  any  right  to  make  an  where  ad- 
entry  or  distress  or    to  bring  an  action  to   recover   any  vantage  of 
land  or  rent,  by  reason  of  any  forfeiture   or  breach  of  ig  not  token 
condition,  shall  have  first  accrued  in  respect  of  any  estate  or  hj  re- 

p.  335.      interest  in  reversion  or  remainder,  and  the  land  or  rent  shall  ™**"^'f'^" 

'  man,  ne 

not  have  been  recovered  by  virtue  of  such  right,  the  right  to  shall  have 

make  an  entry  or  distress  or  bring  an  action  to  recover  such  a  new  right 

land  or  rent  shall  be  deemed  to  have  first  accrued  in  respect  esute 

of  such  estate  or  interest  at  the  time  when  the  same  shall  comes  into 

have  become  an  estate  or  interest  in  possession,  as  if  no  such  P®***"*®"^ 
forfeiture  or  breach  of  condition  had  happened, 

p.  814.  5.  (37  &  38  Yict.  c.  57,  s.  2.)    A  right  to  make  an  entry  or  Provision 

diitresB  or  to  hring  an  action  or  miit  to  recover  any  land  or  rent  ^f'^  ****  °^ 

*  *  ratnre  es- 

tates. 
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shall  he  deemed  to  have  first  accrued^  in  respect  of  an  estate  or 

interest  in  reversion  or  remainder  or  other  future  estate  or  interest^ 

at  the  time  at  which  the  same  shall  have  become  an  estate  or 

interest  in  possession  by  the  determination  of  any  estate  or  estates 

in  respect  of  which  such  land  shall  have  been  held^  or  the  profits 

thereof  or  such  rent  shall  have  been  received^  notvnthstanding  the 

person  claiming  su^h  land  or  rent  or  some  person  through  whom 

he  claimSf  shall  at  any  time  previously  to  the  creation  of  the  estate 

or  estates  which  shall  have  determined  have  been  in  possession  or 

receipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent.    But 

Time  if  the  person  last  entitled  to  any  particular  estate  on  which  any 

limited  to    fy^fjuf^  estate  or  interest  was  expectant  shaU  not  have  been  tn 

when  per-     the  possession  or  receipt  of  the  profits  of  such  landf  or  in     p.  sn 

^^^'        receipt  of  such  rent,  at  the  time  when  his  interest  determined^  no 

the  par-       ^*^^  entry  or  distress  shall  be  made,  and  no  such  action  or  suit 

ticnlar  es-    shall  be  brought  by  any  person  becoming  entitled  in  possession  to  a 

possesion    A^'*^  estate  or  interest,  but  within  twelve  years  next  after  ihe 

&c.         '    time  when  the  right  to  make  an  entry  or  distress,  or  to  bring  an 

action  or  suit,  for  the  recovery  of  such  land  or  rent,  shall  have 

first  accrued  to  the  person  whose  interest  shall  have  so  determined, 

or  within  six  years  next  after  the  time  when  tJiC  estate  of  the 

person  becoming  entitled  in  possession  shaU  have  become  vested  in 

possession  whichever  of  those  two  periods  shall  be  the  longer  ;  and 

if  the  right  of  any  such  person  to  make  such  entry  or  distress,  or 

to  bring  any  su^h  action  or  suit  shall  have  been  barred  under  this     p.  8S&. 

Act,  no  person  afterwards  claiming  to  be  entitled  to  the  same  land 

or  rent  in  respect  of  any  subsequent  estate  or  interest  under  any 

deed,  wUl,  or  settlement,  executed  or  taking  effect  after  the  time 

when  a  right  to  mahe  an  entry  or  distress,  or  to  bring  an  action  or 

suit,  for  the  recovery  of  such  land  or  rent,  shall  have  first  accrued 

to  the  owner  of  the  particular  estate  whose  interest  shall  have 

so  determined  as   aforesaid,  shcdl   make  any  such  entry    or 

distress,  or  bring  any  su4:h  action  or  suit  to  recover  such  land  or 

rent. 

An  admin-        6.  For  the  purposes  of  this  Act  an  administrator  claiming 

istratorto    ^q  estate  or  interest  of  the  deceased    person  of   whose 

claiwi  as  if 

he  obtained  chattels    he    shall    be    appointed    administrator    shall    be      ^^ 
the  estate     deemed  to  claim  as  if  there  had  been  no  interval  of  time 

terval  after  l^©*''^©©'^  ^^^  death  of  snch  deceased  person  and  the  grant  of 

death  of      the  letters  of  administration. 

deceased.  y^  When  any  person  shall  be  in  possession  or  in  receipt  of 
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the  profitB  of  any  land  or  in  leoeipt  of  any  rent,  as  tenant  at  in  the  case 
will,  the  right  of  the  person  entitled  subject  thereto,  or  of  the  o^  *  tenant 
person  through  whom  he  claims,  to  make  an  entry  or  distress  ^  ^  ^^^^^ 
or  bring  an  action  to  recover  snch  land  or  rent,  shsJl  be  deemed  be  deemed 
to  have  first  accmed,  either  at  the  determination  of  such  *®  Ji*v«  »c- 

.  crued  at 

841.     te^cmcy  or  at  the  expiration  of  one  year  next  after  the  the  end  of 
commencement  of  such  tenancy,  at  which  time  such  tenancy  ^^  7^'* 
shall  be  deemed  to  have  determined :  provided  always,  that 
no  mortgagor  or  cestui  que  trust  shall  be  deemed  to  be  a 
tenant  at  will,  within  the  meaning  of  this  clause,  to  his 
mortgagee  or  trustee. 

8.  When  any  person  shall  be  in  possession  or  in  receipt  j^ o  person 
of  the  profits  of  any  land,  or  in  receipt  of  any  rent  as  tenant  •^^  &  t»- 
from  year  to  year  or  other  period,  without  any  lease  in  ^^^   ™ 
writing,  the  right  of  the  person  entitled  subject  thereto,  or  year  to 

p.  858.     of  the  person  through  whom  he  claims,  to  make  an  entry  or  ^  YtTut 

distress  or  to  bring  an  action  to  recover  such  land  or  rent  from  the 

shall  be  deemed  to  have  first  accrued  at  the  determination  of  ^  ^^^^ 

the  first  of  such  years  or  other  periods,  or  at  the  last  time  orlart^pay- 

when  any  rent  payable  in  respect  of  such  tenancy  shall  have  ment  lof 

been  received  (which  shall  last  happen).  "''*• 

9.  When  any  person  shall  be  in  possession  or  in  receipt  where  rent 
of  the  profits  of  any  land,  or  in  receipt  of  any  rent,  by  virtue  amounting 
of  a  lease  in  writing  by  which  a  rent  amounting  to  the  gerved  b^T 

866.     yearly  sum  of  twenty  shillings  or  upwards  shall  be  reserved,  a  lease  in 

and  tiie  rent  reserved  by  such  lease  shall  have  been  received  T[^^' 

by  some  person  wrongfolly  claiming  to  be  entitled  to  such  been 

land  or  rent  in  reversion  immediately  expectant  on  the  wrongfully 

received 

determination  of  such  lease,  and  no  payment  in  respect  of  ^^  ^ght  to 
the  rent  reserved  by  such  lease  shall  afterwards  have  been  accrue  on 
made  to  the  person  rightfully  entitled  thereto,  the  right  of  ^JJ^^i^n" 
the  person  entitied  to  such  land  or  rent  subject  to  such  lease  of  the 
or  of  the  person  through  whom  he  claims  to  make  an  entry  ^^^^  • 
or  distress  or  to  bring  an  action  after  the  determination  of 
such  lease,  shall  be  deemed  to  have  first  accrued  at  the  time 
at  which  the  rent  reserved  by  such  lease  was  first  so  received 
by  the  person  wrongfully  claiming  as  aforesaid;    and  no 
such  right  shall  be  deemed  to  have  first  accrued  upon  the 
determination  of  such  lease  to  the  person  rightfully  en- 
titied. 
p.  372.         10.  No  person  shall  be  deemed  to  have  been  in  possession  of  A  mere  en- 


632 


APPENDIX  OF  STATUTES. 


try  not  to 
be  deemed 
poeeeaeion. 

No  right 
to  be  pre- 
ferred by 
GontiDual 
claim. 

PoeseBsion 
of  one  co- 

gircener, 
c.y  not  to 
be  the 
possession 
of  the 
others. 


Possession 
of  a 

younger 
brother  not 
to  be  the 
possession 
of  the  heir. 

Acknow- 
ledgment 
in  writing 
given  to 
the  person 
entitled,  or 
his  agent, 
to  be 

equivalent 
to  posses- 
sion or  re- 
ceipt of 
rent. 


Where  pos- 
session is 
not  adverse 
at  the  time 


any  land  within  the  meaning  of  this  Act  merely  by  reason  of 
having  made  an  entry  thereon. 

11.  No  continual  or  other  claim  upon  or  near  any  land 
shall  preserve  any  right  of  making  an  entry  or  distress  or  of 
bringing  an  action. 

12.  When  any  one  or  more  of  several  [persons  entitled  to 
any  land  or  rent  as  coparceners,  joint  tenants,  or  tenants  in 
oommon,  shall  have  been  in  possession  or  receipt  of  the 
entirety,  or  more  than  his  or  their  undivided  share  or  shares 
of  such  land  or  of  the  profits  thereof,  or  of  such  rent,  for  his 
or  their  own  benefit,  or  for  the  benefit  of  any  person  or 
persons  other  than  the  person  or  persons  entitled  to  the  other 
share  or  shares  of  the  same  land  or  rent,  such  possession  or 
receipt  shall  not  be  deemed  to  have  been  the  possession  or 
receipt  of  or  by  such  last-mentioned  person  or  persons  or  any 
of  them. 

13.  When  a  younger  brother  or  other  relation  of  the 
person  entitled  as  heir  to  the  possession  or  receipt  of  the 
profits  of  any  land,  or  to  the  receipt  of  any  rent,  shall  enter 
into  the  possession  or  receipt  thereof,  such  possession  or  re- 
ceipt shall  not  be  deemed  to  be  the  possession  or  receipt  of 
or  by  the  person  entitled  as  heir. 

14.  Provided  always,  that  when  any  acknowledgment  of 
the  title  'of  the  person  entitled  to  any  land  or  rent  shall 
have  been  given  to  him  or  his  agent  in  writing,  signed  by 
the  person  in  possession  or  in  receipt  of  the  profits  of  such 
land  or  in  receipt  of  such  rent,  then  such  possession  or 
receipt  of  or  by  the  person  by  whom  such  acknowledgment 
shall  have  been  given  shall  be  deemed,  according  to  the 
meaning  of  this  Act,  to  have  been  the  possession  or  receipt 
of  or  by  the  person  to  whom  or  to  whose  agent  such  acknow- 
ledgment shall  have  been  given  at  the  time  of  giving  the 
same,  and  the  right  of  such  last-mentioned  person,  or  any 
person  claiming  through  him,  to  make  an  entry  or  distress, 
or  bring  an  action  to  recover  such  land  or  rent,  shall  be 
deemed  to  have  first  accrued  at  and  not  before  the  time  at 
which  such  acknowledgment,  or  the  last  of  such  acknow- 
ledgments if  more  than  one,  was  given. 

15.  Provided  also,  that  when  no  such  acknowledgment 
as  aforesaid  shall  have  been  given  before  the  passing  of  this 
Act,  and  the  possession  or  receipt  of  the  profits  of  the  land, 


p.  372. 


pwsri 
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or  the  receipt  of  the  rent,  shall  not  at  the  time  of  the  passing  of  passing 
p.  888.      of  this  Act  have  been  adverse  to  the  right  or  title  of  the  * J«  ^^ 
person  claiming  to  be  entitled  thereto,  then  such  person,  or  shall  not 
the  person  claiming  through  him,  may,  notwithstanding  the  *>«  ^'Tf^ 
period  of  twenty  years  herein-before  limited  shall  have  ex-  ^^^  ^^  ^^^ 
pired,  make  an  entry  or  distress,  or  bring  an  action  to  re-  years  after- 
cover  such  land  or  interest,  at  any  time  within  five  years  ^*'^' 
next  after  the  passing  of  this  Act. 

16.  (87  &  38  Vict.  o.  57,  s.  8.)    If  at  the  time  at  tohieh  the  j^  cases  of 
right  of  any  person  to  make  an  entry  or  distress^  or  to  bring  an  infancy, 
action  or  suit  to  recover  any  land  or  rent,  shall  have  first  accrued  as  ^^  lunacy' 
aforesaid,  swh  person  shall  have  been  under  any  of  the  disabilities  at  the  time 
herein-after  mentioned,  (that  is  to  say,)  infancy,  coverture,  idiotcy,  ^^^  *^* 

p.  890.      lunacy^  or  unsoundness  of  mind,  then  such  person,  or  the  person  action 
claiming  through  him,  may,  notwithstanding  the  period  of  twelve  JccruM, 
years  or  six  years  (as  the  case  may  he)  herein-hefore  limted  shall  years  to  be 
have  expired,  make  an  entry  or  distress,  or  bring  an  action  or  suit  to  allowed 
recover  such  land  or  rent,  at  any  time  within  six  years  next  after  the  termina- 
time  at  which  the  person  to  whom  such  right  shall  first  have  accrued  tion  of 
shall  have  ceased  to  he  under  any  such  disahUity,  or  shcdl  have  ^m-1^^ 
died  (whichever  of  those  two  events  shall  have  first  happened).  previous 

(37  &  38  Vict.  c.  57,  s.  4.)     2%e  time  within  which  any  such  ^^^^ 
entry  may  he  made,  or  any  such  action  or  suit  may  he  brought  as  ^o  time  to 
aforesaid,  shall  not  in  any  case  after  the  commencement  of  this  for^absence 
Act  (i,e.  of  37  &  38  Vict.  c.  57,  viz.  1st  Jan.  1879)  be  extended  beyond 

p.  391.     or  enlarged  by  reason  of  the  absence  beyond  seas  during  all  or  any  "*"*• 
part  of  that  time  of  the  person  having  the  right  to  make  such  entry 
or  to  bring  such  action  or  suit  or  of  any  person  through  whom  he 
ctaijns. 

17.  (37  &  38  Vict.  c.  57,  s.  5.)    No  entry,  distress,  action  Thirty 
or  suit  shall  be  made  or  brought  by  any  person  who,  at  ihe  7®*" 
tims  at  which  his  right  to  make  any  entry  or  distress,  or  to  bring  allowance 
an  action  or  suit  to  recover  any  land  or  rent,  shall  have  first  for  dis- 
accrued,  shaU  be  under  any  of  the  disabilities  herein-before  men-  *  *    *^' 

p.  891.  tioned,  or  by  any  person  claiming  through  him,  hut  within  thirty 
years  next  after  the  time  at  which  such  right  shall  have  first 
accrued,  although  the  person  under  disability  at  sttch  time  may 
have  remained  under  one  or  more  of  such  disabilities  during  the 
whole  of  such  thirty  years,  or  although  the  term  of  six  years  from 
the  time  at  which  he  shall  have  ceased  to  he  under  any  such  die- 
ability  ^  or  have  died,  shall  not  have  expired. 
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Ko  further  18.  FroTided  always,  that  when  any  person  shall  be 
*i7*  ^  f^  under  any  of  the  disabilities  herein-before  mentioned  at  the 
asuccession  ^^^  ^^  which  his  right  to  make  an  entry  or  distress,  or  to 
of  diBabili-  bring  an  action  to  recover  any  land  or  rent,  shall  have  first 
^'  accmed,  and  shall  depart  this  life  withont  having  ceased  to 

be  nnder  any  snch  disability,  no  time  to  make  an  entry  or      p.  891. 
distress,  or  to  bring  an  action  to  recover  such  land  or  rent, 
beyond  the  said  period  of  iwehe  years  next  after  the  right 
of  snch  person  to  make  an  entry  or  distress,  or  to  bring  an 
action  to  recover  such  land  or  rent,  shall  have  first  accmed, 
or  the  said  period  of  dx  years  next  after  the  time  at  which 
snch  person  shall  have  died,  shall  be  allowed  by  reason  of 
any  disability  of  any  othBr  person. 
Scotland,         19.  No  part  of  the  United  Kingdom  of  Great  Britain 
^'d^ad    *^^  Ireland,  nor   the  islands  of  Man,  Guernsey,  Jersey, 
jacent  Aldemey,  or  Sark,  nor  any  island  adjacent  to  any  of  them 

islands  not    (being  part  of  the  dominions  of  His  Majesty),  shall  be  deemed 
deemed        ^  ^  beyond  seas  within  the  meaning  of  this  Act. 
beyond  20.  When  the  right  of  any  person  to  make  an  entry  or 

"^^  distress  or  bring  an  action  to  recover  any  land  or  rent  to 

riehTto  an  ''^^^^  ^®  ^^'^7  have  been  entitled  for  an  estate  or  interest  in 
estate  in      possession  shall  have  been  barred  by  the  determination  of 
'^T^'fldL     *^®  period  herein-before  limited,  which  shall  be  applicable 
the  right      ^^  Buch  case,  and  such  person  shall  at  any  time  during  the 
of  thfesame  said  period  have  been  entitled  to  any  other  estate,  interest,      p.Sl6. 
fotnre  es-     ^g^*»  ^^  possibility,  in  reversion,  remainder,  or  otherwise,  in 
tates  shall    or  to  the  Same  land  or  rent,  no  entry,  distress,  or  action 
J]^^        shall  be  made  or  brought  by  such  person,  or  any  person 
claiming  through  him,  to  recover  such  land  or  rent,  in  re- 
spect of  such  other  estate,  interest,  right,  or  possibility, 
unless   in  the  meantime    such    land    or    rent  shall  have 
been    recovered    by  some    person    entitled    to   an    estate, 
interest,  or  right  which  shall  have  been  limited  or  taken 
effect  after  or  in  defeasance  of  such  estate  or  interest  in 
possession. 
Where  te-        21.  When  the  right  of  a  tenant  in  tail  of  any  -land  or 
•'"hanradf^^  rent  to  make  an  entry  or  distress  or  to  bring  an  action  to 
remainder-  recover  the  same  shaJl  have  been  barred  by  reason  of  the 
/men, whom  same  not  having  been  made  or  brought  within  the  period      p.  401 
hayebarred  herein-before  limited,  which  shall  be  applicable  in  such  case, 

shall  not      no  such  entry,  distress,  or  action  shall  be  made  or  brought 
reoorer. 
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by  any  person  claiming  any  estate,  interest,  or  right  which 
such  tenant  in  tail  might  lawfully  have  barred. 

22.  When  a  tenant  in  tail  of  any  land  or  rent,  entitled  PosseBsion 
to  recover  the  same,  shall  have  died  before  the  expiration  of  *d^®"«^? 
the  period  herein-before  limited,  which  shall  be  applicable  taU  shall 
in  such  case,  for  making  an  entry  or  distress  or  bringing  run  on 

p.  408.     an  action  to  recover  such  land  or  rent,  no  person  claiming  r^iandep- 

any  estate,  interest,  or  right  which  such  tenant  in  tail  might  men  whom 

lawfully  have  barred  shall  make  an  entry  or  distress  or  j^^^ 

bring  an  action  to  recover  such  land  or  rent  but  within  the  barred, 
period  during  which,  if  such  tenant  in  tail  had  so  long  con- 
tinued to  live,  he  might  have  made  such  entry  or  distress  or 
brought  such  action. 

23.  (37  &  38  Vict.]  c.  ;57,  s.  6.)     When  a  tenant  in  tail  In  case  of 
of  any  land  or  rent  shall  have  made  an  assurance  thereof,  which  P^^®"***"* 
shall  not  operate  to  bar  the  estate  or  estates  to  take  effect  after  assurance 
or  in  defeasance  of  his  estate  tail,  and  any  person  shall  by  mrtfJke  ^1  *  *«nant 
of  such  assurance,  at  the  time  of  the  execution  thereof  or  at  any  which  shall 
time  afterwards,  he  in  posssession  or  receipt  of  the  profits  of  such  not  bar  the 
land,  or  in  the  receipt  of  such  rent,  and  the  same  person  or  any  SenuThey 
other  person  whatsoever  (other  than  some  person  entitled  to  such  shall  be 

p.  403.     possession  or  receipt  in  respect  of  an  estate  which  shall  have  taken  Jj?"*^/*/' 

effect  after  or  in  defeasance  of  the  estate  tail),  shaU  continue  or  he  twelve 

in  such  possession  or  receipt  for  the  period  of  twelve  years  next  7®*"  ^^^^ 

after  the  commencement  of  the  time  at  which  su^sih  assurance,  if  it  period,  at 

had  then  heen  executed  hy  such  tenant  in  tail,  or  the  person  who  which  the 

would  have  heen  entitled  to  his  estate  tail  if  such  assurance  had  f?!,v^"*^L 

•^  ifthenexe- 

not  heen  executed,  would,  without  the  consent  of  any  other  person,  cnted, 
have  operated  to  har  such  estate  or  estates  as  aforesaid,  then  at  the  J]^®^^*^® 
expiration  of  such  period  of  twelve  years  such  assurance  shall  he  them. 
and  he  deemed  to  have  heen  effectual  as  against  any  person 
claiming  any  estate,  interest,  or  right  to  take  effect  after  or  in 
defeasance  of  stu:h  estate  tail. 

24.  No    person    claiming    any    land  or   rent  in  equity  No  suit  in 
shall  bring  any  suit  to  recover  the  same  but  within  the  v'^'?'^*^^* 
period  during  which,  by  virtue  of  the  provisions  herein-before  after  the 

p.  413.     contained,  he  might  have  made  an  entry  or  distress,  or  time  when 

brought  an  action  to  recover  the  same  respectively,  if  he  had  ^j^  \(^en' 

been  entitled  at  law  to  such  estate,  interest,  or  right  in  or  to  titled  at  * 

the  same  as  he  shall  claim  therein  in  equity.  hJiye™'^ 

25.  Provided  always,  that  when  any  land  or  rent  shall  brought 

an  action. 
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In  cases  of 
express 
trust,  the 
right  shall 
not  be 
deemed  to 
haye  ac- 
crued until 
a  convey- 
ance to  a 
purchaser. 

Time  for 
recoyering 
charges 
and  arrears 
of  interest 
not  to  be 
enlarged 
by  express 
trusts  for 
raising  the 
time. 

In  cases  of 
fraud  no 
time  shall 
run  whilst 
the  fraud 
remains 
concealed. 


Saving  the 
jurisdic- 
tion of 
equity  on 
the  ground 
of  acqui- 
escence or 
otherwise. 

Mortgagor 
to  be 
barred  at 
the  end  of 
twelve 


be  Tested  in  a  tmstee  npon  any  express  trust,  the  right  of 

the  cestni  que  trust,  or  any  person  claiming  through  him,  to 

bring  a  suit  against  the  trustee,  or  any  person  claiming      p.  427. 

through  him,  to  recoTor  such  land  or  rent,  shall  be  deemed 

to  have  first  accrued,  according  to  the  meaning  of  this  Act,  at 

and  not  before  the  time  at  which  such  land  or  rent  shall  have 

been  conveyed  to  a  purchaser  for  a  valuable  consideration, 

and  shall  then  be  deemed  to  have  accrued  only  as  against 

such  purchaser  and  any  person  claiming  through  him. 

(Sect.  10  of  37  &  38  Vict.  c.  57.)  After  the  commencement  of 
this  Act  (t.6.  1st  Jan.  1879),  no  acHon^  suit,  or  other  proceeding 
shall  he  brought  to  recover  any  sum  of  money  or  legacy  charged 
upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  eguiUf,  and  «  ^^ 
secured  by  an  express  trust  or  to  recover  any  arrears  of  rent  or  of 
interest,  except  vjithin  the  time  within  which  the  same  would  he 
recoverable  if  there  were  not  any  such  trust, 

26.  In  every  case  of  a  concealed  fraud  the  right  of  any 
person  to  bring  a  suit  in  equity  for  the  recovery  of  any 
land  or  rent  of  which  he,  or  any  person  through  whom  he 
claims,  may  have  been  deprived  by  such  fraud,  shall  be 
deemed  to  have  first  accrued  at  and  not  before  the  time  at  p^  449. 
which  such  fraud  shall  or  with  reasonable  diligence  might 

have  been  first  known  or  discovered ;  provided  that  nothing 
in  this  clause  contained  shall  enable  any  holder  of  lands  or 
rents,  to  have  a  suit  in  equity  for  the  recovery  of  such  lands  or 
rents,  or  for  setting  aside  any  conveyance  of  such  lands  or 
rents,  on  account  of  fraud  against  any  bonft  fide  purchaser  for 
valuable  consideration  who  has  not  assisted  in  the  commission 
of  such  fraud,  and  who  at  the  time  that  he  made  the  purchase 
did  not  know  and  had  no  reason  to  believe  that  any  such 
fraud  had  been  committed. 

27.  Provided  always,  that  nothing  in  this  Act  contained 
shall  be  deemed  to  interfere  with  any  rule  or  jurisdiction 

of  courts  of  equity  in   refusing  relief  on  the  ground  of      ^asl 
acquiescence  or  otherwise  to  any  person  whose  right  to 
bring  a  suit  may  not  be  barred  by  virtue  of  this  Act. 

28.  (37   &  38   Vict.  c.   67,   s.    7.)      When   a   mortgagee 
shall  have  obtained  the  possession  or  receipt  of  the  profits  of 
any  land,  or  the  receipt  of  any  rent  comprised  in  his  mortgage,    • 
the  mortgagor,  or  any  person  claiming  through  him,  shaU  not 
bring  any  action  or  suit  to  redeem   the  mortgage   but    wiOiin 
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twelve  years  next  after  the  time  at  which  the  mortgagee  obtained  y-ean  from 
such  possession  or  receipt^  unless  in  the  meantime  an  achnowledg-  ^^^  ^^^^ 
ment  of  the  title  of  the  mortgagor  or  of  his  right  to  redemption  mortgagee 

p.  462.      shail    have   been    given    to    the    mortgagor,    or    some    person  tookpoaaes- 
claimi'ng  his  estate^  or  to  the  agent  of  sttch  mortgagor  or  person,  ^^^^  ^^^^ 
in  writing  signed  by  the  mortgagee  or  the  person    claiming  last  written 
through  him ;  and  in  such  case  no  such  suit  shall  be  brought  but  f^°^^'. 
toithin  twelve  years  next  after  the  time  at  which  sitch  acknowledge 
ment,  or  the  last  of  such  acknowledgments,  if  more  than  one,  was 
given  ;  and  when  there  shall  be  more  than  one  mortgagor,  or  more 
than  one  person  claiming  through  the  mortgagor  or  mortgagors, 
such  acknowledgment^  if  given  to  any  of  such  mortgagors  or 
persons,  or  his  or  their  agent,  shaU  be  as  effectual  as  if  the  same 
had  been  given  to  all  such  mortgagors  or  persons  ;  but  where  there 
shall  be  more  than  one  mortgagee,  or   more   than  one  person 
claiming  the  estate  or  interest  of  the  mortgagee  or  mortgagees,  such 
acknowledgment,  signed  by  one  or  more  of  such  mortgagees  or 

p.  468.  persons,  shall  be  effectual  only  as  against  the  party  or  parties 
signify  as  aforesaid,  and  the  person  or  persons  daiming  any  part 
of  the  mortgage  money  or  land  or  rent  by,  from,  or  under  him  or 
them,  aiid  any  person  or  persons  entitled  to  any  estate  or  esfcUes, 
interest  or  interests,  to  take  effect  after  or  in  defeasance  of  his  or 
their  estate  or  estates,  interest  or  interests,  and  shall  not  operate 
to  give  to  the  mortgagor  or  mortgagors  a  right  to  redeem  the 
mortgage  as  against  the  person  or  persons  entitled  to  any  other 
undivided  or  divided  part  of  the  money  or  land  or  rent ;  and 
where  such  of  the  mortgagees  or  persons  aforesaid  as  shall  have 
given  such  acknowledgment  shall  be  entitled  to  a  divided  part  of 
the  land  or  rent  comprised  in  the  mortgage,  or  some  estate  or 
interest  therein,  and  not  to  any  ascertained  part  of  the  mortgaged 
money,  the  mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the 
same  divided  part  of  the  land  or  rent  on  payment  with  interest  of 
the  part  of  the  mortgage  money  which  shall  bear  the  same  proportion 
to  the  whole  of  the  mortgage  money  as  the  value  of  sitch  divided 
part  of  the  land  or  rent  shall  bear  to  the  value  of  the  whole  of 
the  land  or  rent  comprised  in  the  mortgage. 

29.  Prorided    always,  that  it  shall  be  '  lawfal    for  any  No  lands 
archbishop,  bishop,  dean,  prebendary,  parson,  vicar,  master  ?^  ^^^  ^ 
of  hospital,  or  other  spiritual  or  eleemosynary  corporation  covered  by 
sole,  to  make  an  entry  or  distress  or  to  bring  an  action  or  ecclesiasti- 
suit  to  recover  any  land  or  rent  within  such  period  as  herein-  ^g^^*" 
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corpopftf- 
tion  sole 
but  within 
two  incum- 
bencies and 
six  years, 
or  sixty- 
years. 


53&54 
Vict,  c  51. 


Ko  advow- 
son  to  be 
recovered 
bat  within 
three  in- 
cumbencies 
or  sixty 
years. 


Incumben- 
cies after 
lapse  to  be 
reckoned 
within  the 
period,  but 
not  incum- 
bencies 
after  pro- 
motions to 
bishop- 
ricks. 


after  is  mentioned  next  after  the  time  at  which  the  right  p.  479. 
of  Buch  corporation  sole,  or  of  his  predecessor,  to  make  such 
entry  or  distress  or  bring  such  action  or  suit  shall  first  have 
accrued;  (that  is  to  say,)  the  period  during  which  two 
persons  in  succession  shall  have  held  the  office  or  benefice  in 
respect  whereof  such  land  or  rent  shall  be  claimed,  and  six 
years  after  a  third  person  shall  have  been  appointed  thereto, 
if  the  times  of  such  two  incumbencies  and  such  term  of  six 
years  taken  together  shall  amount  to  the  full  period  of  sixty 
years;  and  if  such  times  taken  together  shall  not  amount 
to  the  full  period  of  sixty  years,  then  during  such  further 
number  of  years  in  addition  to  such  six  years  as  will  with 
the  time  of  the  holding  of  such  two  persons  and  such  six 
years  make  up  the  full  period  of  sixty  yeaiB ;  and  no  such 
entry,  distress,  action,  or  suit  shall  be  made  or  brought  at 
any  time  beyond  the  determination  of  such  period. 

80.  No  person  shall  bring  any  quare  impedit  or  other 
action  or  any  suit  to  enforce  a  right  to  present  to  or  bestow 
any  church,  vicarage,  or  other  ecclesiastical  benefice,  as  the  p.  ^ 
patron  thereof,  after  the  expiration  of  such  period  as  herein- 
after is  mentioned ;  (that  is  to  say,)  the  period  during  which 
three  clerks  in  succession  shall  have  held  the  same,  all  of 
whom  shall  have  obtained  possession  thereof  adversely  to  the 
right  of  presentation  or  gift  of  such  person,  or  of  some 
person  through  whom  he  claims,  if  the  times  of  such  incum- 
bencies taken  together  shall  amount  to  the  fall  period  of 
sixty  years;  and  if  the  times  of  such  incumbencies  shall 
not  together  amount  to  the  full  period  of  sixty  years,  then 
after  the  expiration  of  such  further  time  as  with  the  times 
of  such  incumbencies  will  make  up  the  full  period  of  sixty 
years. 

31.  Provided  always,  that  when  on  the  avoidance,  c^r 
a  clerk  shall  have  obtained  possession  of  an  ecclesiastical 
benefice  adversely  to  the  right  of  presentation  or  gift  of 
the  patron'  thereof,  a  clerk  shall  be  presented  or  collated 
thereto  by  His  Majesty  or  the  ordinary  by  reason  of  a  lapse, 
such  last-mentioned  clerk  shall  be  deemed  to  have  obtained  ».  4a& 
possession  adversely  to  the  right  of  presentation  or  gift  of 
such  patron  as  aforesaid ;  but  when  a  clerk  shall  have  been 
presented  by  His  Majesty  upon  the  avoidance  of  a  benefice 
in  consequence  of  the  incumbent  thereof  having  been  made 
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a  bishop,  the  incumbency  of  such  clerk  shall,  for  the  pur- 
poses of  this  Act,  be  deemed  a  continuation  of  the  incum- 
bency of  the  clerk  so  made  bishop. 

32.  In  the  construction  of  this  Act  every  person  claiming  when  per- 
a  right  to  present  to  or  bestow  any  ecclesiastical  benefice,  ?^°  claim- 
as  patron   thereof,  by  virtue  of  any  estate,  interest,  or  vowgon  in 

p.  486.      right  which  the  owner  of  an  estate  tail  in  the  advowson   remainder, 
might  have  barred,  shall  be  deemed  to  be  a  person  claiming  f^esUte 
through  the  person  entitled  to  such  estate  tail,  and  the  right  tail,  shall 
to  bring  any  quare  impedit,  action,  or  suit  shall  be  limited  ^  barred, 
accordingly. 

33.  No  person  shall  bring  any  quare  impedit  or  other  Noadyow- 
action  or   any  suit  to  enforce  a  right   to  present    to  or  son  to  be 
bestow  any  ecclesiastical  benefice,  as  the  patron  thereof,  i^f^er  100 
after  the  expiration  of  one  hundred  years  from  the  time  at  years, 
which  a  clerk  shall  have  obtained  possession  of  such  benefice 

p.  486.  adversely  to  the  right  of  presentation  or  gift  of  such  person, 
or  of  some  person  through  whom  he  claims,  or  of  some  person 
entitled  to  some  preceding  estate  or  interest,  or  undivided 
share  or  alternate  right  of  presentation  or  gift,  held  or  de- 
rived under  the  same  title,  unless  a  clerk  shall  subsequently 
have  obtained  possession  of  such  benefice  on  the  presentation 
or  gift  of  the  person  so  claiming,  or  of  some  person  through 
whom  he  claims,  or  of  some  other  person  entitled  in  respect 
of  an  estate,  share,  or  right  held  or  derived  under  the  same 
title. 

34.  At  the  determination  of  the  period  limited  by  this  At  the  end 
Act   to  any  person  for   making  an   entry  or  distress,  or  ^^VjJ 

p.  492.      bringing  any  writ  of  quare  impedit  or  other  action  or  suit,  imitation 

the  right  and  title  of  such  person  to  the  land,  rent,  or  the  right  of 

advowson  for  the  recovery   whereof  such  entry,  distress,  ©^tof^^ 

action,  or  suit  respectively  might  have  been  made  or  brought  possession 

within  such  period  shall  be  extins^uished.  ^  ^  ®  J" . 

-         •■■  °  tingnished. 

36.  The  receipt  of  the    rent  payable    by   any  tenant   t>p^  •  ♦  f 
from  year  to  year,  or  other  lessee,  shall,  as  against  such  rent  to  be 
gQ5      lessee  or  any  person  claiming  under  him  (but  subject  to  the  ^^^^ 
lease),  be  deemed  to  be  the  receipt  of  the  profits  of  the  land   profit, 
for  the  purposes  of  this  Act. 

36.  Eepealed  by  42  &  43  Vict.  c.  69. 

37.  Eepealed  by  37  &  38  Vict.  c.  36. 

38.  Eepealed  by  37  &  38  Vict.  c.  35. 
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No  descent 
warranty, 
•&C  to  bar 
a  right  of 
entry. 

Money 
charged 
upon  land 
and  lega- 
cies to  be 
•deemed 
satisfied  at 
the  end  of 
twelre 
years  if 
nojn- 
tarest  paid 
or  acknow- 
ledgment 
given 
in  writing 
in  the 
meantime. 

No  arrears 
of  dower 
to  be  reco- 
vered for 
more  than 
six  years. 

No  arrears 
of  rent  or 
interest  to 
be  reco- 
vered for 
more  than 
«iz  years. 


39.  No  descent  cast,  discontinnance,  or  warranty  which 
may  happen  or  be  made  shall  toll  or  defeat  any  right  of 
entry  or  action  for  the  recovery  of  land. 

40.  (37  &  38  Vict.  o.  57,  s.  8.)  No  action  or  suit  or  other 
proceeding  shall  he  brought  to  recover  any  sum  of  money  secured 
hy  any  mortgage,  judgment^  or  lien^  or  otherwise  charged  upon  or 
payable  out  of  any  land  or  renty  at  law  or  in  equity ^  or  any  legacy^ 
hut  within  twelve  years  next  after  a  present  right  to  receive  the  same 
shall  have  a^urued  to  some  person  capable  of  giving  a  discharge  for 
or  release  of  the  same,  unless  in  the  meantime  some  part  of  the 
principal  money,  or  some  interest  thereon,  shall  have  been  paid,  or 
some  acknowledgment  of  the  right  thereto  shall  have  heen  given  in 
writing  signed  hy  the  person  hy  whom  the  same  shaU  he  payable^  or 
his  agent,  to  the  person  entiHed  thereto,  or  his  agent ;  and  in  such 
case  no  stich  action  or  suit  or  proceeding  shall  he  brought  hut  withm 
twelve  years  after  such  payment  or  acknowledgment^  or  the  last  of 
such  payments  or  acknowledgments,  if  more  than  one,  was  given. 

41.  No  arrears  of  dower,  nor  any  damages  on  account  of 
such  arrears,  shall  be  recovered  or  obtained  by  any  action  or 
snit  for  a  longer  period  than  six  years  next  before  the  com- 
mencement of  such  action  or  snit. 

42.  No  arrears  of  rent  or  of  interest  in  respect  of  any 
sum  of  money  charged  upon  or  payable  out  of  any  land  or 
rent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect 
of  snch  arrears  of  rent  or  interest,  shall  be  recovered  by  any 
distress,  action,  or  suit,  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been 
given  to  the  person  entitled  thereto,  or  his  agent,  signed  by 
the  person  by  whom  the  same  was  payable,  or  his  agent: 
provided  nevertheless,  that  where  any  prior  mortgagee  or 
other  incumbrancer  shall  have  been  in  possession  of  any 
land,  or  in  the  receipt  of  the  profits  thereof,  within  one  year 
next  before  an  action  or  suit  shall  be  brought  by  any  person 
entitled  to  a  subsequent  mortgage  or  other  incumbrance  on 
the  same  land,  the  person  entitled  to  such  subsequent  mort- 
gage or  incumbrance  may  recover  in  such  action  or  suit  the 
arrears  of  interest  which  shall  have  become  due  during  the 
whole  time  that  such  prior  mortgagee  or  incumbrancer  was 
in  such  possession  or  receipt  as  aforesaid,  although  such  time 
may  have  exceeded  the  said  term  of  six  years. 


p^l41 
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43.  No  person   claiming   any    tithes,    legacy,    or  other  Act  to  ex- 
property  for  the  recovery  of  which  he  might  bring  an  action  tend  to  the 

p.  509.      or  suit  at  law  or  in  equity  shall  bring  a  suit  or  other  cSmrts. 
proceeding  in  any  spiritual  Court  to  recover  the  same  but 
within  the  period  during  which  he  might  bring  such  action 
or  suit  ai  law  or  in  equit}'. 

p.  487,         44.  This  Act  shall  not  extend  to  Scotland.    (The  rest  of  Act  not  to 
the  section  is  repealed  by  37  &  38  Vict.  c.  35.)  Scotland?  ' 

(Sect.  9  of  37  &  38  Vict,  c.  67.)    From  and  after  the  com-  j^^.^  ^  ^^ 
mencement  of  this  Act  (i.e.  1st  January,  1879)  all  the  provisions  read  with 
of  the  Act  passed  in  the  session  of  the  third  and  fourth  years  of  y^     jy 
the  reign  of  his  late  Majesty  King  William  the  Fourth^  chapter  c.  27,  of 
twenty-seven^  except  these  contained  in  the  several  sections  thereof  which 
next  herein-after  mentioned,  shall  remain  in  full  force  and  shall  he   parts  are 
construed  together  with  this  Act  and  shall  take  effect  as  if  the  repealed, 
provisions  herein-hefore  contained  were  substituted  in  such  Act  for      ^^s  to  be 
the  provisions  contained  in  the  sections  thereof  numbered  two,  five,  read  in 
sixteen,  seventeen,  twenty-three,  twenty-eight,  and  forty  respectively  "   u"?^- 
{which  several  sections,  from  and  after  the  commencement  of  this  tion  by 
Act,  i'hall  he  repealed)  (1)  and  as  if  the  term  of  six  years  had  heen  ^^®  '^*^*' 
mentioned  instead  of  the  term  of  ten  years  in  the  section  of  the 
said  Act  numbered  eighteen,  and  the  period  of  twelve  years  had 
heen  mentioned  in  the  said  section  eighteen  instead  of  the  period  of 
twenty , years  ;  and  the  provisions  of  the  Act  passed  in  the  session 
of  the  seventh  year  of  the  reign  of  his  late  Majesty  King  William 

p.  167.      Ihe  Fourth,  and  the  first  year  of  the  reign  of  her  present  Majesty, 
chapter  twenty-eight,  shall  remain  in  full  force  and  he  construed 
.    together  with  this  Act,  as  if  the  period  of  twelve  years  had  heen 
therein  mentioned  instead  of  the  period  of  twenty  years. 

(1)  The  words  within  brackets  arc  repealed  by  46  &  47  Vict.  c.  39. 


2  T 


«42 


APBENDTX  OF  STATUTES. 


Meaning  of 
Ihe  words 
in  the  Act. 


"Land." 


*'  Rent.*' 


.Person 
through 
whom 
another 
•  claims. 


3  &  4  WM.  IV.  c.  27  (the  beal  property  limitation 

ACT,  1833)  (1). 

An\Aci  for  the  Limitation  of  AdioM  and  Suits  relating  to  Beat 
Property^  and  fur  simplifying  the  Bemedies  for  trying  the 
Bights  thereto, 

[24th  July  1833.] 

Be  it  enacted  by  the  king*s  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  a8>em- 
bled,  and  by  the  authority  of  the  same,  that  the  words  and 
expressions  herein-after  mentioned,  which  in  their  ordinary 
signification  have  a  more  confined  or  a  dififerent  meaning, 
shall  in  this  Act,  except  where  the  nature  of  the  provision 
or  the  context  of  the  Act  shall  exclude  such  construction,  be 
interpreted  as  follows;  (that  is  to  say,)  the  word  ''land" 
shall  extend  to  manors,  messuages,  and  all  other  corpoi'cal 
hereditaments  whatsoever,  and  also  to  tithes  (other  than 
tithes  belonging  to  a  spiritual  or  eleemos^niary  corporation 
sole),  and  also  to  any  share,  estate,  or  interest  in  them  or  any 
of  them,  whether  the  same  shall  be  a  freehold  or  chattel 
interest,  and  whether  freehold  or  copyhold,  or  held  accord- 
ing to  any  other  tenure;  and  the  word  *'rent"  shall  extend 
to  all  heriots,  and  to  all  services  and  suits  for  which  a 
distress  may  be  made,  and  to  all  annuities  and  period  ical 
sums  of  money  charged  upon  or  payable  out  of  any  land 
(except  moduses  or  compositions  belonging  to  a  spiritual  or 
-eleemosynary  corporation  sole);  and  the  person  through 
whom  another  person  is  said  to  claim  shall  mean  any  person 
by,  through,  or  under,  or  by  the  act  of  whom  the  person  so 
claiming  became  entitled  to  the  estate  or  interest  claimed,  as 
heir,  issue  in  tail,  tenant  by  the  curtesy  of  England^  tenant 
in  dower,  successor,  special  or  general  occupant,  executor, 
administrator,  legatee,  husband,  assignee,  appointee,  devisee, 

(1)  The  Act  18  printed  in  its  original  form. 
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or  otherwise,  and  also  any  person  who -was  entitled  to  an 
estate  or  interest  to  which  the  person  so  claiming,  or  some 
person  through  whom  he  claims>  became  entitled  as  lord  by 
escheat;  and  the  word  *' person"  shall  extend  to  a  body 
politic,  corporate,  or  collegiate,  and  to  a  class  of  creditors  "Person." 
p.  285.      or  other  persons  as  well  as  an  individual ;  and  every  word 

importing  the  singular  number  only  shall  extend  and  be  Number 
applied  to  several  persons  or  things  as  well  as  one  person  ^^^g®"^®''- 
or  thing ;  and  every  word  importing  the  masculine  gender 
only  shall  extend  and  be  applied  to  a  female  as  well  as  a 
male. 

2.  And  be  it  further  enacted,  that  after  the  thirty-first  No  land  or 
day  of  December  one  thousand  eight  hundred  and  thirty-  ^^"^^  *^  ^f 
three  no  person  shall  make  an  entry  or  distress  or  bring  an  bat  withm 
action  to  recover  any  land  or    rent    but  within  twenty  ^2^®*?"* 
years  next  after  the  time  at  which  the  right  to  make  such  right  of 

p.  27C.      entry  or   distress  or  to  bring  such  action  shall  have  first  action  ac- 
accrued  to  some  person  through  whom  he  claims,  or  if  such  the*^clakn- 
right  shall  not  have  accrued  to  any  person  through  whom  he  ant  or 
claims,  then  within  twenty  years  next  after  the  time  at  *°™®  P**"" 

son  Wiioso 

which  the  right  to  make  Such  entry  or  distress  or  to  bring  estate  he 

such  action  shall  have  first  accrued  to  the  person  making  claims, 
or  bringing  the  same. 

3.  And  be  it  further  enacted,  that  in  the  construction  of  When  the 
this  Act  the  right  to  make  an  entry  or  distress  or  bring  an  ^^%^^  ■^^^^ 
action  to  recover  any  land  or  rent  shall  be  deemed  to  have  to  have 
first  accrued  at  such  time  as  herein-after  is  mentioned ;  (that  accrued : 

p.  2B^.      ^^  ^^  ^7»)  ^hen  the  person  claiming  such  land  or  rent,  or 

some  person  through  whom  he  claims,  shall,  in  respect  of  In  the  case 
the  estate  or  interest  claimed,  have  been  in  possession  or  in  ?^"^«*^^® 
i*eoeipt  of  the  profits  of  such  land,  or  in  receipt  of  such  rent,  sion; 
and  shall  while  entitled  thereto  have  been  dispossessed,  or  on  dispos- 
have  discontinued  such  possession  or  receipt,  then  such  right  session; 
shall  be  deemed  to  have  first  accrued  at  the  time  of  such 
dispossession  or  discontinuance  of  possession,  or  at  the  last 
time  at  which  any  such  profits  or  rent  were  or  was  so  re- 
ceived; and  when  the  person  claiming  such  land  or  rent  onabate- 

p.  305.      shall  claim  the  estate  or  interest  of  some  deceased  peison  7®^?  ^^ 
who  shall  have  continued  in  such  possession  or  receipt  in  ' 

respect  of  the  same  estate  or  interest  until  the  time  of  his 
death,  and  shall  have  been  the  last  person  entitled  to  such 
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Where  rent 
Amounting 
to  205., 
reserved  bj 
a  lease  in 
writing, 
shall  have 
been 

wrongfully 
received, 
no  right  to 
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the  lease. 


A  mere 
entry  not 
to  be 
deemed 
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No  right 
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by  con- 
tinual 
claim. 
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be  In  pofisession  or  in  reoeipt  of  the  profits  of  any  land,  or  in 
receipt  of  any  rent,  by  virtue  of  a  lease  in  writing  by  which 
a  rent  amounting  to  the  yearly  snm  of  twenty  shillings  or 
upwards  shall  be  reserved,  and  the  rent  reserved  by  such 
lease  shall  have  been  received  by  some  person  wrongfully 
claiming  to  be  entitled  to  such  land  or  rent  in  reversion 
immediately  expectant  on  the  deteiinination  of  such  lease,  p.  366. 
and  no  payment  in  respect  of  the  rent  reserved  by  such  lease 
shall  afterwards  have  been  made  to  the  person  rightfully 
entitled  thereto,  the  right  of  the  person  entitled  to  such  land 
or  rent  subject  to  such  lease,  or  of  the  person  through  whom 
he  claims  to  make  an  entry  or  distress  or  to  bring  an  action 
after  the  determination  of  such  lease,  shall  be  deemed  to 
have  first  accrued  at  the  time  at  which  the  rent  reserved  by 
such  lease  was  first  so  received  by  the  person  wrongfully 
claiming  as  aforesaid ;  and  no  such  right  shall  be  deemed  to 
have  first  accrued  upon  the  determination  of  such  lease  to  the 
person  rightfully  entitled. 

10.  And  be  it  further  enacted,  that  no  person  shall  be 
deemed  to  have  been  in  possession  of  any  land  within  the     p.  372. 
meaning  of  this  Act  merely  by  reason  of  having  made  an 
entry  thereon. 

11.  And  be  it  further  enacted,  that  no  continual  or  other 
claim  upon  or  near  any  land  shall  preserve  any  right  of     p.  3T2. 
making  an  entry  or  distress  or  of  bringing  an  action. 

12.  And  be  it  further  enacted,  that  when  any  one  or 
more  of  several  persons  entitled  to  any  land  or  rent  as 
co-parceners,  joint  tenants,  or  tenants  in  common,  shall  have 
been  in  possession  or  receipt  of  the  entirety,  or  more  than  his 
or  their  undivided  share  or  shares  of  such  land  or  of  the 
profits  thereof,  or  of  such  rent,  for  his  or  their  own  benefit,  p  375. 
or  for  the  benefit  of  any  person  or  persons  other  than  the 
person  or  persons  entitled  to  the  other  share  or  shares  of 

the  same  land  or  rent,  such  possession  or  receipt  shall  not  be 
deemed  to  have  been  the  possession  or  receipt  of  or  by  such 
last-mentioned  person  or  persons  or  any  of  them. 

13.  And  be  it  further  enacted^  that  when  a    younger 
brother  or  other  relation  of  the  person  entitled  as  heir  to  the 
possession  or  receipt  of  the  profits  of  any  land,  or  to  the      p.  375^ 
receipt  of  any  rent,  shall  enter  into  the  possession  or  reoeipt 
thereof,  such  possession  or  receipt  shall  not  be  deemed  to  be 
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the  possession  or  receipt  of  or  by  the  person  intitled  as 
heir. 

14.  Provided  always,  and  be  it  fnrther  enacted  that  when  Acknow- 
any  acknowledgment  of  the  title  of  the  person  entitled  to  .^^  ^t?njr 
any  land  or  rent  shall  have  been  given  to  him  or  his  agent  given  to 
in  writing,  signed  by  the  person  in  possession  or  in  receipt  '^^JjR^T'^ 
of  the  profits  of  such  land  or  in  receipt  of  such  rent,  then  his  agent, 
huch  posfiession  or  receipt  of  or  by  the  person  by  whom  such  *<>  ^ 
acknowledgment  shall  have  been  given  shall  be  deemed,  to'poMet- 

p.  380.  according  to  the  meaning  of  this  Act,  to  have  been  the  pos-  sion  or 
session  or  receipt  of  or  by  the  person  to  whom  or  to  whose  ^®^"P^  °^ 
agent  such  acknowledgment  shall  have  been  given  at  the 
time  of  giving  the  same,  and  the  right  of  such  last-mentioned 
person,  or  any  person  claiming  through  him,  to  make  an 
entry  or  distret^s,  or  bring  an  action  to  recover  such  land  or 
rent,  shall  be  deemed  to  have  first  accrued  at  and  not  before 
the  time  at  which  such  acknowledgment,  or  the  last  of  such 
acknowledgments  if  more  than  one,  was  given. 

15.  Provided  also,  and  be  it  further  enacted,  that  when  Where 
no  such  acknowledgment  as  aforesaid  shall  have  been  given  jg^ioT****"* 
before  the  passing  of  this  Act,  and  the  possession  or  receipt  advene  at 

J..  :>88.      of  the  profits  of  the  land,  or  the  receipt  of  the  rent,  shall  not  *^®  ^'^^\^^ 
at  the  time  of  the  passing  of  this  Act  have  been  adverse  to  Act,  the 
the  right  or  title  of  the  person  claiming  to  be  entitled  thereto,  "?^'  *^*^^ 
then  such  person,  or  the  person  claiming  throujj;h  him,  may,  barred 
notwithstanding  the  period   of  twenty  years  herein-before  until  the 
limited  shall  have  expired,  make  an  entry  or  distress,  or  l^rJafter- 
bring  an  action  to  recover  such  land  or  interest,  at  any  time  wards, 
within  fi^Q  years  next  after  the  passing  of  this  Act. 

16.  Provided  always,  and  be  it  further  enacted,  that  if  Persons 
at  the  time  at  which  the  right  of  any  person  to  make  an  ^^^?^^  ^^J" 
entry  or  distress,  or  bring  an  action  to  recover  any  land  or  infancy, 
rent,  shall  have  first  accrued  as  aforesaid,  such  person  shall  '^^^^l^ 
have  been  under  any  of  the  disabilities  herein-after  men-  ©p  beyond* 
tioned,  (that  is  to  say,)  infancy,  coverture,  idiotcy,  lunacy,  »«»»  a»d 
unsoundness  of  mind,  or  absence  beyond  seas,  then  such  person,  pr^^to- 
or  the  person  claiming  through  him,  may,  notwithstanding  tires,  to  be- 

p.  390.      the  period  of  twenty  years  herein-before  limited  shall  have  ^^e^w  fronT 
expired,  make  an  entry  or  distress,  or  bring   an  action  to  the  termi- 
recover  such  land  or  rent,  at  any  time  within  ten  years  next  nation  of 
after  the  time  at  which  the  person  to  whom  such  right  shall  ability  or 

death ; 
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but  no 
ftction,  &c., 
shall  be 
broaght 
beyond 
forty  years 
after  the 
right  of 
action 
accrued. 


No  further 
time  to  be 
allowed  for 
a  succension 
of  dis- 
abilities. 


Scotland, 
Ireland, 
and  the 
adjacent 
islands  not 
to  be 
deemed 
beyond 
seas. 

When  the 
right  to  an 
estate  in 
possession 
is  barred, 
the  right 


first  have  accrued  as  aforesaid  shall  have  ceased  to  be  under 
any  such  disability,  or  shall  have  died  (which  shall  have  first 
happened). 

17.  Provided  nevertheless,  and  be  it  further  enacted, 
that  no  entry,  distress,  or  action  shall  be  made  or  brought 
by  any  person  who,  at  the  time  at  which  his  right  to  make 
an  entry  or  distress,  or  to  bring  an  action  to  recover  any 
land  or  rent,  shall  have  first  accrued,  shall  be  under  any 
of  the  disabilities  herein-before  mentioned,  or  by  any 
person  claiming  through  him,  but  within  forty  years  next 
after  the  time  at  which  such  right  tshall  have  first  ac- 
crued, although  the  person  |  under  disability  at  such  time 
may  have  remained  under  one  or  more  of  such  disabilities 
during  the  whole  of  such  forty  years,  or  although  the  term  of 
ten  years  from  the  time  at  which  he  shall  have  ceased  to  bo 
under  any  such  disability,  or  have  died,  shall  not  have 
expired. 

18.  Provided  always,  and  be  it  further  enacted,  that 
when  any  person  shall  be  under  any  of  the  disabilities  herein- 
before mentioned  at  the  time  at  which  his  right  to  make  an 
entry  or  distress,  or  to  bring  an  action  to  recover  any  land 
or  rent,  shall  have  first  accrued,  and  shall  depart  this  life 
without  having  ceased  to  be  under  any  such  disability,  no 
time  to  make  an  entiy  or  distress,  or  to  bring  an  action  to 
recover  such  land  or  rent,  beyond  the  said  period  of  twenty 
years  next  after  the  right  of  such  person  to  make  an  entry 
or  distress,  or  to  bring  an  action  to  recover  such  land  or  rent, 
shall  liave  first  accrued,  or  the  said  period  of  ten  years  next 
after  the  time  at  which  such  person  shall  have  died,  shall  be 
allowed  by  reason  of  any  disability  of  any  other  person. 

19.  And  be  it  further  enacted,  that  no  part  of  the  United 
Kingdom  of  Qreat  Britain  and  Ireland,  nr)r  the  Islands  of 
Man,  Guernsey,  Jersey,  Aldemey,  or  SarJc,  nor  any  island 
adjacent  to  any  of  them  (being  part  of  the  dominions  of  His 
Majesty),  shall  be  deemed  to  be  beyond  seas  within  the 
meaning  of  this  Act. 

20.  And  be  it  further  enacted,  that  when  the  right  of 
any  person  to  make  an  entry  or  distress  or  bring  an  action  to 
recover  any  land  or  rent  to  which  he  may  have  been  entitled 
for  an  estate  or  interest  in  possession  shall  have  been  barred 
by  the  determination  of  the   period  herein-before   limited. 


p.  391. 


391. 


APPENDIX  OF  STATUTES.  649 

whicli  sLall  be  applicable  in  such  case,  and  such  person  shall  of  the  same 

p.  316.      at  any  time  during  the  said  period  have  been  entitled  to  any  P®"***^  *® 

other  estate,  interest,   right,   or  possibility,   in   reversion,  estates 

remainder,  or  otherwise,  in  or  to  the  same  land  or  rent,  no  ****^^  *'*J 
entry,  distress,  or  action  shall  be  made  or  brought  by  such 
person,  or  any  person  claiming  through  him,  to  recover  such 
land  or  rent,  in  respect  of  such  other  estate,  interest,  right, 
or  possibility,  unless  in  the  meantime  such  land  or  lent  shall 
have  been  recovered  by  some  person  entitled  to  an  estate, 
interest,  or  right  which  shall  have  been  limited  or  taken 
effect  after  or  in  defeasance  of  such  estate  or  interest  in 
possession. 

21.  And  be  it  further  enacted,  that  when  the  right  of  a  Where 
tenant  in  tail  of  any  land  or  rent  to  make  an  entry  or  dis-  ^®?*?*  *** 

p.  402.      tress  or  to  bring  an  action  to  recover  the  same  shall  have  barred, 

been  barred  by  reason  of  the  same  not  having  been  made  or  remainder- 
brought  within  the  period  herein-before  limited,  which  shall  i,g  might 
be  applicable  in  such  case,  no  such  entry,  distress,  or  action  have 
shall  be  made  or  brought  by  any  person  claiming  any  estate,  ^^^^f^^^ 
interest,  or  right  which  such  tenant  in  tail  might  lawfully  recorer. 
have  barred. 

22.  And  be   it  further  enacted,  that  when  a  tenant  in  Possession 
tail  of  any  land  or  rent,  entitled  to  recover  the  same,  shall  ^504^^111** 
have  died  before  the  expiration  of  the  period  herein-before  tail  shall 
limited,  which  shall  be  applicable  in  such  case,  for  making  run  on 

an  entry  or  distress  or  bringing  an  action  to  recover  such  remainder- 

p.  403.      land  or  rent,  no  person  claiming  any  estate,  interest,  or  right  ™en  whom 

which  such  tenant  in  tail  might  lawfully  have  barred  shall  have*^  ^ 

make  an  entry  or  distress  or  bring  an  action  to  recover  such  barred, 
land  or  rent  but  within  the  period  during  which,  if  such 
tenant  in  tail  had  so  long  continued   to  live,  he  might  have 
made  such  entry  or  distress  or  brought  such  action. 

23.  And  be   it  further  enacted,  that  when  a  tenant   in  Where 
tail  of  any  land  or  rent  shall  have  made  an  assurance  thereof,  ^j^^g^be^n 
which  shall  not  operate  to  bar  an  estate  or  estates  to  take  effect  possession 
after  or  in  defeasance  of  his  estate  tail,  and  any  pei*son  shall  ^^^^^  ^^ 

assurance 

by  virtue  of  such  assurance,  at  the  time  of  the  execution  by  a  tenant 

thereof,  or  at  any  time  afterwards,  be  in  possession  or  receipt  i^  ^»^ 

of  the  profits  of  such  land,  or  in  the  receipt  of  such  rent,  and  the  ^^^  1,^^ 

same  person  or  an  j  other  person  whatsoever  (other  than  some  the  re- 

p.  403.      person  entitled  to  such  possession  or  receipt  in  respect  of  an  ^*!?3h"ii 
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but  no 
ftction,  &c., 
shall  be 
brought 
beyond 
forty  jeara 
after  the 
right  of 
action 
accrued. 


No  further 
time  to  be 
allowed  for 
a  succension 
of  dis- 
abilities. 


Scotland, 
Ireland, 
and  the 
adjacent 
islands  not 
to  be 
deemed 
beyond 
seas. 

When  the 
right  to  an 
estate  in 
possession 
is  barred, 
the  right 


first  have  aoorued  as  aforesaid  shall  have  ceased  to  be  nnder 
any  such  disability,  or  shall  have  died  (which  shall  have  first 
happened). 

17.  Provided  nevertheless,  and  be  it  further  enacted, 
that  no  entry,  distress,  or  action  shall  be  made  or  brought 
by  any  person  who,  at  the  time  at  which  his  right  to  make 
an  entry  or  distress,  or  to  bring  an  action  to  recover  any 
land  or  rent,  shall  have  first  accrued,  shall  be  under  any 
of  the  disabilities  herein-before  mentioned,  or  by  any 
person  claiming  through  him,  but  within  forty  years  next 
after  the  time  at  which  such  right  bhall  have  first  ac- 
crued, although  the  person  |  under  disability  at  such  time 
may  have  remained  under  one  or  more  of  such  disabilities 
during  the  whole  of  such  forty  years,  or  although  the  term  of 
ten  years  from  the  time  at  which  he  shall  have  ceased  to  be 
under  any  such  disability,  or  have  died,  shall  not  have 
expired. 

18.  Provided  always,  and  be  it  further  enacted,  that 
when  any  person  shall  be  under  any  of  the  disabilities  herein- 
before mentioned  at  the  time  at  which  his  right  to  make  an 
entry  or  distress,  or  to  bring  an  action  to  recover  any  land 
or  rent,  shall  have  first  accrued,  and  shall  depart  this  life 
without  having  ceased  to  be  under  any  such  disability,  no 
time  to  make  an  entry  or  distress,  or  to  bring  an  action  to 
recover  such  land  or  rent,  beyond  the  said  period  of  twenty 
yeai*s  next  after  the  right  of  such  person  to  make  an  entry 
or  distress,  or  to  bring  an  action  to  recover  such  land  or  rent, 
shall  have  first  accrued,  or  the  said  period  of  ten  years  next 
after  the  time  at  which  such  person  shall  have  died,  shall  be 
allowed  by  reason  of  any  disability  of  any  other  person. 

19.  And  be  it  further  enacted,  that  no  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland^  nor  the  Islands  of 
Man^  Guernsey^  Jersey,  Aldemey,  or  Sarky  nor  any  island 
adjacent  to  any  of  them  (being  part  of  the  dominions  of  His 
Majesty),  shall  be  deemed  to  be  beyond  seas  within  the 
meaning  of  this  Act. 

20.  And  be  it  further  enacted,  that  when  the  right  of 
any  person  to  make  an  entry  or  distress  or  bring  an  action  to 
recover  any  land  or  rent  to  which  he  may  have  been  entitled 
for  an  estate  or  interest  in  possession  shall  have  been  barred 
by  the  determination  of  the    period  herein-before   limited. 


p.  391. 


p.  391. 
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whicli  sLall  bo  applicable  in  Buch  case,  and  such  person  shall  of  the  same 

p.  316.      at  any  time  during  the  said  period  have  been  entitled  to  any  ip^^^^  *® 

other  estate,   interest,   right,   or  possibility,   in  reversion,  esutes 

remainder,  or  otherwise,  in  or  to  the  same  land  or  rent,  no  *****^  *^*** 
entry,  distress,  or  action  shall  be  made  or  brought  by  such 
person,  or  any  person  claiming  through  him,  to  recover  such 
land  or  rent,  in  respect  of  such  other  estate,  interest,  right, 
or  possibility,  unless  in  the  meantime  such  land  or  lent  shall 
have  been  recovered  by  some  person  entitled  to  an  estate, 
interest,  or  right  which  shall  have  been  limited  or  taken 
effect  after  or  in  defeasance  of  such  estate  or  interest  in 
possession. 

21.  And  l>e  it  further  enacted,  that  when  the  right  of  a  Where 
tenant  in  tail  of  any  land  or  rent  to  make  an  entry  or  dis-  J®?*?*  '^ 

p.  402.      tress  or  to  bring  an  action  to  recover  the  same  shall  have  barred, 

been  barred  by  reason  of  the  same  not  having  been  made  or  remainder- 
brought  within  the  period  herein -before  limited,  which  shall  ^g  might 
be  applicable  in  such  case,  no  such  entry,  distress,  or  action  have 
shall  be  made  or  brought  by  any  person  claiming  any  estate,  gjJaif  ^0^ 
interest,  or  right  which  such  tenant  in  tail  might  lawfully  recover, 
have  barred. 

22.  And  be   it  further  enacted,  that  when  a  tenant  in  Possession 
tail  of  any  land  or  rent,  entitled  to  recover  the  same,  shall  JgnanrirT* 
have  died  before  the  expiration  of  the  period  herein-before  tail  shall 
limited,  which  shall  be  applicable  in  such  case,  for  making  '""^^.^n 

an  entry  or  distress  or  bringing  an  action  to  recover  such  remaiuder- 

p.  403.      land  or  rent,  no  person  claiming  any  estate,  interest,  or  right  ™en  whom 

which  such  tenant  in  tail  might  lawfully  have  ban-ed  shall  have'^ 

make  an  entry  or  distress  or  bring  an  action  to  recover  such  barred, 
land  or  rent  but  within  the  period  during  which,  if  such 
tenant  in  tail  had  so  long  continued  to  live,  he  might  have 
made  such  entry  or  distress  or  brought  such  action. 

23.  And  be   it  further  enacted,  that  when  a  tenant   in  Where 
tail  of  any  land  or  rent  shall  have  made  an  assurance  thereof,  hav"been 
which  shall  not  operate  to  bar  an  estate  or  estates  to  take  effect  possession 
after  or  in  defeasance  of  his  estate  tail,  and  any  person  shall  ^°^®'  ^^ 

^  .  t*  y  y         '  J*    t  A*  assurance 

by  virtue  of  such  assurance,  at  the  time  of  the  execution  by  a  tenant 

thereof,  or  at  any  time  afterwards,  be  in  possession  or  receipt  »»*  ^*j^ 

of  the  profits  of  such  land,  or  in  the  receipt  of  such  rent,  and  the  ^^^  y,^*  * 

same  person  or  any  other  person  whatsoever  (other  than  some  the  re- 

p-  403.      person  entitled  to  such  possession  or  receipt  in  respect  of  an  ^**y  gh"i\ 
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belwrred  estate  which  sliall  have  taken  effect  after  or  in  defeasance  of 
at  the  end  j^^^  estate  tail),  shall  continue  to  be  in  such  possession  or 
years  after  receipt  for  the  period  of  twenty  years  next  after  the  com- 
the  time  mencement  of  the  time  at  which  such  assurance,  if  it  had 
assurance  *^®^  \i^&ci  executed  by  such  tenant  in  tail,  or  the  person  who 
if  then  would  have  been  entitled  to  his  estate  tail  if  such  assurance 
would^ave  ^^  ^^*  \>^ri  executed,  would,  without  the  consent  of  any 
barred  Other  person,  have  operated  to  bar  such  estate  or  estates  as 
them.  aforesaid,  then  at  the  expiration  of  such  period  of  twenty 

years  such  assurance  shall  be  and  be  deemed  to  have  been 
effectual  as  against  any  person  claiming  any  estate,  interest, 
or  right  to  take  effect  after  or  in  defeasance  of  such  estate 
tail. 
No  suit  in         24.  And    be    it   further    enacted,    that    after    the    said 
be^brought  thirty-first  day  of  December  one    thousand   eight  hundred 
after  the      and  thirty-three  no  person  claiming  any  land  or  rent  in 
the^  7^^'     equity  shall  bring  any  suit  to  recover  the  same  but  within 
tiff,  if  en-     the  period  during  which,  by  virtue  of  the  provisions  herein-      p.  411 
titled  at       before  contained,  he  might  have  made  an  entry  or  distress, 
have  ^r  brought  an  action  to  recover  the  same  respectively,  if  he 

brought  an  bad  been  entitled  at  law  to  such  estate,  interest,  or  right  in 
action.  ^^  ^^  ^^  same  as  he  shall  claim  therein  in  equity. 

In  cases  of  25.  Provided  always,  and  be  it  further  enacted,  that 
trust  the  when  any  land  or  rent  shall  be  vested  in  a  trustee  upon  any 
right  shall  express  trust,  the  right  of  the  cestui  que  trust,  or  any  person 
deemed  to  claiming  through  him,  to  bring  a  suit  against  the  trustee, 
have  ac-  or  any  person  claiming  through  him,  to  recover  such  land  or  p.  427. 
crued  until  ^eni^  shall  be  deemed  to  have  first  accrued,  accordinc:  to  the 

a  convey-  ,  ,  »  o 

ance  to  a  '    meaning  of  this  Act,  at  and  not  before  the  time  at  which 
purchaser,    guch  land  or  rent  shall  have  been  conveyed  to  a  purchaser 
for  a  valuable  consideration,  and  shall  then  be  deemed  to 
have  accrued  only  as  against  such  purchaser  and  any  person 
claiming  thi'ough  him. 
In  cases  of        26.  And  be  it  further  enacted,  that  in  every  case  of  a 
fraud  no       concealed  fraud  the  right  of  any  person  to  bring  a  suit  in 
run  whilst    equity  for  the  recovery  of  any  land  or  rent  of  which  he,  or 
the  fraud     any  person   through  whom   he  claims,  may  have  been  de- 
conwaled      P^ved  by  such  fraud,  shall  be  deemed  to  have  first  accrued 
at  and  not  before  the  time  at  which  such  fraud  shall  or  with 
reasonable  diligence  might  have  been  fii-st  known  or  dis- 
covered; provided   that   nothing   in  this  clause  contained      p**^* 
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ehall  enable  any  holder  of  lands  or  rents  to  have  a  suit  in 
equity  for  Hxe  recovery  of  such  lands  or  rents,  or  for  setting 
aside  any  conveyance  of  such  lands  or  rents,  on  account  of 
fraud  against  any  hondfide  purchaser  for  valuable  considera- 
tion who  has  not  assisted  in  the  commission  of  such  fraud, 
and  who  at  the  time  that  he  made  the  purchase  did  not 
know  and  had  no  reason  to  believe  that  any  such  fraud  had 
been  committed. 

27.  Provided   always,  and  be  it  further    enacted,  that  Saving  the 
nothing  in  this  Act  contained  shall  be  deemed  to  interfere  of  equityon 

452.      with  any  mle  or  jurisdiction  of  courts  of  equity  in  refusing  the  ground 
relief  on  the  cround  of  acquiescence  or  otherwise  to  any  o^^cq^"*- 

°  *  *'    escence  o^ 

person  whose  right  to  bring  a  suit  may  not  be  barred  by  otherwise, 
virtue  of  this  Act. 

28.  And  be  it  further  enacted,  that  when  a  mortgagee  Mortgagor 
shall  have  obtained  the  possession  or  receipt  of  the  profits  ^fthel^nf 
of  any  land,  or  the  receipt  of  any  rent,  comprised  in  his  of  twenty 
mortgage,  the  mortgagor,  or  any  person  claiming  through  7^*7.^*™ 
him,  shall  not  bring  a  suit  to  redeem  the  mortgage  but  within  when  the 
twenty  years  next  after  the  time  at  which  the  mortgagee  mortgagee 
obtained  such  possession  or  receipt,  unless  in  the  meantime  gession^^or 
an  acknowledgment  of  the  title  of  the  mortgagor  or  of  his  from  the 
right  of  redemption  shall  have  been  given  to  the  mortgagor,  ^"^^1"-**" 
or  some  person  claiming  his  estate,  or  to  the  agent  of  such  lodgment. 

462.  mortgagor  or  person,  in  writing  signed  by  the  mortgagee  or 
the  person  claiming  through  him ;  and  in  such  case  no  such 
suit  shall  be  brought  but  within  twenty  years  next  after  the 
time  at  which  such  acknowledgment,  or  the  last  of  such 
acknowledgments  if  more  than  one,  was  given ;  and  when 
there  shall  be  more  than  one  mortgagor,  or  more  than  one 
person  claiming  through  the  mortgagor  or  mortgagors,  such 
acknowledgment,  if  given  to  any  of  such  mortgagors  or 
persons,  or  his  or  their  agent,  shall  be  as  effectual  as  if  the 
same  had  been  given  to  all  such  mortgagors,  or  persons ;  but 
where  there  shall  be  more  than  one  mortgagee,  or  more  than 
one  person  claiming  the  estate  or  interest  of  the  mortgagee 
or  mortgagees,  such  acknowledgment,  signed  by  one  or  more 
of  such  mortgagees  or  persons,  shall  be  effectual  only  as 
against  the  party  or  parties  signing  as  aforesaid,  and  the 
person  or  persons  claiming  any  part  of  the  mortgage  money 
or  land  or  rent  by,  from,  or  under  him  or  them,  and  any 
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person  or  persons  entitled  to  any  estate  or  estates,  interest 
or  interests,  to  take  effect  after  or  in  defeasance  of  his  or 
their  estate  or  estates,  interest  or  interests,  and  shall  not 
operate  to  give  to  the  mortgagor  or  mortgagors  a  right  to 
redeem  the  mortgage  as  against  the  person  or  persons  en- 
titled to  any  other  undivided  or  divided  part  of  the  money 
or  land  or  rent;   and  where  such  of  the  mortgagees  or 
persons  aforesaid  as  shall  have  given  such  acknowledgment 
shall  be  entitled  to  a  divided  pai  t  of  the  land  or  rent  com- 
prised in  the  mortgage,  or  some  estate  or  interest  therein 
and  not  to  any  ascertained  part  of  the  mortgaged  money,  the 
mortgagor  or  mortgagors  shall  be  entitled   to  redeem   the 
same  divided  part  of  the  land  or  rent  on  payment  with 
interest  of  the  part  of  the  mortgage  money  which  shall  bear 
the  same  proportion  to  the  whole  of  the  mortgage  money  as 
the  value  of  such  divided  part  of  the  land  or  rent  shall  bear 
to  the  value  of  the  whole  of  the  land  or  rent  comprised  in 
the  mortgage. 
No  lands  or       29.  Provided  always,   and   be   it   further  enacted,   that 
recovered**  it  shall  be  lawful  for  any  archbishop,  bishop,  dean,  preben- 
by  eccle-      dary,  parson,  vicar,  master  of  hospital,  or  other  spiritual  or 
siastical  or    eleemosynary  corporation  sole,  to  make  an  entry  or  distress 
nary  corpo-  ^^'  to  bring  an  action  or  suit  to  recover  any  land  or  rent 
ration  sole    within  such  period  as  hereinafter  is  mentioned  next  after  the 
two  in-  ""^    *™®  **  which  the  right  of  such  corporation  sole,  or  of  his 
cnmbeiicies   predecessor,  to  make  such  entry  or  distress  or  bring  such      p.  479. 
and  BIX         action  or  suit  shall  first  have  accrued  ;  (that  is  to  say,)  the 
sixty  years,  period  during  which  two  persons  in  succeosion  shall  have 
held  the  office  or  benefice  in  respect  whereof  such  land  or 
rent  shall  be  claimed,  and  six  years  after  a  third  person 
shall  have  been  appointed  thereto,  if  the  times  of  such  two 
incumbencies  and  such  term  of  six  years  taken  together  shall 
amount  to  the  full  period  of  sixty  years ;  and  if  such  times 
taken  together  shall  not  amount  to  the  full  period  of  sixty 
years,  then  during  such  further  number  of  years  in  addition 
to  such  six  years  as  will,  with  the  time  of  the  holding  of 
such  two  persons  and  such  six  years  make  up  the  full  period 
of  sixty  years ;  and  after  the  said  thirty-first  day  of  Decem- 
ber one  thousand  eight  hundred  and  thirty-three  no  such 
entry,  distress,  action,  or  suit  shall  be  made  or  brought  at 
any  time  beyond  the  determination  of  such  period. 
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30.  And  be  it  further  enacted,  that  after  the  said  thirty-  Xo  adrow- 
first  day  of  December  one  thousand  eieht  hundred  and  *^^  *®  **® 
thirty-three  no  person  shall  bring  any  quare  impedit  or  but  within 
other  action  or  any  suit  to  enforce  a  right  to  present  to  or  t^rw  in- 
bestow  any  church,  vicarage,  or  other  ecclesiastical  benefice,  orrixtv^*** 

p.  485.  as  the  patron  thereof,  after  the  expiration  of  such  period  as  years, 
herein-after  is  mentioned ;  (that  is  to  say,)  the  period  during 
which  three  clerks  in  succession  shall  have  held  the  same, 
all  of  whom  shall  have  obtained  possession  thereof  adversely 
to  the  right  of  presentation  or  gift  of  such  person,  or  of  some 
person  through  whom  he  claims,  if  the  times  of  such  incum- 
bencies taken  together  shall  amount  to  the  full  period  of 
sixty  years  ;  and  if  the  times  of  such  incumbencies  shall  not 
together  amount  to  the  full  period  of  sixty  years,  then  after 
the  expiration  of  8uch  further  time  as  with  the  times  of  such 
incumbencies  will  make  up  the  full  period  of  sixty  years. 

31.  Provided   always,   and   bo   it   further   enacted,   that  iDcumben- 
when  on  the  avoidance,  after  a  clerk  shall  have  obtained  ?***  *{**^ 

lapse  to  be 

possession  of  an  ecclesiastical  benefice  adversely  to  the  right  reckoned 

p.  48(3.      of  presentation  or  gift  of  the  patron  thereof,  a  clerk  shall  be  within  the 

presented  or  collated  thereto  by  his  Majesty  or  the  ordinary  ^"incum- 

by  reason  of  a  lapse,  such  last-mentioned  clerk  shall  be  bencies 

deemed  to  have  obtained  possession  adversely  to  the  right  of  |noJ[oQ^**t' 

presentation  or  gift  of  such  patron  as  aforesaid  ;  but  when  a  bishoj)- 

clerk   shall  have   been  presented  by  his  Majesty  upon  the  ^*^^*' 
avoidance  of  a  benefice  in   consequence  of  the  incumbent 
thereof  having  been  made  a  bishop,  the  incumbency  of  such 
clerk  shall,  for  the  purposes  of  this  Act,  be  deemed  a  continu- 
ation of  the  incumbency  of  the  clerk  ko  made  bishop. 

32.  And  be  it  further  enacted,  that  in  the  construction  When 
of  this  Act  every  person   claiming  a  right  to  present  to  pe^o^ 

p.  48J.       or  bestow  any  ecclesiastical  benefice,  as  patron  thereof,  by  advowson  " 
virtue  of  any  estate,  interest,  or  right  which  the  owner  of  an  in  remain- 
estate  tail  in   the   advowson  might  have  barred,   shall   le  after  aV 
deemed  to  be  a  person  claiming  through  the  person  entitled  estate  tail, 
to  such  estate  tail,  and  the  right  to  bring  any  quare  impedit,  ^*J**^1*''' 
action,  or  suit,  shall  be  limited  accordingly. 

33.  l^ovided    always,   and   be  it   further    enacted,  that  Noadrow- 
after  the  said  thirty-first  day  of  December,  one  thousand  son  to  be 
eight  hundred  and  thirty-three  no  person  shall  bring  any  ^ft^r  loo 
quare  impedit  or  other  action  or  any  suit  to  enforce  a  right  years. 
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At  the  end 
of  the 
period  of 
limitatioQ 
the  right 
of  the 
party  out 
of  posses  • 
siou  to  be 
extin- 
guished. 

Receipt  of 
rent  to  be 
deemed 
receipt  of 
profits. 


Real  and 
mixed 
actions 
abolished 
after  the 
31st  De- 
cember, 
1834 ; 


to  present  to  or  bestow  any  ecclesiastical  benefice,  as  the  p.  486. 
patron  thereof,  after  the  expiration  of  one  hundred  years 
from  the  time  at  wliich  a  clerk  shall  have  obtained  possession 
of  such  benefice  adversely  to  the  right  of  presentation  or  gift 
of  such  person,  or  of  some  person  through  whom  he  claims, 
or  of  some  person  entitled  to  some  preceding  estate  or 
interest,  or  undivided  share  or  alternate  right  orpresentation 
or  gift,  held  or  derived  under  the  same  title,  unless  a  clerk 
shall  subsequently  have  obtained  possession  of  such  benefice 
on  the  presentation  or  gift  of  the  person  so  claiming,  or  of 
some  person  through  whom  he  claims,  or  of  some  other 
person  entitled  in  respect  of  an  estate,  share,  or  right  held 
or  derived  under  the  same  title. 

34.  And  be  it  further  enacted,  that  at  the  determination 
of  the  period  limited  by  this  Act  to  any  person  fc»r 
making  an  entry  or  distress,  or  bringing  any  writ  of  quaro 
impedit  or  other  action  or  suit,  the  right  and  title  of  such  p.  4^*2. 
person  to  the  land,  rent,  or  advowson  for  the  recovery 
whereof  such  entry,  distress,  action,  or  suit  respectively 
might  have  been  made  or  brought  within  such  period  shall 

be  extinguished. 

35.  And  be  it  further  enacted,  that  the  receipt  of  the 
rent  payable  by  any  tenant  from  year  to  year,  or  other 
lessee,  shall,  as  against  such  lessee  or  any  person  claiming     r-  '^^ 
under  him  (but  subject  to  the  lease),  be  deemed  to  be  the 
receipt  of  the  profits  of  the  land  for  the  purposes  of  this 

Act. 

36.  And  be  it  further  enacted,  that  no  writ  of  right 
patent,  writ  of  right  quia  dominus  remisit  curiam,  writ  of 
right  in  capite,  writ  of  right  in  London,  writ  of  right  close, 
writ  of  right  de  rationabili  parte,  writ  of  right  of  advowson, 
writ  of  right  upon  disclaimer,  writ  de  rationabilibus  divisis, 

writ  of  right  of  ward,  writ  de  oonsuetudinibus  et  servitiis,  p.4ii. 
writ  of  cessavit,  writ  of  escheat,  writ  of  quo  jure,  writ  of 
secta  ad  molendinum,  writ  de  essendo  quietum  de  theolonio, 
writ  of  ne  injuste  vexes,  writ  of  mesne,  writ  of  quod 
permittat,  writ  of  formedon  in  descender,  in  remainder,  or  in 
reverter,  writ  of  assize  of  novel  disseisin,  nuisance,  darrein- 
presentment,  juris  utrum,  or  mort  d'ancestor,  writ  of  entry 
8ur  disseisin,  in  the  quibus,  in  the  per,  in  the  per  and  cui,  or 
in  the  post,  writ  of  entry  sur  intrusion,  writ  of  entry  sur 
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alienation  dnm  fuit  non  compos  mentis,  dum   fait  infra 
setatem,  dum  fuit  in  prisona,  ad  communem  legem,  in  casu 
proviso,  in  consimili  casu,  cui  in  Tita,'8ur  cui  in  vita,  cui 
.    ante  divortium,  or  sur  cui  ante  divortium,  vnrit  of  entry 
sur  abatement,  writ  of  entry  quare  ejecit  infra  terminum,  or 
ad  terminum  qui  prssteriit,  or  causa  matrimonii  prselocuti, 
writ  of  aiel,  besaiel,  tresaiel,  cosinage,  or  nuper  obiit,  writ 
of  waste,  writ  of  partition,  writ  of  disceit,  writ  of  quod  ei 
deforceat,  writ  of  covenant  real,  writ  of  warrantia  chartae, 
writ   of  curia  claudenda,  or  writ  per  quw  servitia,  and  no 
other  action,  real  or  mixed,  (except  a  writ  of  right  of  dower  except  for 
or  writ  of  dower  unde  nihil  habet,  or  a  quare  impedit,  or  an  q^ay^'im. 
ejectment,)  and  no  plaint  in  the  nature  of  any  such  writ  or  pedit,  nnd 
action,  (except  a  plaint   for  freebench  or  dower),  shall  be  *jec*inent. 
brought  after  the  thirty-first  day  of  December  one  thousand 
eight  hundred  and  thirty -four. 

37.  Provided   always,   and   be  it  further    enacted,   that  R«al  ac- 
when,  on  the  said  thirty-first  day  of  December  one  thousand  be  broucht 
eight  hundred  and  thirty-four,  any  person  who  shall  not  until  the 
have  a  right  of  entry  to   any  land   shall  be   entitled  to  jlot""** 

412.  maintain  any  such  writ  or  action  as  aforesaid  in  respect  of 
such  land,  such  writ  or  action  may  be  brought  at  any  time 
before  the  first  day  of  June  one  thousand  eight  hundred  and 
thirty-five  in  case  the  same  might  have  been  brought  if  this 
Act  had  not  been  made  notwithstanding  the  period  of  twenty 
years  herein-before.  limited  shall  have  expired. 

38.  Provided  also,  and  be  it  further  enacted,  that  when,  Saying  the 
on  the  said  first  day  of  June  one  thousand  eight  hundred  "8****  ®' 
and  thirty-five,  any  person  whose   right  of  entry  to  any  entitled  to 
land  shall  have  been  taken  away  by  any  descent  cast,  dis-  ^^^^  actions 
continuance,  or  warranty,  might  maintain  •  any  such  writ  commence- 

412.  or  action  as  aforesaid  in  respect  of  such  land,  such  writ  or  went  of 
action  may  be  brought  after  the  said  first  day  of  June  one  ^^^ '  ^ ' 
thousand  eight  hundred  and  thirty-five,  but  only  within  the 
period  during  which  by  virtue  of  the  provisions  of  this  Act 
an  entry  might  have  been  made  upon  the  same  land  by  the 
person  bringing  such  writ  or  action  if  his  right  of  entry  had 
not  been  so  taken  away. 

39.  And  be  it  further  enacted,  that  no  descent  cast,  dis-  No  descent 
continuance,  or  warranty  which  may  happen  or  be  made  2c"to  ^' 

412.      after  the  said  thirty-first  day  of  December  one  thousand  bar  a  right 

of  entry. 
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eight  hundred  and  thirty-three  shall  toll  or  defeat  any  right 
of  entry  or  action  for  the  recovery  of  land. 

40.  And  be  it  further  enacted,  that  after  the  said  thirty- 
first  day  of  December  one  thousand  eight  hundred  and 
thirty-three  no  action  or  sait  or  other  proceeding  shall  be 
brought  to  recover  any  sum  of  money  secured  by  any 
mortgage,  judgment,  or  lien,  or  otherwise  charged  upon  or 
payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  any 
legacy,  but  within  twenty  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued  to  some  person  capable 
of  giving  a  discharge  for  or  release  of  the  same,  unless  in  the 
meantime  some  part  of  the  principal  money,  or  some  interest 
thereon,  shall  have  been  paid,  or  some  acknowledgment  of 
the  right  thereto  shall  have  been  given  in  writing  signed  by 
the  person  by  whom  the  same  shall  be  payable,  or  his  agent, 
to  the  person  entitled  thereto,  or  his  agent ;  and  in  such  case 
no  such  action  or  suit  or  proceeding  shall  be  bi'ought  but 
within  twenty  years  after  such  payment  or  acknowledgment, 
or  the  last  of  such  payments  or  acknowledgments  if  more 
than  one  was  given. 

41.  And  be  it  further  enacted,  that  after  the  said  thirty- 
first  day  of  December  one  thousand  eight  hundred  and  thirty- 
three  no  arrears  of  dower,  nor  any  damages  on  account  of 
such  arrears,  shall  be  recovered  or  obtained  by  any  action  or 
suit  for  a  longer  period  than  six  years  next  before  the 
commencement  of  such  action  or  suit. 

42.  And  be  it  further  enacted,  that  after  the  said  thirty- 
first  day  of  December  one  thousand  eight  hundred  and 
thirty-three  no  arrears  of  rent  or  of  interest  in  respect  of 
any  sum  of  money  charged  upon  or  payable  out  of  any  land  or 
rent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect 
of  such  arrears  of  rent  or  interest,  shall  be  recovered  by  any 
distress,  action,  or  suit,  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been 
given  to  the  person  entitled  thereto,  or  his  agent,  signed  by 
the  person  by  whom  the  same  was  payable,  or  his  agent : 
provided  nevertheless,  that  where  any  prior  mortgagee  or 
other  incumbrancer  shall  have  been  in  possession  of  any 
land,  or  in  the  receipt  of  the  profits  thereof,  within  one  year 
next  before  an  action  or  suit  shall  be  brought  by  any  person 


p.  164. 
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entitled  to  a  Bubsequent  mortgage  or  other  inoumbraBce 
on  the  same  land,  the  person  entitled  to  such  subsequent 
mortgage  or  incumbrance  may  recover  in  suob  action  or  suit 
the  arrears  of  interest  which  shall  have  become  doe  during 
the  whole  time  that  such  prior  mortgagee  or  incumbrancer 
was  in  such  possession  or  receipt  as  aforesaid,  although  such 
time  may  have  exceeded  the  said  term  of  six  years. 

43.  And  be  it  further  enacted,  that  after  the  said  thirty-  Act  to  ex- 
first  day   of  December  one  thousand  eight  hundred  and  ten<i^o|he 
thirty-three  no  person  claiming  any  tithes,  legacy,  or  other  courts, 
property  for  the  recovery  of  which  he  might  bring  an  action 

p.  509.  Pr  ^^^^  ^*  ^^  ^^  ^^  equity  shall  bring  a  suit  or  other  pro* 
cceding  in  any  spiritual  court  to  recover  the  same  but  within 
the  period  during  which  he  might  bring  such  action  or  suit 
at  law  or  in  equity. 

44.  Provided  always,  and  be  it  fui*ther  enacted,  that  this  Act  not  to 
Act  shall  not  extend  to  Scotland,  and  shall  not,  so  far  as  |^*!?^  ^^ 
it  relates  to  any  right  to  permit  to  or  bestow  any  church,  nor  to 
vicarage,  or  other  ecclesiastical  benefice,  extend  to  Ireland.      advowBons 

45.  And  be  it  further  enacted,  that   this   Act  may  be 
amended,  altered,  or  repealed  during  this  present  session  of  ame^ed  * 
parliament. 


487. 
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3  dr  4  WM.  IV.  c.  42,  ss.  2—7  (1). 

An  Act  for  the  further  Amendment  of  the  Law  and  the 
better  Advancement  of  Justice  (14th  August,  1833). 

2.  And  whereas  there  is  no  remedy  provided  by  law  for 
injuries  to  the  real  estate  of  any  person  deceased,  committed 
in  his  life-time,  nor  for  certain  wrongs  done  by  a  peri*on 
deceased  in  his  life-time  to  another  in  respect  of  his  property, 
real  or  personal ;  for  remedy  thereof  be  it  enacted,  that  an 
action  of  trespass  or  trespass  on  the  case,  as  the  case  may  be, 
may  be  maintained  by  the  executors  or  administrators  of  any 
person  deceased  for  any  injury  to  the  real  estate  of  such 
person,  committed  in  his  life- time,  for  which  an  action  might 
have  been  maintained  by  such  person,  so  as  such  injury 
shall  have  been  committed  within  six  calendar  months  be- 
fore the  death  of  such  deceased  person,  and  provided  such 
action  shall  be  brought  within  one  year  after  the  death  of 
such  person ;  and  the  damages,  when  recovered,  shall  be  part 
of  the  personal  estate  of  such  person ;  and  further,  that  an 
action  of  trespass  or  trespass  on  the  case,  as  the  case  may  be, 
may  be  maintained  against  the  executors  or  administrators 
of  any  person  deceased  for  any  wrong  committed  by  him  in 
his  life-time  to  another  in  respect  of  his  property,  real  or 
personal,  so  as  such  injury  shall  have  been  committed  within 
six  calendar  months  before  such  person's  death,  and  so  as 
such  action  shall  be  brought  within  six  calendar  months 
after  such  executors  or  administrators  shall  have  taken  upon 
themselves  the  administration  of  the  estate  and  effects  of 
such  person;  and  the  damages  to  be  recovered  in  such 
action  shall  be  payable  in  like  order  of  administration  as 
the  simple  contract  debts  of  such  person. 

3.  All  actions  of  debt  for  rent  upon  an  indenture  of 
demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other 

(1)  See  53  &  54  Vict.  c.  51. 
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specialty,  and  all  actions  of  debt  or  9cire  facioB  upon  any  rent  and 
recognizance,  and  also  all  actions  of  debt  upon  any  award  ^°  "P^**^" 
where  the  submission  is  not  by  specialty,  or  for  any  fine  due 
in  respect  of  any  copyhold  estates,  or  for  an  escape,  or  for 
money  levied  on  &nj  fieri  fadaa^  and  all  actions  for  penalties, 
damages,  or  sums  of  money  given  to  the  party  grieved  by  any 
statute  now  or  hereafter  to  be  in  force,  shcdl  be  commenced 

141.  and  sued  within  the  time  and  limitation  hereinafter  ex- 
pressed, and  not  after ;  that  is  to  say,  the  said  actions  of  debt 
-for  rent  upon  an  indenture  of  demise,  or  covenant  or  debt 
upon  any  bond  or  other  specialty,  actions  of  debt  or  scire 
facias  upon  recognizance,  within  twenty  years  after  the 
cause  of  such  actions  or  suits,  but  not  after ;  the  said  actions 

512.  by  the  party  grieved,  within  two  years  after  the  cause  of  * 
such  actions  or  suits,  but  not  after;  and  the  said  other 
actions  within  six  years  after  the  cause  of  such  actions  or 
suits,  but  not  after ;  provided  that  nothing  herein  contained 
shall  extend  to  any  action  given  by  any  statute  where  the 
time  for  bringing  such  action  is  or  shall  be  by  any  statute 
specially  limited. 

4.  If  any  person  or  persons  that  is  or  are  or  shall  be  Proviso  for 
entitled  to  any  such  action  or  suit,  or  to  such  scire  faciaSy  is  or  ?^**®^  ^y 
are  or  shall  be,  at  the  time  of  any  such  cause  of  action  accrued,  femes  ' 
within  the  age  of  twenty-one  years,  feme  covert^  non  compos  cov«rt,  &c.y 
mentii,  or  beyond  the  seas,  then  such  person  or  persons  shall 

be  at  liberty  to  bring  the  same  actions,  so  as  they  commence 
the  same  within  such  times  after  their  coming  to  or  being  of 
149.      full  age,  discovert,  of  sound  memory,  or  returned  from 
beyond  the  seas,  as  other  persons  having  no  such  impedi- 
ment should,  according  to  the  provisions  of  this  Act,  have 
done ;   and  if  any  person  or  persons  against  whom  there  and  for 
shall  be  any  such  cause  of  action  is  or  are,  or  shall  be  at  the  J^J®^?®  ^^ 
time  such  cause  of  action  accrued,  beyond  the  seas,  then  the  beyond 
person  or  persons  entitied  to  any  such  cause  of  action  shall  s^^"* 
be  at  liberty  to  bring  the  same  against  such  person  or 
persons  within  such  times  as  are  before  limited  after  the 
return  of  such  person  or  persons  from  beyond  the  seas. 

5.  Provided  always,  that  if  any  acknowledgment  shall  Proviso  in 
have  been  made  either  by  writing  signed  by  the  party  liable  ^^^^. 
by  virtue  of  such  indenture,  specialty,  or  recognizance,  or  his  ledgment 
agent,  or  by  part  payment  or  part  satisfaction  on  account  of  i^  writing 

2  U  2 
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any  principal  or  interest  being  then  due  thereon,  it  shall 
and  may  be  lawful  for  the  person  or  persons  entitled  to  such 
actions  to  bring  his  or  their  action  for  the  money  remaining 
unpaid  and  so  acknowledged  to  be  dne  within  twenty  years 
after  such  acknowledgment  by  "writing  or  part  payment  or 
part  satisfaction  as  aforesaid,  or  in  case  the  person  or  persons 
entitled  to  such  action  shall  at  the  time  of  such  acknowledg- 
ment be  under  such  disability  as  aforesaid,  or  the  party 
making  such  acknowledgment  be,  at  the  time  of  making  the 
same,  beyond  the  seas,  then  within  twenty  years  after  such 
disability  shall  have  ceased  as  aforesaid,  or  the  party  shall 
have  returned  from  beyond  the  seas,  as  the  case  may  be ;  and 
the  plaintiff  or  plaintiffs  in  any  such  action  on  any  inden- 
ture, specialty,  or  recognizance,  may,  by  way  of  replication, 
state  such  acknowWgment,  and  that  such  action  was  brought 
within  the  time  aforesaid,  in  answer  to  a  plea  of  this  statute. 

6.  And  nevertheless  be  it  enacted,  that  if  in  any  of  the 
said  actions  judgment  be  given  for  the  plaintiff,  and  the  same 
be  reversed  by  error,  or  a  verdict  pass  for  the  plaintiff,  and 
upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be 
given  against  the  plaintiff  that  he  take  nothing  by  his  plaint, 
writ,  or  bill,  ....  that  in  all  such  cases  the  party  plaintiff,  his 
executors  or  administrators,  as  the  case  shall  require,  may 
commence  a  new  action  or  suit  from  time  to  time  within  a 
year  after  such  judgment  reversed,  or  such  judgment  given 
against  the  plaintiff,  and  not  after. 

7.  No  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  nor  the  islands  of  Man,  Guernsey,  Jersey,  Aldemey, 
and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being 
part  of  the  dominions  of  his  Majesty,  shall  be  deemed  to  be 
beyond  the  seas  within  the  meaning  of  this  Act,  or  of  the 
Act  passed  in  the  twenty-first  year  of  the  reign  of  King 
James  the  First,  intituled,  "An  Act  for  Limitation  of 
Actions  and  for  avoiding  of  Suits  in  Law." 
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7   WM.   4   AND   1    VICT.   C.   28   (tHE  REAL  PROPERTY  LIMITATION 

ACT,  1837). 

1.  Whereas  doubts  have  been  entertained  a8  to  the  effect  Part  pay- 
of  a  certain  Act  of  Parliament  made  in  the  third  and  fourth  ^^^^  ^!  ^f 
years  of  his  late  Majesty  King  William  the  Fourth,  intituled  interest  on 
an  Act  for  the  Limitation  of  Actions  and  Suits  relating  to  mortgage. 
Keal  Property,  and  for  simplifying  the  remedies  for  trying  the 
rights  thereto,  so  far  as  the  same  relates  to  mortgages,  and  it 
is  expedient  that  such  doubts  should  be  removed,  ....  (1)  it 
shall  and  may  be  lawful  for  any  person  entitled  to  or  claiming 
455.      under  any  mortgage  of  land,  being  land  within  the  definition 
contained  in  the  first  section  of  the  said  Act,  to  make  an 
entry  or  bring  an  action  at  law  or  snit  in  equity  to  recover 
such  land  at  any  time  within  twelve  (2)  years  next  after  the  last 
payment  of  any  part  of  the  principal  money  or  interest 
secured  by  such  mortgage,  although  more  than  twelve  (2)  years 
may  have  elapsed  since  the  time  at  which  the  right  to  make 
such  entry  or  bring  such  action  or  suit  in  equity  shall  have 
first  accrued,  anything  in  the  said  Act  notwithstanding. 

(1)  See  56  Vict.  c.  14. 

(2)  See  37  &  38  Vict.  c.  57,  b.  9. 
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7  &  8  VICT.  c.  105,  8S.  71-88. 

An  Act  to  confirm  and  enfranchise  the  Estates  of  the  Convention- 
ary  Tenants  of  the  ancient  Assessionahh  Manors  of  tho 
Duchy  of  ComwaUy  and  to  quiet  Titles  within  the  County  of 
Cornwall  as  against  the  Duchy  ;  and  for  other  purposes, 

[9th  August  1844.] 

The  claims  71,  And  be  it  enacted,  that  the  Duke  of  Cornwall  shall 
of  Cornwall  ^^^  **  ^^^  *™®  hereafter  sue,  impeach,  question,  or  implead 
generally  any  person  for  or  in  anywise  concerning  any  lands,  manors, 
b^^th**"^^  tenements,  rents,  tithes,  or  hereditaments  whatsoever  situate, 
lapse  of  issuing,  or  arising  ^in  the  county  of  Cornwall  (other  than 
sixtj  years,  liberties  or  franchises,  and  other  than  mines,  minerals,  stone, 
or  substrata),  or  for  or  in  anywise  concerning  the  revenues, 
issues,  and  profits  thereof,  or  make  any  title,  claim,  challenge, 
or  demand  of,  on,  or  to  the  same>  or  any  of  them  (except  as 
aforesaid),  by  reason  of  any  right  or  title  which  hath  not 
first  accrued  or  grown,  or  which  shall  not  have  first  accrued 
or  grown,  within  the  space  of  sixty  years  next  before  the 
filing,  issuing,  or  commencing  of  every  such  action,  bill, 
plaint,  information,  commission,  or  other  suit  or  proceeding, 
as  shall  at  any  time  or  times  hereafter  be  filed,  issued,  or 
commenced  for  recovering  the  same,  or  in  respect  thereof, 
unless  the  Duke  of  Cornwall,  or  some  other  person  under 
whom  the  Duke  of  Cornwall  any  thing  hath  or  lawfully 
claimeth,  or  shall  hereafter  have  or  lawfully  claim,  in  the 
said  manors,  lands,  tenements,  rents,  tithes,  or  hereditaments, 
by  force  of  any  right  or  title,  hath  or  shall  have  been  ^52l 
answered  by  force  and  virtue  of  any  such  right  or  title  to 
the  same,  the  rents,  revenues,  issues,  or  profits  thereof,  with- 
in the  said  space  of  sixty  years,  or  that  the  same  have  or 
shall  have  been  duly  in  charge  to  the  Duke  of  Cornwall,  or 
have  or  shall  have  stood  insuper  of  record  within  the  said 
space  of  sixty  years ;  and  that  all  persons,  for  and  according 
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to  their  and  every  of  their  several  estates  and  interests  which 
they  have  or  claim  to  liave,  or  shall  or  may  have  or  claim  to 
have  in  the  same  respectively,  shall  at  all  times  hereafter 
quietly  and  freely  have,  hold,  and  enjoy,  against  the  Duke 
of  Cornwall  claiming  any  title  which  hath  not  first  accrued 
or  grown  within  the  said  space  of  sixty  years,  all  and 
singular  manoi*s,  lands,  tenements,  rents,  tithes,  and  heredita- 
ments whatsoever  situate,  issuing,  or  arising  in  the  county 
of  Cornwall  (except  as  aforesaid),  which  they,  or  their  or 
any  of  their  ancestors  or  predecessors,  or  those  from  whom, 
by  or  under  whom,  they  do  or  shall  claim,  have  or  shall  have 
held  or  enjoyed  or  taken  the  rents,  revenues,  issues,  or  proGts 
thereof,  by  the  space  of  sixty  years  next  before  the  filing, 
issuing,  or  commencing  of  every  such  action,  bill,  plaint, 
information,  commission,  or  other  suit  or  proceeding  as  shall 
at  any  time  or  times  hereafter  be  filed,  issued,  or  commenced 
for  recovering  the  same,  or  in  respect  thereof,  unless  the 
Duke  of  Cornwall,  or  some  other  ^lerson  under  whom  the 
Duke  of  Cornwall  any  thing  hath  or  lawfully  claimeth,  or 
shall  have  or  lawfully  claim,  in  the  said  manors,  lands,  tene- 
ments, rents,  tithes,  or  hereditaments,  by  force  of  any  right 
or  title,  hath  been  or  shall  have  been  answered  by  virtue 
of  any  such  right  or  titl^  the  rents,  revenues,  issues,  or  pro- 
fits thereof,  within  the  said  space  of  sixty  years,  or  that  the 
same  have  or  shall  have  been  duly  in  charge,  or  stood  insuper 
of  record  as  aforesaid,  within  the  said  space  of  sixty  years. 

72.  Provided  always,  and  be  it  enacted,  that  the  Duke  of  The  claims 
Cornwall,  or  any  person  under  whom  the  Duke  of  Corn-  q^J^  ^e^* 
wall  hath  or  lawfully  claimeth,  or  shall  hereafter  have  or  kept  alive 
lawfully  claim  as  aforesaid,  shall  not  be  deemed,  for  the  ^y  putting 
purposes  of  this  Act,  to  have  been  answered  by  force  or  virtue  charge,  of 
of  any  such  right  or  title,  the  rents,  revenues,  issues,  or  which  the 
profits  of  any  lands,  manors,  tenements,  rents,  tithes,  or  here-  be^partT 
ditaments  which  shall  have  been  held  or  enjoyed,  or  of  which 
524.      the  rents,  revenues,  issues,  or  profits  shall  have  been  taken, 
by  any  other  person  by  the  space  of  sixty  years  next  before 
the  filing,  issuing,  or  commencing  of  any  such  action,  suit, 
bill,  plaint,  information,  commission,  or  other  suit  or  proceed- 
ing for  recovering  the  same,  or  in  respect  thereof,  by  reason 
of  the  same  having  been  part  or  parcel  of  any  honour  or 
manor  or  other  hereditament  of  which  the  rents,  revenues. 
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Claims  of 
the  Dake 
ofComwall 
to  mines  to 
be  barred 
by  the 
possession 
of  the  land 
and  ez- 
clusirely 
working 
the  mines 
for  sixty 
years. 


Or  by  the 
possession 
of  the  land 
for  one 
hundred 
years. 


issues,  or  profits  shall  liave  been  answered  to  the  Duke  of 
Cornwall,  or  any  other  person  under  whom  the  Duke  of 
Cornwall  hath  or  lawfully  claimeth,  or  shall  hereafter  have 
or  lawfully  claim  as  aforesaid,  or  which  honour  or  manor  or 
other  hereditament  shall  have  been  duly  in  charge  to  the 
Duke  of  Cornwall,  or  to  or  with  any  officer  of  the  Duchy 
of  Cornwall,  or  stood  insuper  of  record  as  aforesaid. 

73.  And  be  it  enacted,  that  the  Duke  of  Cornwall  shall 
not  sue,  impeach,  question,  or  implead  any  person  for  or 
in  anywise  concerning  any  mines,  minerals,  stone,  or  sub- 
strata iu,  upon,  under,  or  of  any  lands,  manors,  tenements, 
or  hereditaments  whatsoever  situate  in  the  county  of  Corn- 
wall, where  such  lands,  manors,  tenements,  or  hereditaments 
shall  have  been  held  or  enjoyed  by  such  person,  or  any 
person  by,  through,  or  under  whom  he  claims,  or  any  person  p.  52SI 
whomsoever  other  than  the  Duke  of  Cornwall,  or  any  person 
claiming  under  him,  for  a  period  of  sixty  years  or  more 
before  the  filing,  issuing,  or  commencing  any  action,  bill, 
plaint,  information,  commission,  or  other  suit  or  proceeding 

in  respect  of  such  mines,  minerals,  stone,  or  substrata,  with- 
out interruption  or  disturbance  by  the  Duke  of  Cornwall,  or 
any  person  claiming  under  him,  and  where  such  mines, 
minerals,  stone,  or  substrata  have  been  substantially  worked 
and  gotten  at  any  time  during  the  said  period  by  the  person 
who  has  so  held  and  enjoyed  the  said  lands,  manors,  tene- 
ments, or  here-ditaments,  and  such  mines,  minerals,  stone,  or 
substrata  have  not  been  at  any  time  during  the  said  period 
of  sixty  years  worked  and  gotten,  or  the  tolls,  dues,  royalties, 
and  other  profits  thereof  received  or  enjoyed,  by  the  Duke  of 
Cornwall  or  some  person  claiming  under  him. 

74.  And  be  it  enacted,  that  the  Duke  of  Cornwall  shall 
not  sue,  impeach,  question,  or  implead  any  person  for  or 
in  anywise  concerning  any  mines,  minerals,  stone,  or  sub- 
strata in,  upon,  under,  or  of  any  lands,  manors,  tenements,  or 
hereditaments  whatsoever  situate  in  the  county  of  Cornwall, 
where  such  lands,  manors,  tenements,  or  hereditaments  shall 
have  been  held  or  enjoyed  by  such  person,  or  any  person  by, 
through,  or  under  whom  he  claims,  or  any  person  whomsoever 
other  than  the  Duke  of  Cornwall,  or  any  person  claiming  p.  52S. 
under  him,  for  a  period  of  one  hundred  years  before  the  filing, 
issuing,  or  commencing  any  action,  bill,  plaint,  information. 
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oommission,  or  other  suit  or  proceeding  in  respect  of  sucli 
mines,  minerals,  stones,  or  substrata,  without  interruption  or 
disturbance  by  the  Duke  of  Cornwall,  or  any  person  claim- 
ing under  him,  and  where  such  mines,  minerals,  stones,  or 
substrata  shall  not  have  been  at  any  time  during  the  said 
period  of  one  hundred  years  worked  and  gotten,  or  the  tolls, 
dues,  royalties,  or  other  profits  thereof  received  or  enjoyed, 
by  the  Duke  of  Cornwall  or  some  person  claiming  under 
him. 

75.  Provided  always,  and  be  it  enacted,  that  where  the  Rents,  &c, 
rents,  revenues,  issues,  or   profits   of  any  manors,  lands,  ^'^f^'.v^ 
tenements,  tithes,  or  hereditaments  are  or  shall  be  duly  in  proper 

525.      charge  by,  to,  or  with  any  proper  officer  of  the  Duchy  of  officer  to 
Cornwall,  such  rents,  revenues,  issues,  and  profits  shall  be  |„  charg«. 
held,  deemed,  and  taken  to  be  duly  in  charge  within  the 
meaning  and  intent  of  this  Act,  any  usage  or  custom  to  the 
contrary  notwithstanding. 

76.  Provided  always,  and  be  it  enacted,  that  this  Act,  Time  as  to 
or  any  thing  herein  contained,  shall  not  extend  to  bar,  ^^t  ioWin 
impeach,  or  hinder  the  Duke  of  Cornwall  of,  for,  or  from  any  to  run  tUl 
manors,  tenements,  rents,  tithes,  or  hereditaments  whereof  ****y  ^*^^ 
any  reversion  or  remainder  now  is  in  His  Koyal  Highness  sion ; 
Albert  Edward  now  Duke  of  Cornwall,  for  or  concerning  the 

said  reversion  or  remainder,  nor  of,  for,  or  from  any  rever- 
sion or  remainder,  or  possibility  of  reversion  or  remainder,  in 
any  of  his  said  Hoyal  Highness*s  progenitors,  predeoessoi'8, 
or  ancestors  for  the  time  being  entitled  to  the  revenues 
of  the  said  duchy,  which  by  the  expiration,  end,  or  other 
determination  of  any  limited  estate  has  or  ought  to  have 
fallen  or  become  in  possession,  or  which  shall  or  may  or 
ought  liereafter  first  to  fall  or  come  in  possession,  within  the 
space  of  sixty  years  next  before  the  filing,  issuing,  or  com- 
mencing of  any  such  action,  bill,  plaint,  information,  com- 
mission, or  other  suit  or  proceeding  as  shall  at  any  time  or 
times  hereafter  be  filed,  issued,  or  commenced  for  recovering 
the  same,  or  in  respect  thereof,  nor  of,  for,  or  from  any  right 
or  title  first  accrued  or  grown  to  the  Duke  of  Cornwall,  or 
which  shall  first  accrue  or  grow  to  the  Duke  of  Cornwall,  of, 
in,  or  to  any  manors,  lands,  tenements,  rents,  tithes,  or  heredi- 
taments at  any  time  or  times  within  the  space  of  sixty  years 
next  before  the  filing,  issuing,  or  commencing  of  any  such 
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aotion,  bill,  plaint,  information,  commission,  or  other  suit  or 
proceeding  as  shall  at  any  time  or  times  hereafter  be  filed, 
issued,  or  commenced  for  recovering  the  same,  or  in  respect 
thereof,  and  not  before, 
nor  to  77.  Provided  also,  and  be  it  enacted,  that  this  Act  or 

hered^ta-  ^j^j  thing  herein  contained  shall  not  extend  to  any  manors, 
which  have  lands,  tenements,  rents,  tithes,  or  hereditaments  mentioned 
^«^  to  be  granted  or  conveyed  by  the  Duke  of  Cornwall,  or  by 

Umited   °^  ^^7  other  under  whom  the  Duke  of  Cornwall  claimeth,  to 
estates  till    any  person  or  persons  for  any  limited  estate  in  fee  simple  or 
fail  ^'***^*  any  estate  in  tail  or  other  particular  estate,  which  several 
estates  (if  the  same  had  been  good  and  effectual  in  law)  have 
or  ought  to  have  first  fallen  or  become  in  possession,  or  will 
or  ought  first  to  fall  or  come  in  possession,  within  the  space 
of  sixty  years  next  before  the  filing,  issuing,  or  commencing 
of  any  such  action,  bill,  plaint,  information,  commission,  or 
other  suit  or  proceeding  as  shall  at  any  time  or  times  here- 
after be  filed,  issued,  or  commenced  for  recovering  the  same 
or  in  I'espect  thereof  as  aforesaid,  nor  to  any  manors,  lands, 
tenements,  rents,  tithes,  or  hereditaments  mentioned  to  be 
granted  or  conveyed  by  any  of  the  predecessors,  progenitors, 
or  ancestors  of  his  said  Eoyal  Highness  Albert  Edward  Duke 
of  Cornwall  for  the  time  being  entitled  to  the  revenues  of  the 
said  Duchy  of  Cornwall,  or  by  any  other  under  whom  his 
said  Boyal  Highness  claimeth,  to  any  person  or  persons  in 
fee  tail  or  other  particular  estate,  whereof  the  reversion  or 
inheritance  (if  such  estate  tail  or  other  particular  estate  had 
been  good  and  effectual  in  law)  should  have  been  and  con- 
tinued in  his  said  Hoyal  Highness,  or  should  or  ought  here- 
after to  be  and  continue  in  the  Duke  of  Cornwall,  at  any 
time  within  the  space  of  sixty  years  next  before  the  filing, 
issuing,  or  commencing  of  any  such  action,  bill,  plaint,  infor- 
mation, commission,  or  other  suit  or  proceeding  as  shall  at 
any  time  or  times  hereafter  be  filed,  issued,  or  commenced 
for  recovering  the  same  or  in  respect  thereof  as  aforesaid. 
Estates  to         78.  Provided  also,  and  be  it  enacted,  that  all  and  singular 
remain         j^q  manors,  lands,  tenements,  and  hereditaments  herein- 
a?lrenu°     before  referred  to,  shall  at  all  times  hereafter  (except  in 
and  duties,   cases  which  are  otherwise  expressly  provided  for  by  this 
Act)  be  holden   of  the  Duke  of  Cornwall,  and   all  other 
persons  respectively,  by  the  same  tenures,  services,  fee-farms. 
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ohief  rents,  heriots,  and  other  duties,  to  all  intents  and  pur- 
poses as  the  same  should  or  ought  of  right  to  he  hold  en  if  the 
estates,  rights,  and  interests  established  and  made  sure  by 
this  present  Act  had  been  before  the  making  of  this  Act 
firm,  good,  and  effectual  in  law. 

79.  Provided  also,  and  be  it  enacted,  that  where  any  fee-  Proviso  as 
farm  rent  or  other  rent  (not  otherwise  expressly  provided  *°  "^**' 
for  by  this  Act)  hath  been  or  shall  be  answered  and  actually 

paid  to  the  Duke  of  Cornwall  within  the  space  of  sixty  years 
next  before  any  action,  bill,  plaint,  information,  commission, 
or  other  suit  or  proceeding  shall  at  any  time  or  times  here- 
after be  filed,  issued,  or  commenced  for  recovering  the  same, 
or  in  respect  thereof,  out  of  any  manors,  lands,  tenements,  or 
hereditaments  situate  in  the  county  of  Cornwall,  of  which 
manors,  lands,  tenements,  or  hereditaments,  the  estates, 
rights,  or  interests  being  defective,  are  established  and  made 
good  by  this  present  Act,  the  Duke  of  Cornwall  shall  from 
henceforth  for  ever  (except  in  cases  otherwise  expressly  pro- 
vided for  by  this  Act)  have,  hold,  and  enjoy  the  said  rents 
and  the  arrearages  thereof,  in  such  manner  and  form,  and  as 
fully  and  amply,  as  the  same  are  or  were  enjoyed  at  any  time 
within  the  said  space  of  sixty  years. 

80.  Provided  always  nevertheless,  and  be  it  enacted,  that  Act  not  to 
this  Act  or  any  thing  herein  contained  shall  not  extend  ^f^.  ^^. 
to  bar,  impeach,  or  hinder  the  Duke  of  Cornwall  of  or  from  the  Duke  as 
any  lands,  mines,  minerals,  stones,  substrata,  tenements,  or  *®  property 

C  ftlTl  T\V\  tK*<i 

hereditaments  which  shall  in  or  by  such  award  as  aforesaid  (1)  \^  the 

be  determined  to  belong  to  the  Duke  of  Cornwall.  award ; 

81.  Provided    always,  and  be  it  enacted,  that  nothing  nor  to' 
in  this  Act  contained  shall  extend  or  be  prejudicial  to  the  prejudice 
right,  title,  or  claim  of  any  person  in  or  to  any  manors,  lands,  ©f  exiung 
tenements,  tithes,  mines,  minerals,  stones,  substrata,  or  here-  lessees  or 
ditaments  by  virtue  of  or  under  any  grant,  letters  patent,  or  f J^^^ 
lease  from  the  Duke  of  Cornwall,  made  or  passed  before  the  prosecuted 
first  day  of  May  One  thousand  eight  himdred  and  forty-four,  ^^^^^^  o^^ 
so  as  sach  right,  title,  or  claim  be  prosecuted  with  effect  in  a 

court  of  competent  jurisdiction  by  some  action,  suit,  or  pro- 
ceeding commenced  or  instituted  before  or  within  the  space 
of  one  year  after  the  passing  of  this  Act. 

(1)  Ze.,  the  award  mentioned  in  s.  31  of  the  Act. 
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In  case  of 
claims 
being 
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Rights 
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bj  lessees 
to  deter- 
mine with 
the  grnnt 
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Act  not  to 
affect  the 
privileges 
of  the 
tinners ; 


nor  extend 
to  royal- 
ties, liber- 
ties, offices, 


82.  Provided  always  nevertheless,  that  in  case  any  person 
interested  under  any  such  grant,  letters  patent,  or  lease 
as  aforesaid,  shall  make  any  entry,  or  prosecute  any  right, 
title,  or  claim,  within  the  period  of  one  year  after  the 
passing  of  this  Act,  which  entry,  right,  title,  or  claim  shall 
be  in  anywise  inconsistent  with  the  provisions  in  this  Act 
contained  for  the  limitations  of  actions  and  suits,  or  which 
could  not  have  been  rightfully  made  or  sustained  in  case 
such  person  had  been  bound  by  such  provisions,  then  and  in 
every  such  case  no  recital,  declaration,  or  enactment  in  this 
Act  shall  be  held  or  construed  to  prejudice  the  right,  title, 
or  claim  of  any  person  whomsoever  against  whom  any  such 
action  or  suit  may  be  commenced  or  prosecuted. 

83.  Provided  also,  and  be  it  enacted,  that  if  any  such 
entry,  action,  or  suit  shall  be  made  or  prosecuted  as  last 
aforesaid,  and  any  such  possession,  right,'  title,  or  claim  shall 
bo  established  by  such  entry,  or  in  action  or  suit,  which  shall 
be  inconsistent  with  the  said  provisions  for  the  limitation  of 
actions  and  suits  as  aforesaid,  or  which  could  not  have  been 
established  if  such  person  or  persons  as  aforesaid  had  been 
bound  by  such  provisions,  then  and  in  such  case  such  posses- 
sion, right,  title,  or  claim  shall  be  absolutely  determined  and 
of  none  effect  from  and  immediately  after  the  determination, 
by  lapse  of  time,  surrender,  forfeiture,  or  otherwise,  of  the 
grant,  letters  patent,  or  lease  by  virtue  whereof  the  person 
making  such  entry,  or  commencing  such  action  or  suit,  shall 
have  claimed  or  been  entitled. 

84.  Provided  always,  and  be  it  enacted,  that  nothing 
in  this  Act  contained  shall  authorize  the  aforesaid  commis- 
sioners (1)  to  inquire  into  or  determine  concerning,  or  shall 
in  anywise  prejudice,  affect,  or  extend  to  any  lawful  right, 
profit,  privilege,  or  easement  to  which  the  tinners  of  the 
county  of  Cornwall  are  or  claim  to  be  entitled,  as  such  tinners, 
under  or  by  force  of  any  statute,  custom,  prescription,  or 
royal  charter ;  but  the  same  shall  be  and  remain  in  full  force 
and  vigour  as  if  this  Act  had  never  passed. 

85.  Provided  always,  and  be  it  enacted,  that  nothing 
in  this  Act  contained  shall  authorize  the  aforesaid  commis- 
sioners (1)  to  inquire  into  or  determine  concerning,  or  shall 


(1)  See  8.  31. 
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in  anywise  affect  or  extend  to  any  royalty,  liberty,  office,  or  or  fran- 
franchise  which  has  at  any  time  heretofore  been  let  in  con-  f^**®*  ^** 

•'  ,  ,  in  conven- 

vention,  or  granted  by  assession,  or  any  estate,  right,  title,  or  tion ; 
interest  therein. 

86.  Provided  also,  and  be  it  enacted,  that  nothing  in  this  nor  to 
Act  contained  shall  authorize  the  aforesaid  commissioners  (1)  "^^^^^ 
to  inquire  into  or  deter  mine  the  property  or  right  of  or  estuaries, 

523.  to  any  navigable  river,  estuary,  port,  or  branch  of  the  sea,  ^^"c**«*  ^^ 
or  the  fundus  or  soil  of  any  navigable  river,  estuary,  port,  or  gea  shore, 
branch  of  the  sea,  or  the  shores  between  high  and  low  water 
mark  thereof  respectively,  or  any  franchise,  royalty,  or  juris- 
diction in  or  over  such  navigable  river,  estuary,  port,  or 
branch  of  the  sea  or  shores  respectively,  or  any  boundary 
question,  claim,  or  right  whatsoever,  in  anywise  relating  to 
the  matters  aforesaid,  or  any  of  them  ;  and  that  nothing  in 
this  Act  contained  shall  in  anywise  conclude,  prejudice, 
affect,  or  extend  to  any  property,  right,  claim,  or  question 
whatsoever  of,  to,  or  concerning  the  matters  aforesaid,  or  any 
of  them. 

87.  Provided  always,  and  be  it  enacted,  that  this  Act  or  Act  not  to 
any  thing  herein  contained  bhall  in  nowise  alter  or  affect  affect  the 
the  operation,  extent,  or  construction  of  an  Act  made  and  3  \^,„,  ly, 
passed  in  the  session  holden  in  the  second  and  third  years  c.  100. 
of  the  reign  of  his  late  Majesty  King  William  the  Fourth, 
intituled  An  Act  for  shortening   the  time  required  in  claims 

of  modus  dedmandi^  or  exemption  from  or  discharge  of  tithes,  or 
anything  therein  contained. 

88.  Provided   always,  and    be    it   enacted   and  declared.  Provisions 
that  the  provisions  herein-beforo  contained  for  the  limitation  for  limita- 
of    actions    and   suits,    and   the   several   other   provisions,  *)I5.°*n^^ 
matters,  and  things  herein  contained,  shall  apply  only  to  &c.,  to' 
lands,   manors,   tenements,   rents,   tithes,  mines,   minerals,  *PP^>'  ®"b' 
fitone,  substrata,  hereditaments,   and  other  things   situate,  &c.,  in  ' 
issuing,  arising,  or  being  in  the  county  of  Cornwall.  Cornwall. 

(1)  See  B.  31. 
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16  <fe   17  VICT.   C.    113   (IRISH  COMMON   LAW    PROCEDURE 
AMENDMENT  ACT,  1853),  SS.  20 — 27. 

An  Act  to  amend  the  procedure  in  the  Superior  Courts  of 

Common  Law  in  Ireland, 

With  respect  to  the  period  of  limitation  within  which 
personal  actions  shall  be  brought ; — 
Limitation        20.  All  actions  for  rent  npon  an  indenture  of  demise,  all 
of  certain     actions  npon   any  bond   or  other  specialty,  or  upon  any      f  U'- 
judgment,  statute  staple,  statute  merchant,  or  recognizance, 
shall  be  commenced  and  sued  within  twenty  years  after  the 
cause  of  such  actions  or  suits,  or  the  recovery  of  such  judg- 
ment, but  not  after ;  all  actions  grounded  upon  any  lending 
or  contract,  express  or  implied,  without  specialty,  or  upon  any 
award,  where  the  submission  is  not  by  specialty,  or  for  any     p.  13S. 
money  levied  on  fieri  facias  \  all  actions  of  account  or  for  not 
accounting,  other  than  for  such  accounts  as  oonoem  the  trade 
of  merchandise  between  merchant    and    merchant,  their 
factors  or  servants ;  all  actions  for  direct  injuries  to  real  or 
personal  property ;  actions  for  the  taking  away,  detention,  or 
conversion  of  property,  goods  and  chattels ;  actions  for  libel, 
malioious  prosecution  and  arrest,  seduction,  criminal  con- 
versation; and  actions  for  all  other  causes  which  would 
heretofore  have  been  brought  in  the  form  of  action  called 
trespass  on  the  case,  except  as  herein-after  excepted,  shall  be 
commenced  and  sued  within  six  years  after  the  cause  of  such 
actions,  but  not  after ;  and  all  actions  for  assault,  menace, 
battery,  wounding  and  imprisonment,  shall  be  commenoed 
and  sued  within  four  years  after  the  cause  of  such  actions, 
but  not  after ;  and  all  actions  for  words,  and  for  penalties, 
damages,  or  sums  of  money  given  to  the  party  grieved,  by 
any  statute  now  or  hereafter  to  be  in  force,  shall  be  oom- 
menced  and  sued  within  two  years  after  the  words  spoken, 
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or  the  cause  of  sucli  action  or  suit,  but  not  after;  and  with 
respect  to  every  cause  of  action  not  herein  specifically 
provided  for,  being  the  subject  matter  of  a  personal  action, 
such  actions  in  respect  thereof  shall  be  brought  within  the 
same  period  of  limitation  now  applicable  thereto,  notwith- 
standing that  such  cause  of  action  may  be  described  or 
expressed  in  such  statutes  by  reference  to  any  particular 
form  of  action ;  provided  that  nothing  in  this  Act  contained 
shall  alter  the  period  of  limitation  of  any  action  given  by 
any  statute  where  the  time  for  bringing  such  action  is,  or 
shall  be,  by  any  statute  specially  limited. 

21.  If  in  any  of  the  said  actions  judgment  be  given  for  the  l-iniitation 
plaintiff  and  the  same  be  reversed  by  error,  or  a  verdict  pass,  ment  m-^' 
or  upon  judgment  by  default,  damages  be  assessed  for  the  rested  or 
plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment  the  '*®'^®"'^- 

[I.  50.').  judgment  be  given  against  the  plaintiff  that  he  take  nothing 
by  his  plaint,  in  all  such  cases  the  party  plaintiff,  his  heirs, 
executors,  or  administrators,  as  the  case  shall  require,  may 
commence  a  new  action  or  suit  from  time  to  time  within  the 
period  of  limitation  herein-before  provided  for  in  such  action, 
or  within  a  year  after  such  judgment  reversed,  or  judgment 
given  against  the  plaintiff,  and  not  after. 

22.  If  any  person  that  is  or  shall  be  entitled  to  any  such  Hisabili- 
action  is  or  shall  be  at  the  time  of  any  such  cause  of  action  ^*"' 
accrued  within   the  age  of  twenty-one   years,  a   married 
woman,  of  unsound  mind,  or  beyond  the  seas,  then  such 

p.  61.  person  shall  be  at  liberty  to  bring  the  same  action,  so  as  he 
commence  the  same  within  such  time  after  the  cessation  of 
such  disability  or  his  return  from  beyond  the  seas,  as  other 
persons  having  no  such  impediment  should,  according  to  the 
provisions  of  this  Act,  have  done ;  and  if  any  person  or  persons 
against  whom  there  shall  be  any  such  cause  of  action  is  or 
shall  be  at  the  time  such  cause  of  action  accrued  beyond  the 
seas,  then  the  person  entitled  to  any  such  cause  of  action  shall 
be  at  liberty  to  bring  the  same  against  such  person,  within 
such  time  as  is  before  limited,  after  the  return  of  such  person 
from  beyond  the  seas. 

23.  If  any  acknowledgment  shall  have  been  or  shall  be  Acknow- 
made,  either  by  writing  signed  by  the  party  liable  by  virtue  ^'^K™*'**" 
of  any  indenture,   specialty,  judgment,  statute  staple,  or  paymenu. 
statute  merchant,  or  recognizance,  or  his  agent,  or  by  part 


672 


APPENDIX  OF  STATUTES. 


Acknow- 
ledgments 
ot  simple 
contract 
debts  to  be 
in  writing. 


Indorse- 
ments on 
bills. 


payment  or  part  satisfaction  on  account  of  any  principal  or 
interest  being  then  due  thereon,  it  shall  be  lawful  for  the 
person  entitled  to  bring  his  action  for  the  money  remaining 
unpaid,  and  so  acknowledged  to  be  due,  within  twenty  years 
after  such  acknowledgment  by  writing,  or  part  payment  or 
part  satisfaction  as  aforesaid,  or  in  case  the  person  entitled 
shall  at  the  time  of  such  acknowledgment  be  under  such  dis- 
ability as  aforesaid,  or  the  party  making  such  acknowledg- 
ment be  at  the  time  of  making  the  same  beyond  the  seas, 
then  within  twenty  years  after  such  disability  shall  have 
ceased  as  aforesaid,  or  the  party  shall  have  returned  from 
beyond  the  seas,  as  the  case  may  be ;  and  the  plaintiff  in  any 
such  action  on  any  indenture,  specialty,  judgment,  statute 
staple,  or  statute  merchant,  or  recognizance,  may  rely  on 
such  acknowledgment,  and  that  such  action  was  brought 
within  the  time  aforesaid,  in  answer  to  a  plea  of  this 
statute. 

24.  In  actions  grounded  upon  any  simple  contract  no  ac- 
knowledgment or  promise  shall  be  deemed  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  any  case 
out  of  the  operation  of  the  provisions  of  this  Act  in  relation 
to  the  limitation  of  actions,  or  to  deprive  any  party  of  the 
benefit  thereof,  unless  such  acknowledgment  or  promise  shall 
be  made  or  contained  by  or  in  some  writing  to  be  signed  by 
the  party  chargeable  thereby ;  and  where  there  shall  be  two 
or  more  joint  contractors,  or  executors  or  administrators 
of  any  contractor,  no  such  joint  contractor,  executor,  or 
administrator  shall  lose  the  benefit  of  this  Act  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  any  written 
acknowledgment  or  promise  made  and  signed  by  any  other 
or  others  of  them ;  provided  always  that  nothing  herein 
contained  shall  alter  or  take  away  or  lessen  the  effect  of 
any  payment  of  any  principal  or  interest  made  by  any 
person  whomsoever. 

25.  No  indorsement  or  memorandum  of  any  payment 
written  or  made  upon  any  promissory  note,  bill  of  exchange, 
or  other  writing  by  or  on  behalf  of  the  party  to  whom  such 
payment  shall  be  made,  shall  be  deemed  sufficient  proof  of 
such  payment  so  as  to  take  the  case  out  of  the  operation  of 
the  provisions  of  this  Act  in  relation  of  the  limitation  of 
actions. 


Pl22i 


p.  138. 


13S. 
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p.  140.  26.  Tliis  Act  shall  be  deemed  and  taken  to  apply  to  the  Set  o£^ 

case  of  any  debt  alleged  by  way  of  set  off  on  the  part  of  any 
defendant. 

p.  138.  27.  No  memorandum  or  other  writing  made  necessary  by  stamps. 

this  Act  shall  be  deemed  to  be  an  agreement  within  the 
meaning  of  any  statute  relating  to  the  duties  on  stamps. 
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Merchants' 
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Plaintiff 
beyond 
or  im- 
prisoned. 


19  &  20  VICT.  c.  97  (MKBOAirriLE  law  amendment  act,  1856), 

88.  9—14. 

An  Ad  to  amend  the  laws  of  England  and  Ireland  affecting 

Trade  and  Commerce, 

9.  All  actions  of  acoonnt  or  for  not  acoonnting,  and  suits 
for  Buch  aoconnts  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  or  servants,  shall  be 
commenced  and  sued  within  six  years  after  the  cause  of  such 
actions  or  snits,  or  when  snch  canse  has  already  arisen  then 
within  six  years  after  the  passing  of  this  Act ;  and  no  daim 

in  respect  of  a  matter  which  arose  more  than  six  years  before       p.  & 
the  commencement  of  such  action  or  suit  shall  be  enforceable 
by  action  or  suit  by  reason  only  of  some  other  matter  of  claim 
comprised  (1)  in  tiie  same  account  having  arisen  within  six 
years  next  before  the  commencement  of  such  action  or  suit. 

10.  No  person  or  persons  who  shall  be  entitled  to  any 
action  or  suit,  with  respect  to  which  the  period  of  limitation 
within  which  the  same  shall  be  brought  is  fixed  by  the  Act 
of  the  twenty-first  year  of  the  reign  of  King  James  the  First, 
chap.  16,  c.  3,  or  by  the  Act  of  the  fourth  year  of  the  reign  of 
Queen  Anne,  chap.  16,  sec.  17,  or  by  the  Act  of  the  fifty-third 
year  of  the  reign  of  King  Gleorge  the  Third,  chap.  127,  sec.  5, 
or  by  the  Acts  of  the  third  and  fourth  years  of  the  reign  of 

King  William  the  Fourth,  chap.  27,  sees.  40,  41,  and  42,  and  p>  55. 
chap.  42,  sec.  3,  or  by  the  Act  of  the  sixteenth  and  seven- 
teenth years  of  the  reign  of  her  present  Majesty,  chap.  1 18, 
sec.  20,  shall  be  entitled  to  any  time  within  which  to  com- 
mence and  sue  such  action  or  suit  beyond  the  period  so  fixed 
for  the  same  by  the  enactments  aforesaid,  by  reason  only  of 
such  person,  or  some  one  or  more  of  such  persons  being  at  the 
time  of  such  cause  of  action  or  suit  accrued  beyond  the  seas,  p.  60. 
or  in  the  cases  in  which  by  virtue  of  any  of  the  aforesaid 

(1)  See  Knox  v.  Gye,  L.  R.  5  H.  L.,  at  p.  673. 
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enaotments,  imprisonment  is  now  a  disabilit^^,  by  reason  of 
snoh  person  or  some  one  or  more  of  such  persons  being  im- 
prisoned at  the  time  of  snob  canse  of  action  or  snit  accrued. 

11.  Where  sucb  cause  of  action  or  suit  with  respect  to  One  of  two 
p,  60.       which  the  period  of  limitation  is  fixed  by  the  enactments  V^^     , 

aforesaid,  or  any  of  them,  lies  against  two  or  more  joint  yondseas. 
debtors,  the  person  or  persons  who  shall  be  entitled  to  the 
same  shall  not  be  entitled  to  any  time  within  which  to 
commence  and  sue  any  such  action  or  suit  against  any  one  or 
more  of  such  joint  debtors  who  shall  not  be  beyond  the  seas 
at  the  time  such  cause  of  action  or  suit  accrued,  by  reason 
only  that  some  other  one  or  more  of  such  joint  debtors  was  or 
were  at  the  time  such  cause  of  action  accrued  beyond  the 
seas,  and  such  person  or  persons  so  entitled  as  aforesaid  shall 
not  be  barred  from  commencing  and  suing  any  action  or  suit 
against  the  joint  debtor  or  joint  debtors  who  was  or  were 
beyond  the  seas  at  the  time  the  cause  of  action  or  suit 
accrued,  after  his  or  their  return  from  beyond  the  seas,  by 
reason  only  that  judgment  was  already  recoyered  against  any 
one  or  more  of  such  joint  debtors  who  was  not  or  were  not 
beyond  seas  at  the  time  aforesaid. 

12.  No  part  of  the  United  Kingdom  of  Great  Britain  and  Beyond 
-  57^       Ireland,  nor  the  islands  of  Man,  Guernsey,  Jersey,  Aldemey  *•"• 

and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being  part 
of  the  dominions  of  Her  Majesty,  shall  be  deemed  to  be 
beyond  seas  within  the  meaning  of  the  Act  of  the  fourth  and 
fifth  years  of  the  reign  of  Queen  Anne,  chap.  16,  or  of  this 
Act. 

13.  In  reference  to  the  provisions  of  the  Acts  of  ihe  ninth  Acknow- 
year  of  the  reign  of  King  George  the  Fourth,  chap.  14,  sects,  gf^^jj* 
1  and  8,  and  the  sixteenth  and  seventeenth  years  of  the  agent. 

p^  93  reign  of  her  present  Majesty,  chap.  113,  sects.  24  and  27,  an  . 
acknowledgment  or  promise  made  or  contained  by  or  in  a 
writing  signed  by  an  agent  of  the  party  chargeable  thereby, 
duly  authorised  to  make  such  acknowledgment  or  promise, 
shall  haye  the  same  effect  as  if  such  writing  had  been  signed 
by  such  party  himself. 

x-L-  !_•  -i»  x-L^     A  ^x-    ^r  XT.-    Part  pay- 

ment oy 
one  CO- 
16,  sect.  8,  and  of  the  Act  of  the  third  and  fourth  years  of  debtor. 

the  reign  of  King  William  the  Fourth,  chap.  42,  sect.  3,  and 


14.  In  reference  to  the  provisions  of  the  Acts  of  the  Part 
twenty-first  year  of  the  reign  of  King  James  the  First,  chap. 


2x2 
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of  the  Aot  of  the  sixteenth  and  seventeenth  years  of  the  reign 
of  her  present  Majesty,  ohap.  113,  seot.  20,  when  there  shall  ^  131 
be  two  or  more  oo-contraotors  or  co-debtors,  whether  bonnd 
or  liable  jointly  only  or  jointly  and  severally,  or  executors 
or  administrators  of  any  contractor,  no  such  co-contractor, 
or  co-debtor,  executor,  or  administrator  shall  lose  the  benefit 
of  the  said  enactments,  or  any  of  them,  so  as  to  be  chargeable 
in  respect  or  by  reason  only  of  payment  of  any  principal, 
interest,  or  other  money,  by  any  other  or  others  of  such  co- 
contractors  or  co-debtors,  executors,  or  administrators. 
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23  &  24  VICT.  c.  38,  ss.  13  &  15, 

An  Act  to  further  amend  ihe  law  of  property. 

[23rd  Jtdy  I860.] 

13.  Whereas  by  the  Act  of  Parliament  of  the  third  aud  Exteiuion 
fourth  of  William  the  Fonrth,  chapter  twenty-Beven,  section  ^J  ^^  ^ 
forty,  it  was  enacted  that   after  the  thirty-first  day  of  4Wiii.iy. 
December  One  thousand  eight  hundred  and  thirty-three  no  ^  ^9 
action  or  snit  or  other  proceeding  should  be  brought  to  re-  clAimi  to 
cover  any  sum  of  money  secured  by  any  mortgage,  judgment  estates  of 
or  lien,  or  otherwise  charged  upon  or  payable  out  of  any  ^^       ^ 
land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but  within 
twenty  years  next  after  a  present  right  to  receive  the  same 
should  have  accrued  to  some  person  capable  of  giving  a 
discharge  for  or  release  of  the  same,  unless  such  acknow-' 
lodgment  in  writing  or  payment  of  principal  or  interest  as 
therein  mentioced  should  have  been  given  or  made,  and  then 
wiihin  twenty  years  next  after  such  payment  or  acknow* 
lodgment,  or  the  last  of  such  payments  or  acknowledgments : 
and  whereas  it  is  expedient  that  the  said  enactment  should 
be  extended  to  the  case  of  claims  to  the  estates  of  persons 
dying  intestate:  Be  it  therefore  enacted,  that    after  the 
thirty-first  day  of  December  One  thousand  eight  hundred  and 
sixty  no  suit  or  other  proceeding  shall  be  brought  to  recover 
the  personal  estate,  or  any  share  of  the  personal  estate,  of 
any  person  dying  intestate,  possessed  by  the  legal  personal 
representative  of  such  intestate,  but  within  twenty  years 
p.  172.      next  after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  for  or 
release  of  the  same,  unless  in  the  meantime  some  part  of  such 
estate  or  share,  or  some  interest  in  respect  thereof,  shall  have 
been  accounted  for  or  paid,  or  some  acknowledgment  of  the 
right  thereto  shall  have  been  given  in  writing,  signed  by 
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the  person  accountable  for  the  same,  or  his  agent,  to  the 

person  entitled  thereto,  or  his  agent ;  and  in  snoh  case  no 

such  action  or  suit  shall  be  brought,  but  within  twenty  years 

after  snch  accounting,  payment,  or  acknowledgment,  or  the 

last  of  snch  accountings,  payments,  or  acknowledgments,  if 

more  than  one  was  made  or  given. 

Act  not  to        15.  This  Act  is  not  to  extend  to  Scotland,  nor  are  any  of 

^^^*^     the  clauses,  except  clause  six  and  the  subsequent  clauses,  to 

&Q,  extend  to  Ireland. 
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23  &  24  YiGT.  c.  53,  ss.  1,  2,  and  4. 

An  Act  for  the  limitation  of  actions  and  suits  hy  the  Duke  of 
Cornwall  in  relation  to  real  property,  and  for  authorising 
certain  leases  of  possessions  of  (he  Duchy. 

[23rd  July  I860.] 

Whereas  by  an  Act  passed  in  the  nintli  year  of  King  Gkorge  9  Oeo.  IIL 
the  Third,  chapter  sixteen,  provision  is  made  for  limiting  the  ^  1^* 
right  of  the  King's  Majesty,  his  heirs  and  successors,  to  sue, 
impeach,  question,  or  implead  any  person,  body  politic  or 
corporate,  for  or  concerning  any  manors,  lands,  tenements, 
rents,    tithes,  or    hereditaments  whatsoeyer    (other    than 
liberties  or  franchises),  or  for  or  concerning  the  revenues, 
issues,  or  profits  thereof,  and  for  quieting  possessions  and 
titles  against  the  Crown :  And  whereas  an  Act  was  passed  in  7  &  8  Vict, 
the  session  holden  in  the  seventh  and  eighth  years  of  Her  c*  ^^^* 
Majesty,  chapter  one  hundred  and  five,  *'to  confirm  and 
enfranchise  the  estates  of  the  conventionary  tenants  of  the 
ancient  assessionable  manors  of  the  DuChy  of  Cornwall,  and 
to  quiet  titles  within  the  county  of  Cornwall  as  against  the 
Duchy,  and  for  other  purposes,"  but  the  provisions  of  the 
said  Act  for  quieting  titles  within  the  county  of  Cornwall  as 
against  the  Duchy  do  not  extend  to  any  property,  right, 
claim,  or   question  of,  to,  or   concerning  navigable  rivers, 
estuaries,  ports,  or  branches  of  the  sea,  or  the  fundus  or  soil 
thereof  respectively,  or  the  shores  between   high  and  low 
water  mark  thereof  respectively:   And  whereas  it  is  ex- 
pedient that  as  to  hereditaments  not  within  the  county  of 
Cornwall,  and  also  as  to  stfch  hereditaments  within  the  said 
county  as  are  excepted  from  the  provisions  of  the  said  Act  of 
the  seventh  and  eighth  years  of  Her  Majesty,  the  limitation 
applicable  to  actions  and  suits  by  the  Crown  should  be  made 
applicable  to  actions  and  suits  by  the  Duke  of  Cornwall :  Be 
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it  therefore  enacted  by  the  Qneen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritnal 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 
ProvisioDs        ^-  -^^  ^^^  provisions  of  the  said  Act  of  the  ninth  year  of 
of  9  Geo.      King  George  the  Third  now  applicable  to  Her  Majesty,  her 
as  to  Umi-  ^^^  ^^^  successoi:?,  shall  extend  and  be  applicable  to  the 
tations  of     Duke  of  Cornwall,  in  like  manner  as  if  the  same  were  re- 
**tt^'^*'^**  enacted  and  the  Duke  of  Cornwall  were  throughout  mentioned 
extend  to     ^r  referred  to  where  the  "  Eang's  Majesty  **  or  "  His  Majesly  *' 
the  Duke     is  in  the  said  Act  mentioned  or  referred  to,  subject  neverthe-      p.  524. 
,^^^^    '       less  as  to  the  property  and  possessions  included  in  this  Act, 
to  the  provisions  contained  in  sections  seventy-two  and 
seventy-five  of  the  Act  of  the  seventh  and  eighth  years  of 
Her  Majesty  above  referred  to  with  respect  to  the  property 
and  possessions  included  therein. 
Nothinsc  to       ^*  ^^^^'^^^^  always,  that  nothing  herein-before  contained 
affect  pro-    shall  extend  to  the  property  or  possessioDs  in  relation  to 
r&^ftV'^t    "'^^^^  provision  for  the  limitation  of  actions  and  suits  and 
c  105, 2  &   for  quieting  titles  is  made  by  the  said  Act  of  the  seventh  and 
8  Wm.  IV.    eighth  years  of  Her  Majesty,  or  affect  the  provisions  of  the 
2  &  8  ^^^  ^^  *^®  session  holden  in  the  second  and  third  years  of     P-  ^^' 

Wm.  IV.  c.  His  late  Majesty,  chapter  seventy-one,  "  for  shortening  the 
time  of  prescription  in  certain  cases,"  or  of  the  Act  of  the 
same   session   of   Parliament,   chapter    one  hundred,   *'for 
shortening  the  time  required  in  claims  of  modus  decimandi 
or  exemption  from  or  discharge  of  tithes." 
Con8tni(s         ^'  I^  the  construction  of  this  Act  the  expression  *'the 
tion  of  the    Duke  of  Cornwall "  shall  include  as  weU  His  Boyal  Highness 
"DukTof     -^^rt  Edward  now  Duke  of  Cornwall  as  his  predecessors 
Cornwall."    and  successors  Dukes  of  Cornwall,  and  also  the  Queen's  most 
excellent  Majesty  and  her  pi-edecessors  and  successors,  Kings 
and  Queens  of  England  for  the  time  being,  entitled  to  the 
lands  and   possessions  of  the   Duchy  of  Cornwall   or   the 
revenues  thereof  during  a  vacancy  of  the  Duchy  of  Cornwall. 
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24  <fe  25  VICT.  c.  62  (the  crown  suits  act,  1861). 

An  Ad  to  amend  the  Act  of  the  ninth  year  of  King  George  ihe 
Thirds  chapter  sixteen^  for  quieting  possessions  and  titles 
against  the  Crown^  and  also  certain  Acts  for  the  like  object 
relating  to  suits  by  the  Duke  of  ComteaU, 

[1st  Angnst  1861.] 

Whereas  by  an  Act  passed  in  the  ninth  year  of  King 
George  the  Third,  chapter  sixteen,  provision  is  made  for 
limiting  the  right  of  the  King's  Majesty  to  sue  and  implead 
any  person  for  or  oonoeming  lands  and  hereditaments,  or  the 
rents,  issnes,  or  profits  thereof,  and  for  quieting  possessions 
and  titles  against  the  Crown :  And  whereas  the  good  purpose 
of  that  Act  has  not  been  fally  obtained  by  reason  of  the 
provisions  therein  relating  to  lands  and  hereditaments  which 
have  been  in  charge  to  Her  Majesty  or  have  stood  insuper  of 
record,  and  also  by  reason  of .  certain  provisions  therein 
relating  to  lands  and  hereditaments  part  or  parcel  of  honours, 
manors,  or  other  hereditaments :  Be  it  therefore  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present. Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  The  Queen's  Majesty,  her  heirs  and  successors,  shall  not  The  Crown 
at  any  time  hereafter  sue,  impeach,  question,  or  implead  any  "2*  to  sue 
person  or  persons  for  or  m  anywise  concerning  any  manors,  jean  by 
lands,  tenements,  rents,  tithes,  or  hereditaments  whatsoever  reason  of 
(other  than  liberties  or  franchises)  which  such  person  or  haying 
persons,  or  his  or  their  or  any  of  their  ancestors  or  prede-  been  in 
cessors,  or  those  from,  by,  or  under  whom  they  do  or  shall      *'^»    '^ 
claim,  have,  or  shall  have  held  or  enjoyed  or  taken  the  rents, 
revenues,  issues,  or  profits  thereof  by  the  space  of  sixty  years 
next  before  the  filing,  issuing,  or  commencing  of  every  such 
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action,  bill,  plaint,  information,  commission,  or  other  suit  or 
proceeding  as  shall  at  any  time  or  times  hereafter  be  filed, 
issued,  or  commenced  for  recovering  the  same  or  in  respect 
thereof,  by  reason  only  that  the  same  manors,  lands,  tene- 
ments, rents,  tithes,  or  hereditaments,  or  the  rents,  reyenues, 
issnes,  or  profits  thereof,  have  or  shall  have  been  in  charge 
to  Her  Majesty  or  her  predecessors  or  successors,  or  stood 
insnper  of  record,  within  the  said  space  of  sixty  years,  bnt 
that  such  having  been  in  charge  and  such  standing  insuper 
of  record  shall  be  as  against  such  person  and  persons,  and  all 
claiming  by,  from,  or  under  them  or  any  of  them,  of  no  force 
and  effect, 
^t?^?"         2.  And  whereas  an  Act  was  passed  in  the  session  held  in 
to  apply  to  ^^®  seventh  and  eighth  years  of  Her  Majesty,  chapter  one 
actions  by     hundred  and  five,  "  for  quieting  titles  within  the  county  of 
Cornwall  °    Cornwall  as  against    the  Duchy  of  Cornwall,  and  other 
and  to  pro-  purposes : "    And  whereas  another  Act  was  passed  in  the 
T^&^sV^t.  ''®®^^^^  h%l^  in  the  twenty-third  and  twenty-fourth  years  of 
c.  105,  and  Her  Majesty,  chapter  fifty-three,  "  for    the    limitation  of 
?5  *  ^.      actions  and  suits  by  the  Duke  of  Cornwall  in  relation  to  real 
property,  and  for  other    purposes : "    And  whereas   it   is 
expedient  that  the  limitation  applicable  to  actions  and  suits 
by  the  Crown  should  be  made  applicable  to  actions  and  suits 
by  the  Duke  of  Cornwall :  Be  it  enacted,  that  the  provisions 
of  this  Act  herein-before  contained  applicable  to  the  Queen's 
Majesty  shall  extend  and  be  applicable  to  the  Duke  of 
Cornwall,  and  to  the  said  two  last-recited  Acts,  in  the  same 
manner  as  if   the  Duke  of  Cornwall  were  herein-before 
mentioned  or  referred  to  where  the  Queen's    Majesty  is 
mentioned  or  referred  to ;  and  this  Act  shall  be  construed 
together  with  and  be  deemed  to  form  part  of  the  said  two 
last-recited  Acts. 
ProTision         3.  The  Queen's  Majesty,  her  predecessors  and  successors, 
•■  ^  *^®      shall  not  be  held,  deemed,  or  taken,  for  the  purposes  of  the 

answonnff  *      * 

of  rent,  &C.,  said  Act  of  the  ninth  year  of  King  Oeorge  the  Third,  to  have 

to  the  been  answered  the  rents,  revenues,  issues,  or  profits  of  any 

^""^        lands,  manors,   tcDements,  rents,  tithes,  or  hereditaments 

which   shall  have  been  held  or  enjoyed,  or  of  which  the 

rents,  revenues,  issues,  or  profits  shaU  have  been  taken,  by 

any  other  persons  or  person,  by  the  space  of  sixty  years  next 

before  the  filing,  issuing,  or  oommencing  of  any  such  action,     p*  S31* 
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Buit,  bill,  plaint,  information,  oommission,  or  other  suit  or 
prooeeding  for  recovering  the  same  or  in  respect  thereof,  as 
in  the  said  Act  is  mentioned,  by  reason  only  of  the  same 
lands,  manors,  tenements,  rents,  tithes,  or  hereditaments 
having  been  part  or  parcel  of  any  hononr  or  manor  or  other 
hereditaments  of  which  the  rents,  revenues,  issues,  or  profits 
shall  have  been  answered  to  Her  Majesty  or  her  predecessors 
or  successors,  or  some  other  person  under  whom  Her  Majesty 
hath  or  lawftilly  claimeth  or  shall  hereafter  have  or  lawfully 
claim  as  aforesaid,  or  of  any  honour,  manor,  or  other 
hereditaments  which  shall  have  been  duly  in  charge  to  Her 
Majesty,  her  predecessors  or  successors,  or  stood  insuper  of 
record  as  aforesaid. 

4.  In  the  construction  of  the  said  Act  of  the  ninth  year  of  Preserving 
King  George  the  Third  and  of  this  Act  the  right  or  title  of  "^«^^*^^, 
the  Queen's  Majesty,  her  heirs  or  successors,  or  of  the  Duke  |^  iq. 

p.  522.  of  Cornwall,  to  any  manors,  lands,  tenements,  rents,  tithes,  or  tereets. 
hereditaments  which  are  now  or  shall  at  any  time  hereafter 
be  subject  to  or  comprised  in  any  demise  or  lease  for  any 
term  or  terms  of  years,  or  for  any  life  or  lives,  granted  by  or 
on  behalf  of  Her  Majesty,  or  any  of  her  royal  predecessors  or 
successors,  or  the  Duke  of  Cornwall,  shall  not  be  deemed  to 
have  first  accrued  or  grown  until  the  expiration  or  deter- 
mination of  such  demiee  or  lease  as  against  any  person 
or  persons  whose  possession,  holding,  or  enjoyment  of  such 
manors,  lands,  tenements,  rents,  tithes,  or  hereditaments,  or 
whose  receipt  of  the  rents,  issues,  or  profits  thereof,  shall 
have  commenced  during  the  term  of  such  demise  or  lease,  or 
who  shall  claim  from,  by,  or  under  any  person  or  persons 
whose  possession,  holding,  or  enjoyment  of  such  manors, 
lands,  tenements,  rents,  tithes,  or  hereditaments,  or  whose 
receipt  of  the  rents,  issues,  or  profits  thereof,  shall  have  so 
commenced  as  aforesaid. 

5.  Nothing  contained  in  this  Act  shall  extend  to  any  Act  not  to 
action,  bill,  plaint,  information,  commission,  or  other  suit  or  apply  to 
proceeding  instituted  or  commenced  before  the  passing  of  g^^;^^ 
this  Act  and  now  pending. 
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No  land  or 
rent  to  be 
recovered 
but  within 
twelve 
years  after 
the  right 
of  action 
accrued. 


Provision 
for  case  of 
intare 
estates. 


37  &  38  VICT.  c.  57  (the  beal  property  limitation  act,  1874). 

An  Ad  for  thejuriher  Limitation  ofActionB  and  Suits  relating  to 
Bedl  Property.  [7tli  August  1874.] 

Whereas  it  is  expedient  further  to  limit  the  times  within 
which  actions  or  suits  maybe  brought  for  the  reooveryof 
land  or  rent,  and  of  charges  thereon : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesly, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

1.  After  the  commencement  of  this  Act  no  person  shall 
make  an  entry  or  distress,  or  bring  an  action  or  suity  to 
recover  any  land  or  rent,  but  within  twelve  years  next  after 
the  time  at  which  the  right  to  make  such  entry  or  distress, 
or  to  bring  such  action  or  suit,  shall  have  first  accrued  to 
some  person  through  whom  he  claims ;  or  if  such  right  shall 
not  have  accrued  to  any  person  through  whom  he  olaimfl, 
then  within  twelve  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress,  or  to  bring  such  action 
or  suit,  shall  have  first  accrued  to  the  person  making  or 
bringing  the  same. 

2.  A  right  to  make  an  entry  or  distress,  or  to  bring  an 
action  or  suit,  to  recover  any  land  or  rent,  shall  be  deemed  to 
have  first  accrued,  in  respect  of  an  estate  or  interest  in 
reversion  or  remainder,  or  other  future  estate  or  interest,  at 
the  time  at  which  the  same  shall  have  become  an  estate  or 
interest  in  possession,  by  the  determination  of  any  estate  or 
estates  in  respect  of  which  such  land  shall  have  been  held,  or 
the  profits  thereof  or  such  rent  shall  have  been  received,  not- 
withstanding the  person  claiming  such  land  or  rent,  or  some 
person  through  whom  he  claims,  shall  at  any  time  previously 
to  the  creation  of  the  estate  or  estates  which  shall  have 
determined,  have  been  in  the  possession  or  receipt  of  the 


p.  276. 


p.  314. 
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profits  of  sncli  land,  or  in  receipt  of  snoh  rent :  Bnt  if  the  Time 
perRon  last  entitled  to  any  particnlar  estate  on  which  any  limited  to 

p.  823.     fatore  estate  or  interest  was  expectant  shall  not  have  been  ^^en  per- 
in  the  possession  or  receipt  of  the  profits  of  snch  land,  or  in  son  entitled 
receipt  of  such  rent,  at  the  time  when  his  interest  determined,  ticular^'" 
no  snch  entry  or  distress  shall  be  made,  and  no  snch  action  or  estate  out 
snit  shall  be  brought,  by  any  person  becoming  entitled  in  ^^/P®^^ 
possession  to  a  fature  estate  or  interest,  bnt  within  twelve 
years  next  after  the  time  when  the  right  to  make  an  entry 
or  distress,  or  to  bring  an  action  or  snit,  for  the  recovery  of 
such  land  or  rent,  shall  have  first  accrued  to  the  person  whose 
interest  shall  have  so  determined,  or  within  six  years  next 
after  the  time  when  the  estate  of  the  person  becoming 
entitled  in  possession  shall  have  become  vested  in  possession, 
whichever  of  those  two  periods  shall  be  the  longer ;  and  if 

p.  325.  the  right  of  any  snch  person  to  make  snch  entry  or  distress, 
or  to  bring  any  snch  action  or  snit,  shall  have  been  barred 
nnderthis  Act,  no  person  afterwards  claiming  to  be  entitled 
to  the  same  land  or  rent  in  respect  of  any  subsequent  estate 
or  interest  nnder  any  deed,  will,  or  settlement,  executed  or 
taking  effect  after  the  time  when  a  right  to  make  an  entry  or 
distress,  or  to  bring  an  action  or  suit,  for  the  recovery  of  such 
land  or  rent,  shall  have  first  accrued  to  the  owner  of  the 
particular  estate  whose  interest  shall  have  so  determined  as 
aforesaid,  shall  make  any  such  entry  or  distress,  or  bring  any 
such  action  or  suit,  to  recover  such  land  or  rent. 

3.  If  at  the  time  at  which  the  right  of  any  person  to  make  j^^  ^^^^^^^  . 

^  an  entry  or  distress,  or  to  bring  an  action  or  suit,  to  recover  infancy, 

any  land  or  rent,  shall  have  first  accrued  as  aforesaid,  such  co^rtnre, ; 
person  shall  have  been  under  any  of  the  disabilities  herein-  at  the  time 
after  mentioned,  (that  is  to  say,)  infancy,  coverture,  idiotcy,  "^^^  «lie 
lunacy,  or  unsoundness  of  mind,  then  such  person,  or  the  JJJion^^ac- 
person   claiming  through   him,  may,   notwithstanding   the  ernes,  then 
period  of  twelve  years,  or  six  years,  (as  the  case  may  be,)  ^J^^ 
herein-before  limited  shall  have  expired,  make  an  entry  or  from  the 
distress,  or  bring  an  action  or  suit,  to  recover  such  land  or  J?""*^. 
rent,  at  any  time  within  six  years  next  after  the  time  at  disabilitj 
which  the  person  to  whom  such  right  shall  first  have  accrued  oi"  prerions 
shall  have  ceased  to  be  nnder  any  such  disability,  or  shall    ^ 
have  died  (whichever  of  those  two  events  shall  have  first 
happened). 
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No  time  to       4.  The  time  within  whioh  any  such  entry  may  be  made, 
f  *  *^}^^   ^^  *^y  «^'(Ai  action  or  suit  may  be  brought  as  aforesaid,  shall 
beyond        1^0^  ^^  <^7  <^<^   after  the  oommenoement  of  this  Act  be      P'  ^^^* 
M*>-  extended  or  enlarged  by  reason  of  the  absence  beyond  seas    . 

dnring  all  or  any  part  of  that  time  of  the  person  having  the 
right  to  make  such  entry,  or  to  bring  snoh  action  or  suit,  or 
of  any  person  throngh  whom  he  claims. 
Thirty  5.  No  entry,  distress,  action,  or  suit  shall   be   made  or 

mosuSow-  ^^^S^*  ^y  *^y  person  who  at  the  time  at  which  his  right  to 
ance  for  make  any  entry  or  distress,  or  to  bring  an  action  or  suit,  to 
diaabilities.  jecoyer  any  land  or  rent,  shall  have  first  accrued,  shall  be 

under  any  of  the  disabilities  herein-before  mentioned,  or  by      P*  ^^* 
any  person  claiming  through  him,  but  within  thirty  years 
next  after  the  time  at  which  such  right  shall  have   first 
accrued,  althongh  the  person  under  disability  at  snch  time 
may  have  remained  nnder  one  or  more  of  snch  disabilities 
during  the  whole  of  snch  thirty  years,  or  althongh  the  term 
of  six  years  from  the  time  at  which  he  shall  have  ceased  to 
be  under  any  such  disability,  or  have  died,  shall  not  have 
expired. 
In  case  of         6.  When  a  tenant  in  tail  of  any  land  or  rent  shall  have 
JJJJ^^*^    made  an  assurance  thereof  which  shall  not  operate  to  bar 
awnrance     the  estate  or  estates  to  take  effect  after  or  in  defeasance  of 
^y  * '*°****  his  estate  tail,  and  any  person  shall  by  virtue  of  such  assur- 
whichshall  9knoQ  at  the  time  of  the  execution  thereof,  or  at  any  time 
not  bar  the  afterwards,  be  in  possession  or  receipt  of  the  profits  of  such 
den!  they    ^^^^^  ^^  ^^  ^^^  receipt  of  snch  rent,  and  the  same  person  or  any 
shall  be       other  person  whosoever  (other  than  some  person  entitled  to 
Sb"^d**f    ®^^^  possession  or  receipt  in  respect  of  an  estate  which  shall 
twelre         have  taken  effect  after  or  in  defeasance  of  the  estate  tail)      p.  403. 
yj^"  *^   shall  continue  or  be  in  Such  possession  or  receipt  for  the 
at  which  '  period  of  twelve  years  next  after  the  commencement  of  the 
the  assar-    time  at  which  such  assurance,  if  it  had  then  been  executed 
SS'exe-     ^y  ®^^^  tenant  in  tail,  or  the  person  who  would  have  been 
cuted,         entitled  to  his  estate  tail  if  such  assurance  had  not  been 
b  n^^*^*  executed,  would,  without  the  consent  of  any  other  person, 
them.  have  operated  to  bar  such  estate  or  estates  as  aforesaid,  then, 

at  the  expiration  of  such  period  of  twelve  years,  such  assur- 
ance shall  be  and  be  deemed  to  have  been  effectual  as  against 
any  person  claiming  any  estate,  interest,  or  right  to  take 
effect  after  or  in  defeasance  of  such  estate  tail. 
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7.  When  a  mortgagee  shall  have  obtained  the  possession  Mortgagor 

or  receipt  of  the  profits  of  any  land  or  the  receipt  of  any  rent  to  be  barred 

.^,    .      ,.^  .  \,  _^  ^  ^  at  end  of 

comprised  in  his  mortgage,  the  mortgagor,  or  any  person  twelve 

claiming  through  him,  shall  not  bring  any  action  or  suit  to  yean  from 
redeem  the  mortgage  bnt  within  twelve  years  next  after  the  ^^^  ^^^ 
time  at  which  the  mortgagee  obtained  such  possession  or  mortgagee 
p.  462.     receipt,  unless    in    the  meantime  an  acknowledgment  in  ^^^  P^'* 
writing  of  the  title  of  the  mortgagor,  or  of  his  right  to  from  the 
redemption,  shall  have  been  given  to  the  mortgagor  or  some  1*«*  ""^^ 
person  claiming  his  estate,  or  to  the  agent  of  such  mortgagor  ^nowledg- 
or  person,  signed  by  the  mortgagee. or  the  person  claiming  ment. 
through  him ;  and  in  such  case  no  such  action  or  suit  shall  be 
brought  but  within  twelve  years  next  after  the  time  at 
which  such  acknowledgment,  or  the  last  of  such  acknowledg- 
ments, if  more  than  one,  was  given ;  and  when  there  shall 
be  more  than  one  mortgagor,  or  more  than  one  person 
claiming    through    the    mortgagor    or    mortgagors,    such 
acknowledgment,  if  given  to  any  of  such  mortgagors  or 
persons,  or  his  or  their  agent,  shall  be  as  effectual  as  if  the 
same  had  been  given  to  all  such  mortgagors  or  persons; 
but  where  there  shall  be  more  than  one  mortgagee,  or 
more  than    one    person   claiming    the    estate    or  interest 
of    the  mortgagee  or  mortgagees,  such  acknowledgment, 
signed  by  one  or  more  of  such  mortgagees  or    persons, 
shall  be  effectual  only  as  against  the  party  or  parties  sign- 
ing as  aforesaid,  and  the  person  or  persons  claiming  any 
part  of  the  mortgage  money  or  land  or  rent  by,  from,  or 
under  him  or  them,  and  any  person  or  persons  entitled  to 
any  estate  or  estates,  interest  or  interests,  to  take  effect  after 
or  in  defeasance  of  his  or  their  estate  or  estates,  interest  or 
interests,  and  shall  not  operate  to  give  to  the  mortgagor  or       *  ' 
mortgagors  a  right  to  redeem  the  mortgage  as  against  the 
person  or  pessons  entitled  to  any  other  undivided  or  divided 
part  of  the  money  or  land  or  rent ;  and  where  such  of  the 
mortgagees  or  persons  aforesaid  as  shall  have  given  such 
acknowledgment  shall  be  entitled  to  a  divided  part  of  the 
land  or  rent  comprised  in  the  mortgage,  or  some  estate  or 
interest  therein,  and  not  to  any  ascertained  part  of  the 
mortgage  money,   the  mortgagor  or  mortgagors  shall  be 
entitled  to  redeem  the  same  divided  part  of  the  land  or  rent 
on  payment,  with  interest,  of  the  part  of  the  mortgage 
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money  whioh  shall  bear  the  same  proportion  to  the  whole  of 
the  mortgage  money  as  the  value  of  such  divided  part  of  the 
land  or  rent  shall  bear  to  the  value  of  the  whole  of  the  land 
or  rent  comprised  in  the  mortgage. 
Money  8.  No  action  or  suit  or  other  proceeding  shall  be  brought 

npoi?Und     *^  recover  any  sum  of  money  secured  by  any  mortgage,     p.  164. 
and  lega-     judgment,  or  lien,  or  otherwise  charged  upon  or  payable  out 
d  ^  m'ed^     of  any  land  or  rent  at  law  or  in  equity,  or  any  legacy,  but 
satisfied  at    within  twelve  years  next  after  a  present  right  to  receive  the     p-  ^75. 
the  end  of    game  shall  have  accrued  to  some  person  capable  of  giving  a     p,  190. 
years  if       discharge  for  or  release  of  the  same,  unless  in  the  meantime 
no  interest   some  part  of  the  principal  money,  or  some  interest  thereon, 
J^°^'       shall  have  been  paid,  or  some  acknowledgment  of  the  right     p.  219. 
lodgment      thereto  shall  have  been  given  in  writing  signed  by  the 
pven  in       person  by  whom  the  same  shall  be  payable,  or  his  agent,  to 
the  mean-    the  person  entitled  thereto,  or  his  agent ;  and  in  such  case 
time.  ixo  such  action  or  suit  or  proceeding  shall  be  brought  but 

within  twelve  years  after  such  payment  or  acknowledgment, 
or  the  last  of  such  payments  or  acknowledgments,  if  more 
than  one,  was  given. 
Act  to  be  9.  From  and  after  the  commencement  of  this  Act  all  the 
r^4W^  provisions  of  the  Act  passed  in  the  session  of  the  third  and 
4,  c  27,  of  fourth  years  of  the  reign  of  His  late  Majesty  King  William 
which  cer-  the  Fourth,  chapter  twenty-seven,  except  those  contained  in 
mx^  ^  ^^  several  sections  thereof  next  herein-after  mentioned, 
pealed,  and  shall  remain  in  full  force,  and  shall  be  construed  together 

to  be  rwid'  ^^^  *^^  •^®*»  *^^  shall  take  effect  as  if  the  provisions  here- 
in refer-  in-before  contained  were  substituted  in  such  Act  for  the 
ence  to        provisions  contained  in  the  sections  thereof  numbered  two. 

alteration      7,  .    .  .  .      ^1  .  •   «  , 

by  this  Act.  uve,  Sixteen,  seventeen,    twenty-three,    twenty-eight,  and 

forty  respectively  (which  several  sections,  £tx)m  and  after 

the  commencement  of  this  Act,  shall  be  repealed)  (1),  and 

as  if 'the  term  of  six  years  had  been  mentioned,  instead 

of  the  term  of  ten  years,  in  the  section  of  the  said  Act 

numbered  eighteen,  and  the  period  of  twelve  years  had 

been  mentioned   in    the  scdd  section    eighteen  instead  of 

7  Wm.  4  &  the  period  of  twenty  years ;  and  the  provisions  of  the  Act 

1  Vict.  c.     passed  in  the  session  of  the  seventh  year  of  the  reign  of  His 

rSd*with     ^^^  Majesty  King  William  the  Fourth,  and  the  first  year  of     p,  iw. 


this  Act. 


(1)  The  words  within  brackets  are  repealed  by  the  Statute  Law 
Revision  Act,  1883  (46  &  47  Vict.  c.  39). 
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the  reign  of  Her  present  Majesty,  cliapter  twenty-eight, 
shall  remain  in  fall  force,  and  be  constrned  together  with 
this  Act,  as  if  the  period  of  twelve  years  bad  been  therein 
mentioned  instead  of  the  period  of  twenty  years. 

10.  After  the  commencement  of  this  Act  no  action,  snit.  Time  for 
or  other  proceeding  shall  be  brought  to  recover  any  sum  of  "^fcovering 
money  or  legacy  charged  upon  or  payable  out  of  any  land  or  arrearB  of 
rent,  at  law  or  in  equity,  and  secured  by  an  express  trust,  or  intereatnot 
to  recover  any  arrears  of  rent  or  of  interest  in  respect  of  any  larged  by 
sum  of  money  or  legacy  so  charged  or  payable,  and  so  se-  express 
cured,  or  any  damages  in  respect  of  such  arrears,  except  ^^g 
within  the  time  within  which  the  same  would  be  recoverable  same. 

if  there  were  not  any  such  trust 

11.  This  Act  may  be  cited  as  the  *'  Beal  Property  Limita-  Short  title, 
tion  Act,  1874/' 

12.  This  Act  shall  commence  and   come  into  operation  Commenoe- 
on  the  first  day  of  January  one  thousand  eight  hundred  ?*f*^^ 
and  seventy-nine. 


2  Y 
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39  &  40  VICT.  c.  37  (nullum  tsmpus  (iRELAim)  act,  1876). 

An  Act  to  assimilate  ihe  law  in  Ireland  to  ihe  law  in  England  as 
to  quieting  possessions  amd  titles  against  the  Crown, 

[11th  August  1876.J 

4  Geo.  IIL    Whereas  by  an  Act  passed  in  the  twenty-fourth  and  twenty- 

%eo*m       ^^^  years  of  Her  Majesty,  certain  provisions  were  made  for 

c.  47, 24      the  better  quieting  possessions  and  titles  against  the  Crown 

*  CO  ^*^*'    ^  England,  and  it  is  expedient  to  extend  these  provisions  to 

Ireland  in  order  that  the  Crown  shall  have  no  greater  right 

over  the  estates  of  its  subjects  in  Ireland  than  what  it  enjoys 

over  the  estates  of  its  subjects  in  England : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent 

Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 

Spiritual  and  Temporal,  and    Commons,  in    this  present 

Parliament  assembled,  and  by  the  authority  of  the  same,  as 

follows : 

The  Crown       i.  The  Queen's  Majesty,  her  heirs  and  successors,  shall  not 

^r  lands,     ^^  ^^7  ^^^^  hereafter  sue,  impeach,  question,  or  implead  any 

&C.,  after     person  or  persons  for  or  in  anywise  concerning  any  manors, 

v"*Ziltt"  lands,  tenements,  rents,  tithes,  or  hereditaments  whatsoever 

Dy  reason  »  »  » 

only  of        (other  than  liberties  or  franchises)  which  such  person  or 

f*™.®  persons,  or  his  or  their  or  any  of  their  ancestors  or  pre- 

been  in        decessors,  or  those  from,  by,  or  under  whom  they  do  or  shall 
charge.        oUdm,  have,  or  shall  have  held  or  enjoyed  or  taken  the  rents, 

revenues,  issues,  or  profits  thereof,  by  the  space  of  sixty  years  p.  588, 
next  before  the  filing,  issuing,  or  commencing  of  every  such 
action,  bill,  plaint,  information,  commission,  or  other  suit  or 
proceeding  as  shall  at  any  time  or  times  hereafter  be  filed, 
issued,  or  commenced  for  recovering  the  same  or  in  respect 
thereof,  by  reason  only  that  the  same  manors,  lands,  tene- 
ments, rents,  tithes,  or  hereditaments,  or  the  rents,  revenues, 
issues,  or  profits  thereof,  have  or  shall  have  been  in  charge  to 
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Her  Majesty  or  her  predeoeesors  or  sucoeflaorB  within  the  said 
sixty  years,  but  that  snch  having  been  in  charge  shall  be,  as 
against  snob  person  and  persons,  and  all  claiming  by,  from, 
and  under  tbem  or  any  of  them,  of  no  force  or  effect. 

2.  The  Qneen's  Majesty,  her  predecessors  and  successors,  '^^  Crown 
shall  not  be  held,  deemed,  or  taken  for  the  purpose  of  any  ^^f^^  J^*! 
suit,  bill,  plaint,  information,  commission,  or  other   pro-  yean  by 
ceediug  to  have  been  answered  the  rents,  revenues,  issues,  or  JJ^"  ^^^ 
profits  of  any  lands,  manors,  tenements,  rents,  tithes,  or  lands,  &&, 
hereditaments  which  shall  have  been  held  or  enjoyed,  or  of  ^^  ^*J^ 
which  the  rents,  revenues,  issues,  or  profits  shall  have  been  of  a  m^r 
taken,  by  any  other  person  or  persons  by  the  space  of  sixty  &<^  of 
years  next  before  the  filing,  issuing,  or  commencing  of  any  ^^^^^  ^ 
such  action,  suit,   bill,  plaint,  information,  commission,  or  hare  been 
other  proceeding  for  recovering  the  same  or    in    respect  JJ^*h^^*^ 
thereof,  by  reason  only  of  the  same  lands,  manors,  tone-  Maj«ity, 
ments,  rents,  tithes,  or  hereditaments  having  been  part  ^<^ 

or  parcel  of  any  honour  or  manor  or  other  hereditaments  of 
which  the  rents,  revenues,  issues,  or  profits  shall  have  been 
answered  to  Her  Majesty,  her  predecessors  or  successors,  or 
some  other  person  under  whom  Her  Majesty,  her  predecessors 
or  successors,  hath  or  lawfully  claimeth  or  shall  hereafter 
have  or  lawfully  claim  as  aforesaid,  or  of  any  honour,  manor, 
or  other  hereditaments  which  shall  have  been  duly  in  charge 
to  her  Majesty,  her  predecessors  or  successors  as  aforesaid. 

3.  In  the  construction  of  the  Act  passed  in  the  forty-eighth  PreMrving 
year  of  the  reign  of  His  late  Majesty  King  Oeorge  the  Third,  Aversion- 
chapter  forty-seven,  and  of  this  Act,  the  right  or  title  of  the  ary  in- 
Queen's  Majesty,  her  heirs  or  successors,  to  any  manors,  *•"***• 
lands,  tenements,  rents,  tithes,  or  hereditaments  which  are 

now  or  shall  at  any  time  hereafter  be  subject  to  or  comprised 
in  any  demise  or  lease  for  any  term  or  terms  of  years,  or  for 
any  life  or  lives  granted  by  or  on  behalf  of  her  Majesty,  or 
any  of  her  royal  predecessors  or  successors,  shall  not  be 
deemed  to  have  first  accrued  or  grown  until  the  expiration 
or  determination  of  such  demise  or  lease  as  against  any 
person  or  persons  whose  possession,  holding,  or  enjoyment  of 
such  manors,  lands,  tenements,  rents,  tithes,  or  hereditaments, 
or  whose  receipt  of  the  rents,  issues,  or  profits  thereof  shall 
have  commenced  during  the  term  of  such  demise  or  lease,  or 
who  shall  claim  from,  by,  or  under  any  person  or  persons 

2  Y  2 
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whose  possession,  holding,  or  enjoyment  of   such  manors, 

lands,  tenements,  rents,  tithes,  or  hereditaments,  or  whose 

receipt  of  the  rents,  issues,  or  profits  thereof  shall  have  so 

commenced  as  aforesaid. 

Act  not  to        4^  Nothing  contained  in  this  Act  shall  extend  to  any 

J^^g       action,  bill,  plaint,  information,  commission,  or  other  suit  or 

inita.  proceeding  instituted  or  commenced  before  the  passing  of 

this  Act,  and  now  pending, 
tob^^        6.  This  Act  may  be  cited  as  **  The  Nullum  Tempus  (Ireland) 
as  one  Act    Act,  1876,"  and  shall  be  read  and  construed  with  the  Act  for 
^^^       quieting   possessions    and    confirming    defective    titles    in 
c  47.  Ireland  passed  in  the  forty-eighth  year  of  His  Majesty  King 

Qeorge  the  Third. 
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260. 


51  &  52  VICT.  c.  59  (trustee  act,  1888),  ss.  8  &  12. 

An  Act  to  amend  the  law  relating  to  the  duties,  powers,  and 
liability  of  Trustees, 

[24tih  Deoember  1888.] 

8. — (1.)  In   any  action    or    other   proceeding  against  a  statute  of 
trustee  or  any  person  claiming  through  him,'  except  where  Limitation 
the  daim  is  founded  upon  any  fraud  or  fraudulent  breach  of  pi J[cied  by 
P*       •      trust  to  which  the  trustee  was  party  or  privy,  or  is  to  recover  trosteet. 
trust  property,  or  the  proceeds  thereof  still  retained  by  the 
trustee,  or  previously  received  by  the  trustee  and  converted 
to  his  use,  the  following  provisions  shall  apply : — 

(o.)  All  rights  and  privileges  conferred  by^any  statute  of 
limitations  shall  be  enjoyed  in  the  like  manner  and  to  the 
like  extent  as  they  would  have  been  enjoyed  in  such  action 
or  other  proceeding  if  the  trustee  or  person  claiming  through 
him  had  not  been  a  trustee  or  person  claiming  through  him : 

(6.)  If  the  action  or  other  proceeding  is  brought  to  recover 
money  or  other  property,  and  is  one  to  which  no  existing 
statute  of  limitations  applies,  the  trustee  or  person  claiming 
through  him  shall  be  entitled  to  the  benefit  of  and  be  at 
liberty  to  plead  the  lapse  of  time  as  a  bar  to  such  action  or 
other  proceeding  in  the  like  manner  and  to  the  like  extent  as 
if  the  claim  had  been  against  him  in  an  actioi^  of  debt  for 
money  had  and  received,  but  so  nevertheless  that  the  statute 
shall  run  against  a  married  woman  entitled  in  possession  for 
her  separate  use,  whether  with  or  without  a  restraint  upon 
anticipation,  but  shall  not  begin  to  run  against  any  bene- 
ficiary unless  and  until  the  interest  of  such  beneficiary  shall 
be  an  interest  in  possession. 

(2.)  No  beneficiary,  as  against  whom  there  would  be  a 

^'  good  defence  by  virtue   of   this  section,  shall  derive  any 

greater  or  other  benefit  from  a  judgment  or  order  obtained 

by  another  beneficiary  than  he  could  have  obtained  if  he  had 
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brought  Buoli  action  or  other  proceeding  and  this  section  had 
been  pleaded. 

(3.)  This  section  shall  apply  only  to  actions  or  other  pro- 
ceedings commenced  after  the  first  day  of  January  One 
thousand  eight  hundred  and  ninety,  and  shall  not  deprive 
any  executor  or  administrator  of  any  right  or  defence  to 
which  he  is  entitled  under  any  existing  statute  of  limita- 
tions. 
Application  12. — (1.)  This  Act  shall  apply  as  well  to  trusts  created  by 
of  Act.  instrument  executed  before  as  to  trusts  created  after  the 
passing  of  this  Act. 

(2.)  Provided  always,  that  save  as  in  this  Act  expressly 
provided,  nothing  therein  contained  shall  authorise  any 
trustee  to  do  anything  which  he  is  in  express  terms  forbidden 
to  do,  or  to  omit  to  do  anything  which  he  is  in  express 
terms  directed  :^to  do,  *by  the  instrument  or  instruments 
creating  the  trust. 
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ABANDONMENT  of  tenancy,  40. 

possession  by  an  intruder,  289,  495. 
mines,  296, 

ABATEMENT  of  action  by  death  &c.,  51, 148. 

none  now,  62, 574, 
pleas  in,  abolisbed,  555. 

ABILITY  to  pay  when  necessary  to  prove,  67. 

pleading  promise  conditional  on,  548. 

ABOLITION  of  Fines  and  Hecoveries,  Act  for  the,  273,  408. 

real  actions,  273,  411. 
terms,  534. 

ABROAD,  absence.    See  Absence  beyond  seas. 
canse  of  action  arising,  58, 150. 
death  of  person  liable  to  be  sued,  64. 

ABSENCE  beyond  seas. 

under  21  Jac.  I.  c.  16  ..54. 

disability  in  case  of  plaintiff  abolished,  55. 
of  defendant,  55. 
under  3  &  4  Wm.  IV.  c.  42 ..  149, 160. 

3  &  4  Wm.  rV.  c.  27,  s.  40,  no  allowance  for,  191. 
under  3  &  4  Wm.  lY.  c.  27,  s.  16,  disability  abolished  by 
37&38Vict.  c.  57..39L 

ABSENCE  of  possession  by  rightful  owner,  289. 
ACCEPTANCE  by  debtor  of  bill  drawn  by  creditor,  119. 
ACCEPTOR  accommodation,  action  by,  82. 
ACCOMMODATION  acceptor,  action  by,  82. 
ACCORD  in  equity,  agreement  fop  _^  42« 
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ACCOUNT,  action  for,  8. 

by  an  executor,  425. 

against  factor,  28. 
snits  in  equity  for,  239. 

between  partners,  241. 

against  agent  or  guardian,  246. 

by  infant,  247. 

after  coming  of  age,  247,  248. 
bill  for,  analogous  to  action  of  assumpsit,  105. 
right  of  legatee  to  an,  183. 
between  incumbrancers  in  redemption  actions,  207. 

mortgagor  and  mortgagee,  207. 
current,  guarantee  of,  34. 
pending,  admission  of,  99. 
stated,  104. 

payment  on  running,  109. 
suit  for,  against  trustee  &c.,  239. 

in  cases  of  waste  by  tenant  for  life,  remainderman's  right  tOt  415. 
right  of  mortgagor  to  an,  466. 
carried  how  far  back,  239,  247,  433,  447. 
liability  of  trustees  to,  427, 447. 

ACCOUNTING  party  right  of,  to  an  account,  426. 

ACCOUNTS,  merchants',  5. 
statement  of,  104. 
partnership,  241. 
fraud  in  settlement  of,  262,  263. 
kept  by  mortgagee  in  possession,  468. 

ACCRUAL  of  cause  of  action  under  21  Jac.  I.  c  16,  s.  3 ..  26. 

3  &  4  Wm.  IV.  c  42,  s.  3..146. 
3  &  4  Wm.  IV.  c.  27,  s.  40,  or 

37  &  38  Vict.  c.  57,  s.  8 ..  175. 
3  &  4  Wm.  IV.  0.  27,  and  37  &  38 
Vict,  c  57  (generally),  286,  287. 
reversioner's  right,  314. 
remainderman's  right,  322. 
right  in  case  of  disability,  394. 
right  of  cestui  que  trust  against  trustee,  417,  441. 
mortgagee  to  bring  ejectment,  457, 
to  church  property,  481. 

in  lay  hands,  481. 

ACKNOWLEDGMENT  under  21  Jac.  I.  c.  16 ..  65-106. 
must  be  in  writing,  Lord  Tenterden's  Act,  65. 
what  sufficient,  66. 
conditional,  67. 
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ACKNOWLEDGMENT  under  21  Jac.  I.  c.  l^--€ontinued. 
must  amount  to  a  promise  to  pay,  67. 
sufficient,  instances  of,  69-81. 
insufficient,  instances  of,  81-91. 
within  six  years  after  cause  of  action,  91. 
after  six  years  after  cause  Of  action,  dl. 
after  action,  95. 
to  a  strangtir  inoperative,  96. 
to  agent,  95. 
by  agent,  96. 
signature  of,  96,  97, 122. 
whether  to  be  construed  by  judge  or  jury,  98. 
amount  need  not  be  expressed  in,  98. 
of  smaller  sum,  99. 
parol  evidence  of,  99. 
limited,  100. 

'•without  prejudice,"  82,  89, 101. 
by  bankrupt,  101. 

infant,  102. 

joint  contractor,  103. 

partner,  104. 

personal  representatives,  92, 129,  660,  561. 

heir  or  devisee,  129. 
heed  not  be  stamped,  102. 
by  unstamped  note,  102. 
advertisement  to  creditors  not,  103. 
when  creditor  is  under  disability,  106. 
of  wife's  ante-nuptial  debt,  126,  552. 
to  personal  representative,  550. 
need  not  be  replied  specially,  547. 
in  actions  on  bills  and  notes,  549. 

by  personal  representatives,  650. 
against  personal  representatives,  661. 

ACKNOWLEDGMENT  under  3  &  4  Wm.  IV.  c.  42,  s.  6 ..  153-162. 
signature  of,  153. 

limited  to  indentures  of  demise,  specialties  or  recognizances,  154. 
by  agent,  154. 

receiver,  155. 

bankrupt,  156. 

devisee  for  life,  158. 

persons  beyond  seas,  161. 

payment,  155. 
must  be  by  party  liable  or  agent,  165,  475. 
after  action,  475. 
to  stranger  sufficient,  165,  igA  475. 


698  INDEX. 

ACKNOWLEDGMENT  under  3  &  4  Wm.  IV.  o.  42,  s.  ^—cmtinudd. 
does  not  operate  as.  new  piiomise,  156.     . 
how  proved,  167. 
must  be  pleaded  in  reply  to  defence  of  statute,  552,  553. 

ACKNOWLEDGMENT  under  3  &  4  Wm.  IV.  c.  27,  s.  40,  or  37  & 
38  Vict.  c.  57,  s.  8..  142, 164,  219. 
signature  of,  219. 
after  action  brought,  220,  475. 
to  party  entitled  or  agent,  221,  475. 
by  party  liable  or  agent,  221,  475. 

payment  under  order  of  Landed  Estates  Court,  Ireland,  227. 

person  having  partial  interest  in  land  charged,  229. 
what  sufficient,  221,  222. 
need  not  state  amount,  222. 
pleading  absence  of,  553. 

ACKNOWLEDGMENT  under  3  &  4  Wm.  IV.  c.  27,  s.  42 ..  142, 193, 219. 
after  action  brought,  220,  475. 

same  rules  applicable  as  under  3  &  4  Wm.  IV.  c.  27,  s.  40  ..220. 
by  mortgagor,  229-231. 

tenant  for  life  of  equity  of  redemption,  232. 
to  person  who  afterwards  becomes  administrator,  340. 

ACKNOWLEDGMENT  under  3  &  4  Wm.  IV.  c.  27,  s.  14 ..  380-^7. 
effect  of,  380. 
signature  of,  382. 
must  be  in  writing,  381. 
parol  evidence  of,  381. 

must  be  signed  by  person  in  possession  &C.,  380,  382. 
to  agent,  382,  475. 
by  agent,  381,  382,  475. 
what  sufficient,  382. 
pecuniary,  341,  346. 
after  lapse  of  statutory  period,  381,  462. 
of  mortgagee's  title,  384. 
in  insolvent's  schedule,  385. 
as  to  estates  tail,  409. 

ACKNOWLEDGMENT  of  right  to  redeem  under  37  &  38  Vict.  c.  57, 
s,  7. .462, 463. 
after  twelve  years,  466. 
to  third  party  of  no  avail,  467. 
by  one  of  two  joint  mortgagees,  468. 
what  sufficient,  469. 

ACKNOWLEDGMENT  of  arrears  of  dower,  no  provision  for,  218. 
in  actions  with  respect  to  presentation,  no  provision  for,  491. 
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ACQUIESCENCE  of  creditor,  129. 
principles  of  equity  as  to,  236,  263. 
what  is,  266. 

of  persons  ignorant  of  facts  or  law,  266. 
..    under  disability,  267. 
feme  covert^  267. 

remainderman  in  cases  of  waste,  416. 
provisions  of  3  &  4  Wm.  IV.  c  27,  s.  27 ..  452. 

*'  ACT  or  fact  committed,''  meaning  of,  589. 

**  done  or  intended  to  be  done,"  meaning  of,  698. 

ACTION  on  a  statute,  7. 

for  money  levied  by  sheriff  under  a^./a.,  9. 

mandamus,  13. 
in  the  Admiralty  Court,  14. 
on  contracts  made  abroad,  15. 
21  Jac.  I.  c.  16,  only  bars  remedy  by,  15. 
arising  out  of  bankruptcy,  19. 
person  entitled  to,  becoming  stdmiDistrator  of  person  liable  to  be 

sued,  25. 
when  time  runs  against,  26. 
in  assumpsit  upon  executory  promise,  26. 
to  recover  whole  debt  on  default  of  payment  of  instalment,  27. 
for  account  against  factor,  28. 
against  drawer  of  bill,  28. 
on  guarantee,  32. 

solicitor's  right  of,  for  costs,  when  accruing,  38. 
against  solicitor  for  negligence,  40. 
for  use  and  occupation,  40. 

at  law  not  extiuguished  by  covenant  not  to  sue,  41. 
suspension  of  right  of,  41. 
cause  of,  when  consequential  damage  is,  46. 

accruing  before  death,  49. 

death  of  person  entitled  to,  49. 
abatement  of,  51. 

personal  representatives  carrying  on,  52. 
plaintiff  under  disability  may  bring,  56. 
acknowledgment  after,  95,  220,  475. 
on  account  stated,  104. 

of  tort  against  executors  and  administrators,  135. 
of  debt  for  rent  reserved  imder  an  indenture  of  demise,  141. 
for  foreclosure,  164. 

of  trover  for  specific  legacy,  170.  • 

of  debt  on  judgment,  180. 
for  arrears  of  fee  farm  rent,  201. 
possession  of  Court  during  pendency  of,  425. 
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ACTION— con^nu«2. 

for  the  recovery  of  land,  pleading  the  statute  in,  493. 
of  debt,  pleading  the  statute  in,  543. 
not  defeated  now  by  non-joinder  of  parties,  555. 
what  is  commencement  of  an,  559. 

ACTIONS  governed  by  21  Jac  I.  c  16,  s.  3 ..  3. 
of  tort  against  executors  &c.,  135. 
under  3  &  4  Wm.  IV.  c  42,  s.  3 ..  141. 

c27,  8.  42..142. 
within  both  21  Jac.  I.  c.  16  and  3  &  4  Wm.rV.c27,  a.  42 ..  195. 
3  &  4  Wm.  IV.  c.  42,  s.  3,  &  3  &  4  Wm.  IV.  c.  27,  s.  42 ..  197. 
against  trustees  what  are  within  Trustee  Act,  1888 ..  260. 
real,  abolition  of,  273,  411. 
for  recovery  of  land,  limitations  of,  276. 

redemption,  limitations  of,  462. 
personal,  pleading  statute  in,  542. 
penal,  pleading  statute  in,  542. 
of  debt,  pleading  statute  ui,  543. 

ACTS  of  Parliament  cited.    See  Table,  p.  Izxvii. 

things  done  imder  authority  of,  591,  592. 
of  agent,  adoption  and  ratification  of,  95,  313,  36  i. 
amounting  to  admission  that  occupation  is  permisdve,  343. 
of  ownership  to  shew  determination  of  tenancy  at  will,  352. 

ACTUAL  possession  of  wrong-doer,  statute  does  not  run  unless  there 
is,  289,  310. 

ADJOINING  owners,  recovery  of  expenses  of  making  street  from,  530, 

ADJUDICATION  in  bankruptcy,  18. 

statute  set  up  agauist  debts  barred  at  time  of,  19. 

ADMINISTBATION  actions,  who  may  set  up  the  statute  in,  20. 

form  of  plea  of  statute  in,  546. 
claims    brought   in    under  judgment 
in,  564. 
of  debtor's  goods  granted  to  statute-barred  creditor,  25. 
when  time  begins  to  run  in,  48. 
relates  back  to  death  of  intestate,  117. 
claim  of  next  of  kin  to,  173. 

residuary  legatee  to,  183. 
acknowledgment  before  grant  of,  221. 
part  payment  out  of  particular  asset  will  not  revive  right  to  sue 

for  general,  229. 
provisions  of  3  &  4  Wm.  IV.  c  27  as  to,  339. 
decree  in  legatee's  suit  prevents  time  running  against  creditors,  569. 
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ADMINISTRATOR  may  pay  atatute-barred  debt,  20. 
aetroflf  by,  24. 

when  time  begins  to  run  against,  47. 
of  person  dying  under  disability,  64, 151. 
acknowledgment  by  one  joint,  103,  104. 
payment  to  person  supposed  to  be,  116. 
fresh  action  by,  148. 
effect  on  devisees  of  payment  by,  159. 
part  payment  by  one,  159. 
and  next  of  kin,  time  running  between,  187. 
when  deemed  to  claim  (3  &  4  Wm.  IV.  c.  27,  s.  6),  188,  339. 
part  payment  by,  229. 
provisions  of  Trustee  Act,  1888,  as  to,  431. 
appropriating  part  of  estate  of  intestate,  456. 

ADMmiSTRATRIX,/em€  woert,  49. 

ADMIRALTY  Court,  actions  in,  14, 

ADMISSION  of  account  pending,  99. 
in  bankruptcy,  101, 156,  225,  386. 
in  insolvent's  schedule,  101,  224,  386. 
of  part  payment  by  debtor,  120, 
in  answer  in  Chancery,  221. 
that  occupation  is  permissive,  343,  351. 
of  tenancy,  364. 
title,  380-387. 
that  person  has  recovered  in  ejectment,  385. 

« 

ADOPTION  by  mesne  landlord  of  payment  of  head-rent  by  sub-tenant, 
27. 
of  acts  of  agent,  95,  313,  364. 

ADVANCE  of  money  on  security  of  deposit  of  title-deeds,  9, 163. 

ADVERSE  possession,  239,  274,  353,  376,  388. 

of  benefice,  485,  488. 

to  registered  title,  503. 
possession  not,  at  passing  of  3  &  4  Wm.  IV.  c.  27,  8.15.. 388. 
title,  person  estopped  from  setting  up,  499. 

ADVERTISEMENT  to  creditors  to  bring  in  their  claims,  103. 

ADVOWSON,  limitation  of  right  to  recover,  274,  483. 
extinction  of  title  to,  277,  488. 
right  to  present  to,  where  patron  is  Papist,  490. 
mortgagor  of,  484. 
estate  tail  in,  486. 

remainder  after,  490. 
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AGENCY,  ratification  of,  95,  313,  364. 

AGENT,  when  in  ihe  position  of  trustee,  11. 
acknowledgment  to  (21  Jac.  I.  c.  16),  95. 

(3  &  4  Wm.  IV.  c.  42,  s.  5),  167. 

(3  &  4  Wm.  IV.  0.  27,  ss.  40&  42;  37  &  38 

Vict.  c.  57,  8.  8),  219,  221. 
(3  &  4  Wm.  IV.  c.  27,  s.  14),  380,  382. 
(37  &  38  Vict.  c.  57,  s.  7),  462,  467. 
by  (21  Jac.  I.  c.  16),  96. 

(3  &  4  Wm.  IV.  c.  42,  s.  6),  153, 154, 155. 
(3  &  4  Wm.  IV.  c.  27,  ss.  40  &  42;  37  &  88 

Vict.  c.  57,  8.  8),  219,  222. 
(3  &  4  Wm.  IV.  c  27,  s.  14),  381. 
part  payment  or  payment  of  interest  by  (21  Jac.  I.  c.  16),  113. 
(3  &  4  Wm.  IV.  c.  42,  s.  5),  155. 
(3  &  4  Wm.  IV.  c  27,  ss.  40  &  42 ;  37  &  38  Vict  c 
57,  8.  8),  225,  226. 
authority  of,  97. 
delivery  of  goods  to,  117. 
assignee  of  mortgagor  is,  155. 
receipt  of  money  by,  246,  249. 

rent,  12, 312. 
payment  of  rent  to,  363. 
knowing  of  fraud,  contract  through,  451,  452. 

AGREEMENT  to  pay  debt  by  instahnents,  27. 
not  to  sue  for  a  time,  40,  41. 

that  payment  should  be  accepted  in  a  particular  way,  41. 
under  seal,  liability  arising  under,  144. 
for  a  lease,  tenant  holding  under,  365. 
that  creditor  should  look  for  payment  to  a  certain  fund,  549. 

ALDERNEY.    See  Channbl  Islands. 

ALIENATION  of  land,  restriction  on,  296,  409. 
by  rightful  owner,  wrongful  possession  on,  305 
determining  tenancy  at  will,  342. 
of  trust  property  by  trustee,  427. 

AMENDMENT  of  pleading  so  as  to  allow  plea  of  statute,  558. 

not  allowed  to  plaintiff  so  as  to  introduce 
statute-barred  claims,  561. 
writ,  561. 

AMOUNT  need  not  be  expressed  in  acknowledgment,  98. 
ANATOMY  Act,  limitation  under,  582. 
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ANNUITY  purchased,  setting  aside  of,  38. 

secured  by  bond  or  covenant,  non-payment  of,  146. 
charged  on  personalty  only,  170,  182,  194. 

realty,  170,  182,  194,  280. 

personalty  and  realty,  194. 
when  extinguished  by  non-payment,  170, 171,  306. 
-  not  extinguished  by  non-payment,  433, 435. 
present  right  to  recdve,  181. 
sum  set  apart  to  satisfy,  182, 186. 
given  by  will,  194. 

action  on  covenant  to  secure,  198,  214. 
when  payable  out  of  land  is  "  rent,"  280,  429. 
charged  on  land  in  foreign  country,  280. 
when  time  begins  to  nm  against,  306. 
eflfect  of  37  &  38  Vict.  c.  57,  s.  10  on,  429,  433. 
term  to  secure  an,  199,  439. 
secured  by  a  trust,  199,  429,  444. 

ANSWER  in  Chancery,  acknowledgment  in,  382. 

ANTE-NUPTIAL  debts  of  wife,  liability  of  husband  for,  122. 

part  payment  of,  after  marriage,  122. 
acknowledgmentof,aftermarriage,125. 
husband  and  wife  not  co-contractors 
in  respect  of,  126. 

ANTICIPATION,  restraint  on,  259,  267,  431. 

*«  ANYTHING  done,"  meaning  of  in  Justices  Protection  Act,  1844, 
8.  8. .596. 

APPORTIONMENT  of  expenses  among  frontagers,  189. 

three  months  given  for  disputing,  530. 
arbitration  as  to  dispute  about,  532. 

APPROPRIATION  of  payments,  110. 

by  creditor.  111. 
of  part  of  intestate's  estate  by  administrator,  456. 

ARBITRATION,  when  statute  does  not  run  till  amount  of  damage  is 

settled  by,  14,  597. 
dispute  about  apportionment  settled  by,  532. 
offer  to  refer  claim  to,  89,  383. 
submission  to  when  available  as  acknowledgment,  71, 100. 

ARBITRATOR,  action  of  debt  on  awaid  by,  9, 141. 

ARMT  Act,  1881,  limitations  under,  583. 
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ARREABS  of  rent,  action  for,  3,  6. 

rent-charge,  action  for,  6. 

rent  or  interest,  recovery  of,  142, 193. 

secured  by  specialty,  146»  168. 
money  charged  on  land  and  also  secured  by  specialty, 

165. 
rent  secured  by  express  trust,  428. 
royalties,  168. 
annuity,  194, 429. 
fee  farm  rent,  201. 

interest  in  foreclosure  actions,  198,  472. 
redemption  actions,  204,  472. 

where  reversionary  interest  in  pers<  malty 
is  mortgaged,  205. 
payable  in  staying  ejectment  by  mortgagee,  207. 
recoverable  on  sale  by  mortgagee,  208. 
rent  recoverable  by  remainderman  in  ejectment  against 
mortgagee  of  life  estate,  208. 
payable  for  relief  &om  forfeiture  for  non-payment  of 
rent,  214. 
dower,  218. 

quit-rent,  distress  for,  301. 
tithe  rent-charge  decree  for,  303. 
payment  of,  after  lapse  of  statutory  period,  362. 

ABBEST  malicious,  action  for,  45. 

ASSAULT,  actions  for,  3,  6. 

ASSENT  of  executor  to  legacy,  170, 171. 

landlord  to  encroachment  by  tenant,  354,  502. 

ASSETS,  liability  of  executor  to  account  for,  17. 
legacy  separated  from,  171,  250. 
distributed  by  administrator,  173. 
retained  by  administrator,  173. 
infuturOf  execution  upon  judgment  of,  179. 
legatee's  right  against,  180, 182,  183, 184. 
applicable  for  payment  of  legacy,  185-187. 
part  payment  by  administrator  out  of  particular,  229. 

ASSIGNEE  of  equity  of  redemption,  payment  of  interest  by,  155. 

Crown  debt,  517. 
chose  in  action,  amendment  of  pleading  by,  561. 

ASSIGNMENT  of  property  in  trust  for  creditors,  255. 

debt  barred  at  date  of,  256. 
dower,  action  by  widow  to  obtain,  284. 
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ASSUMPSIT,  action  of,  26. 

is  within  21  Jao.  I.  o.  16,  8.  7 ..  54. 
bill  for  account  analogous  to  action  of,  105. 
executor  waiving  tort  and  suing  in,  136. 
acknowledgment  or  part  payment  is  an,  548. 

ASSURANCE  poUoy  of,  action  on,  40. 

effect  of  payment  of,  227. 
by  tenant  in  tail,  403. 

ATTORNEY.    See  Solicitor, 
warrant  of,  9. 

-General,  right  of  to  file  information,  when  barred  in  case  of 
charity,  447. 

application  by  for  certiorari^  538. 

ATTORNMENT  of  lessee  to  wrongful  claimant,  367, 

AUDITOR  not  a  trustee,  12. 

AUTHORITY  to  fiU  in  bill  accepted  in  blank,  29. 
of  agent  to  acknowledge  debt,  97. 

whom  acknowledgment  is  made,  467. 
to  make  part  payment,  evidence  of,  118. 
local,  expenses  incurred  by  when  made  charge  on  land,  188. 
of  statute,  what  is  done  under,  592. 

AWARD,  action  on,  9. 

where  the  submisdon  is  not  by  specialty,  9, 141. 

BAILEE,  conversion  by,  42,  43. 

BAILIFF,  person  in  possession  of  land  as,  247,  354, 393. 
of  local  court,  limitation  for  actions  against,  581. 

BALANCE  of  account,  actions  for,  6. 

striking  0^  amounts  to  part  payment,  105, 118. 
sheet  bankrupt's,  admissions  in,  225,  386. 

BANKER  liability  of,  to  customers  not  fiduciary,  10,  249. 

when  fiduciary,  11,  252. 
cheque  is  a  bill  of  exchange  drawn  on,  30. 
conditional  deposit  of  note  with,  31. 

BANKING  Company  established  by  deed,  liability  of  shareholder 
of,  8. 

BANKRUPT,  admission  by,  101, 156,  225. 
payment  of  dividend  by,  128, 
part  payment  by,  226. 
acknowledgment  to  mortgagQf  who  has  become,  467* 

2  z 
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BANKRUPTCY  Act,  1861  (24  &'  25  Vict  c  134).    Se$  Table  of 

Statates,  p.  Ixxxiv. 
1869  (32  &  33  Vict.  c.  71).    Set  Table  of 

Statutes,  p.  Ixxziy. 
1883  (46  &  47  Vict.  c.  52).    See  Table  of 

Statutes,  p.  Izxxvii. 
1890  (53  &  64  Vict  c.  71).    See  Table  of 

Statutes,  p.  IzxxviiL 
petition  in,  18, 169. 
debts  barred  before,  not  proveable,  19. 
solicitor's  costs  in,  39. 
cause  of  action  arising  during,  60. 
effect  of  on  lien,  20. 
admissions  in,  101,  225,  386. 
acknowledgment  on  eve  of,  102. 
part-payment  of  debt  on  eve  of,  110. 
payment  of  dividend  under,  128. 
proceedings,  limitation  for  commencing,  19, 169. 
time  does  not  run  after  adjudication  in,  572.  • 

proceedings  in,  do  not  affect  debts  due  to  bankrupt,  573. 

BAB  of  the  statute,  process  to  prevent,  559. 

trustee  entitled  to  plead  lapse  of  time  as,  431 

BARRATBT,  loss  of  ship  by,  40. 

BARBING  estates  tail,  402. 

BARRISTER'S  clerk,  receipt  of  money  by,  249. 

BASE  fee,  405. 

persons  presenting  in  right  of,  490. 

BELL  church  ringing,  when  a  service  within  3  &  4  Wm.  IV.  c  27, 
s.  1..282. 

BENEFICE,  adverse  possession  of,  488. 
recovery  of,  484. 
lapse  of  presentation  to,  489. 
Crown  presenting  to  in  room  of  lushop,  489. 

on  forfeiture,  489. 
Univerdties  presenting  to  when  patron  is  Papist,  490. 
no  provision  for  acknowledgments  and  disabilities  as  to  right  of 
presentation  to,  491. 

BENEFICIAL  owners  of  land,  actions  by,  420. 
construction  of  Statutes  of  Limitations,  600. 

BENEFICIARY,  when  time  runs  against  under  Trustee  Act,  1888 .« 
43L 
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BEQUEST  of  annuity,  181. 

BETOND  seas,  absence,  64,  55, 149, 160,  191,  391. 
what  conntries  are  not,  57, 151. 
return  of  defendant  from,  58. 
death  of  plaintiff,  62, 151. 
defendant,  64, 151. 

BILL  of  costs,  solicitor's  lien  for,  15. 

right  to  sue  for,  38. 

BILL  of  exchange,  contract  to  pay  by,  27. 

or  note  payable  at  fixed  time  after  date,  28. 
accepted  in  blank,  29. 
payable  on  demand,  30. 

at  expiration  of  specified  period,  31. 
accommodation,  32. 
notice  of  dishonour  of,  35. 
drawn  by  creditor,  acceptance  by  debtor  oi^  119. 
indorsement  of  payment  on,  121. 
days  of  grace,  31. 
acknowledgments  in  actions  on,  549. 

BILL  in  equity  for  redemption  by  devisees  of  mortgagor,  322. 

when  account  not  directed  further  back  than  filing  of,  433. 
when  to  be  considered  bill  of  claimanti  564. 
of  Review,  676. 
Revivor,  573. 
Supplement,  673. 

BISHOP,  right  of  to  present,  limitation  of;  489. 

Grown  to  present  in  room  of,  489. 

BLANK,  bill  accepted  in,  29. 

BOARD,  resolution  of,  not  sufficient  acknowledgment,  96. 

local,  action  against  for  mandamus  to  levy  rates,  13. 

BONA  Fide  adverse  possession,  what  is,  239. 

purchaser  for  valuable  consideration,  449,  451. 

BOND,  right  of  one  joint  obligor  on  paying  whole  debt,  9. 
action  on,  141. 

executed  in  India  but  sued  upon  in  England,  8, 144. 
post  obit,  judgment  on  when  time  run  against,  146. 
securing  annuity,  breach  of,  146. 
action  on,  by  administrator,  148. 
conditioned  for  replacing  of  stock,  164. 
payment  of  interest  by  devisee  for  life  on,  158. 
accompanying  mortgage  deed,  action  od,  165, 166. 

2  z  2 
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BOND  debt  due  to  testator,  l^;atee*8  right  as  to,  184, 185. 
'     right  of  mortgagee  to  tack,  206. 

BOUNDARIES,  decisions  of  Tithe  and  Inclosnre  CommissionerB  as  to, 
540,  541. 

BREACH  of  ezecutoiy  promise,  26. 
contract  actions  for,  36. 

acknowledgment  of,  105. 
covenant  to  pay  annuity,  146. 

repair,  147. 
trust  by  settlor,  249. 

receipt  of  trust  moneys  amounting  to,  251. 
claim  of  ceg^i  grue  irusi  in  respect  of,  430. 
condition,  288,  334,  335, 338. 

BRINGING  in  of  claims,  when  to  be  considered  commenoement  of 
suit,  564. 

BROTHER  younger,  possession  of,  375. 

BUILDING  beyond  line  of  frontage,  proceedings  to  recover  penalty  for, 
532, 

BURDEN  of  proof  in  action  of  ejectment,  299,  544. 

where  Statute  of  Limitations  is  pleaded,  546. 

BYE-LAWS  made  under  a  charter,  action  of  debt  on,  7. 

OALLS^  liability  to  pay  under  Companies  Act,  1862,  a'specialty,  8. 

CANAL  tolls,  distress  for,  590. 

CASE,  actions  on  the,  3,  46. 

CAUSE  of  action  accrual  of,  time  runs  from,  26, 146. 

when  accruing  under  21  Jac.  I.  c.  16.  .26. 
in  action  for  wife's  ante-nuptial  debts,  35. 
in  action  on  promises,  36. 
discovery  of,  prevented  by  fraud,  37. 
suspended  when  negotiable  instrument  taken,  41. 
in  trover,  42. 

libel,  45. 

slander,  45. 

false  imprisonment,  45. 

malicious  prosecution,  45. 
continuing,  46,  47,  589. 
cannot  exist  unless  there  is  a  person  who  can  sue,  47. 

be  sued,  49. 
when  accruing  under  3  &  4  Wm.  IV.  c  42,  s.  3 ..  146. 
for  account  between  partners,  242. 
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CEA8INQ  of  damage,  when  time  runs  from,  588. 

CETiTiAB,  oocapation  of,  296, 

CERTIFICATE    of  surreyor  under   Highways   and   Looomotives 
Amendment  Act,  1878, .533. 

CEBTIOBARI,  538. 

CESTUI  Que  Trusty  action  by,  against  trustee,  10,  430. 
payment  to,  115. 
part  payment  by,  115. 
how  affected  by  lapse  of  time,  245. 
provisions  of  Judicature  Act,  1873,  as  to,  246,  430. 
when  barred  at  same  time  as  trustee,  251,  418,  419. 
trust  monejTB  improperly  advanced  to,  251. 
in  possession  of  property,  tenant  at  will  to  trustee,  355. 
when  time  runs  against  (under  3  &  4  Wm.  lY.  o.  27),  417. 
remedies  of  against  trespasser,  418. 
effect  of  disseisor  gaining  title  as  against  trustee  on,  425. 
exception  in  favour  of  in  3  &  4  Wm.  IV.  c  27 ..  427. 
action  by  for  money  charged  on  land  and  secured  by 

express  trust,  438. 
liability  of  trustee  to,  not  affected  by  37  &  38  Yict.  c  67, 

8. 10. .429. 
how  lapse  of  time  affects,  438. 

conveyance  by  trustee  affects,  441. 
settlement  by  trustee  affects,  443. 
legal  estate  vested  in  trustee  by  wrongful  possession  o^  500* 

CHANCEBT  Division  of  the  High  Court,  jurisdiction  o^  235* 
solicitors'  costs  in,  39. 
acknowledgment  in  answer  in,  382. 

CHANGE  of  parties  entitled  or  liable  to  execution,  179. 

CHANNEL  Islands  not  beyond  seas,  57. 

CHABQE  on  land  every,  is  within  3  &  4  Wm.  lY.  c.  27,  s.  40,  or 

37  &  38  Vict.  c.  57,  s.  8 ..  170. 
expenses  incurred  by  local  authority  made  a,  188. 
secured  by  express  trust,  428. 
held  in  trust  for  others,  445. 
conveyance  subject  to,  434. 
trust  term  to  secure  a,  438. 

payment  on  account  of,  439. 
paid  off  by  tenant  for  life,  464. 
of  remainderman  on  life  estate,  176. 
putting  in  of  Crown  lands,  519. 
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G&AEITABLE  Trusts,  void  grant  on,  435. 

CHARITIES  are  within  3  &  4:  Wm.  IV.  o.  27.  s.  24.. 243,  416,  446. 
mere  direct  gift  to,  does^not  constitute  express  trust,  446. 
time  running  against,  446. 
possession  of  property  belonging  to,  446. 
right  of  persons  entitled  to  benefit  of,  when  barred,  446. 
conveyance  by  trustees  of,  446. 
express  trusts  for,  447. 

GHABTEBy  actions  grounded  upon  a,  144. 

CHATTEL  interest  in  land  is  "land  "  within  3  &  4  Wm.  IV.  c.  27, 
s.  1,.277. 

CHATTELS  real  of  persons  deceased,  action  for  injury  to,  136. 

CHEQUE  loan  by,  time  runs  from  cashing  of  cheque,  27. 
what  is  a,  30. 
dishonoured,  action  on,  30. 

presentment  necessary,  30. 
implied  contract  on  drawing  of,  30. 
when  time  begins  to  run  in  action  on,  30. 
given  for  existing  debt,  31. 

CHILD  of  creditor  maintenance  of,  part  payment,  117. 

CHURCH  property,  limitations  affecting,  274, 277,  479. 

in  lay  hands,  481. 
rates,  distress  f(^,  limitations  of  proceedings  as  to,  580. 
parish  cleaning  the,  when  a  service  within  3  &  4  Wm.  lY.  c.  27, 

S.  1  ••  ^njM* 

bell  ringing  the,  when  a  service  within  3  j^  4  Wm.  IV.  c.  27, 
S.1..282. 

CIRCUITY  of  suits,  principle  of  avoiding,  210. 
CIRCUMSTANCES  rebutting  implication  of  promise,  108. 

CLAIM  of  cestui  que  trust  agunst  trustee  on  express  trust,  10,  430. 

founded  on  fraud,  13. 
continual,  273,  372. 
wrongful  to  reversion,  366. 
to  reversion  asserted  by  tenant,  369. 
against  lunatic's  estate,  243. 

^heir  apparent  to  throne,  577. 
brought  in  under  judgment  In  administration  action,  564. 
for  mandamus  to  levy  rates,  13. 
statement  o^  part  payment  &o.  need  not  be  set  out  in,  549. 
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CLAIMANT  wrongful,  payment  of  rent  to,  366. 

ceasing  to  receive  rent,  371. 
mere  absence  of  possession  by,  310. 
extinction  of  title  of,  492. 

GLASS  of  persons  in  3  &  4  Wm.  lY.  c  27,  s.  1,  meaning  of,  285. 

« 

GLEANING  the  parish  church  when  a  service  within  3  &  4  Wm.  lY. 
c27,  s.1.,282. 

GLERK,  receipt  of  money  by,  249. 

CLIENT,  remedies  of  against  solicitor,  16. 
solicitor  paying  off  mortgage  debt  of,  466. 

CO-ADMINISTRATOR,  acknowledgment  by,  103. 
payment  by,  125. 

COAL,  tortious  raising  o(  42,  261. 

by  intestate,  136. 
mine,  effect  of  working,  297. 

CO-CONTRACTOR,  disabiUty  of,  60. 
acknowledgment  by,  103, 160. 
payment  by,  125, 159. 
becoming  executor  of  co-contractor,  127. 

CO-DEBTOR,  liability  of  when  another  co-debtor  pays  whole  debt,  9. 
absence  beyond  seas  of,  60. 
part  payment  by,  125, 159. 
acknowledgment  by,  160. 

CO-DEPENDANT,  disabiUty  of,  60, 160. 

CO-EXECUTOR,  acknowledgment  by,  103. 
payment  by,  125. 

COINAGE  Offences  Act,  1861, .582. 

COLLATERAL  securities,  payment  of  interest  on  one^of  two,  113. 
bond  of  mortgagor,  action  on  when  barred,  166. 
by  sureties,  166. 

COLLECTOR  of  taxes,  action  against,  596. 

COMMENCEMENT  of  prosecution,  what  is,  528. 

an  action,  what  is,  559,  564. 

proceedings  when  claims  brought  in  under 

judgment  in  administration  action,  564. 
proceeding  under  Corrupt  Practices  Prevention 
Acts,  what  is,  535. 
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COMMISSIONEBS,  Tithe  and  IncloBure,  decisions  of»  540. 

COMMITTEE  of  lonatic,  right  to  receive  lunatic's  debt  does  not 

accrue  to,  190. 
accounts  of»  244# 

COMMON  LAW  courts  of  and  courts  of  equity,  variance  between,  37. 
solicitor's  right  to  sue  for  costs  at,  39. 
covenant  not  to  sue  does  not  extinguish  right  of  aetion  at,  41. 
Superior  Courts  of,  abolished,  234. 
and  equity,  concurrent  administration  of,  234. 

Procedure  Act,  1862  (15  &  16  Vict.  c.  76).   See  Table 

of  Statutes,  p.  IxzziL 
Procedure  Act,  1853  (Irish)  (16  &  17  Vict,  c  113). 

See  Table  of  Statutes,  p.  Ixxxii. 
Procedure  Act,  1854  (17  &  18  Vict.  c.  125).    See 

Table  of  Statutes,  p.  Izzziii. 
P]x)cedure  Act,  1860  (23  &  24  Vict,  c  126).    See 
Table  of  Statutes,  p.  Izxxiii.  • 

COMMON,  possession  by  one  tenant  in,  375. 

COMMUTATION  of  tithes,  278» 

COMPANIES  Act,  1862,  liability  to  pay  calls  under,  is  a  specialty,  8. 
Ckuses  Act,  1845  (8  Vict,  c  16).    See  Table  of  Statutes,  p.  Ixxzii. 

COMPANY,  liability  of  shareholders  of,  8. 

directors  of,  12. 

secretary  of,  12. 

auditor  of,  12. 
execution  on  judgment  against,  179. 
winding-up  of,  572. 
acting  under  statutory  powers,  592. 

COMPENSATION,  proceedings  to  obtain,  14,  597. 

COMPLETION,  vendor's  right  to  purchase  money  accrues  at  time 
fixed  for,  175. 

COMPOSITION,  statute-barred  debts  not  reckoned  in,  19. 
deed,  admission  of  debt  in,  101. 
payment  of  dividend  under,  126. 

COMPOSITIONS  for  tithes  belonging  to  spiritual  corporations,  280. 

COMPOUNDING  liabilities,  money  delivered  by  debtor  to  agent  for, 
249. 

COMPUTATION  of  time,  31,  538, 539,  560. 

in  action  of  false  imprisonment,  590. 
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CONCEALED  fraud,  37,  42,  449,  556. 

reply  of,  88,  556. 

CONCEALMENT  fraudulent,  reply  of  to  plea  of  statute,  38,  556. 
of  oonversion,  42,  556. 
of  fraud,  equitable  relief  in  case  of,  261,  263. 

CONCUEBENT  administration  of  law  and  equity  by  High  Court,  234. 
writ  of  summons  for  service  out  of  jurisdiction,  56L 

CONDITION  of  relief  from  forfeiture  for  non-payment  of  reut,  214. 
breach  of,  288, 834,  335,  338. 
promise  to  pay  debt  made  on,  66,  68,  548. 

CONDITIONAL  limitations,  breach  of  condition,  834,  388. 
promise  to  pay  debt,  66,  68. 

need  not  be  specially  pleaded  in  reply  to  plea 
of  statute,  548. 

CONFIDENTIAL  capacity,  receipt  of  money  by  person  in,  249. 

CONSENT  of  landlord  to  encroachment  by  tenant,  354, 

CONSEQUENTIAL  damage,  when  unnecessary  to  prove,  36. 

when  cause  of  action  is,  46. 

CONSIDERATION  failure  of,  time  running  from,  38.  « 

conveyance  by  trustee  for  valuable,  427. 
for  fresh  promise  to  pay,  what  is,  548. 

CONSTABLES,  lunitation  for  actions  against,  585. 

CONSTBUCTION  of  acknowledgment  whether  for  judge  or  jury,  98, 
382. 
of  statutes  of  limitations,  600. 

CONSTBUCTIVE  trust,  172,  247,  432. 
trustee,  254,  432. 
payment  of  interest,  256. 

CONTAGIOUS  Diseases  (Animals)  Act,  1878,  limitations  under,  582. 

CONTINGENCT,  promise  dependent  on,  26. 

CONTINGENT  estates,  right  of  legatee  against,  184, 187* 

CONTINUAL  claim  on  land,  273,  372. 

CONTINUANCE  of  writ,  what  is,  563. 

damage,  45,  589. 

CONTINUOUS  disabilities,  189. 
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CONTINinNG  cause  of  action,  46, 47,  589. 

false  imprisonment  is  a,  45,  590. 

non-repairing  is  a,  137. 
breach,  147. 

influence,  effect  of  in  case  of  delay,  265. 
offence,  533. 

CONTRACT  without  specialty,  what  is  not,  6. 

by  specialty  concluded  in  India,  but  sued  upon  in  England,  l^ 

made  abroad,  action  on,  15. 

implied  on  drawing  of  a  cheque,  30. 

to  indemnify,  when  time  begins  to  run,  32. 

actions  for  breach  o^  26,  36. 

of  solicitor  to  carry  on  action,  38. 

by  specialty,  141. 

through  agent  who  knows  of  fraud,  452. 

CONTRACTOR  joint,  acknowledgment  by,  103. 

payment  by,  125. 
employed  by  local  authority,  action  against,  597. 

CONTRACTS  simple,  limitations  govemiDg  actions  on,  3. 
by  specialty,  limitations  governing  actions  on,  141. 

m 

CONTRIBUTION,  joint  debtor's  right  to,  9. 
between  devisees,  22,  35. 
between  co-sureties,  32. 

CONTRIBUTORY  under    Companies   Act,  1862,  liability  of  is  a 
specialty,  8. 

CONUSOR,  effect  of  judgment  of  revivor  on  lands  of,  178. 

CONVERSION,  time  runs  from,  42. 
what  is,  42.   • 
concealed  by  fraud,  42. 
when  there  is  none  till  demand,  43. 
of  timber  action  for,  in  case  of  waste,  415. 
of  trust  property  by  trustee  excepted  from  Trustee  Act,  1888.. 

430,  431. 
realty  devised  to  executor  for  purposes  of,  24. 

CONVEYANCE  at  undervalue  obtained  by  guardian  from  ward,  262. 
from  expectant  heir,  262. 
of  remainder  to  tenant  for  life,  327. 
by  tenant  for  life  and  remainderman,  327. 
by  tenant  in  tail,  329,  403. 

by  deed  enrolled,  405. 

not  enrolled,  406. 
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CONVEYANCE— con<»nti«l. 
for  Talue  by  trnsteey  417,  427. 

to  purchaser  with  notice  of  trosts,  442,  443. 

eridenoe  of,  443. 
from  lunatic,  450. 

CONVICTJON,  certiorari  to  remove,  538. 

CO-PARCENER,  pcssesfdon  of  one,  375. 
disability  of  one,  400. 

CaPLAINTIPP,  disability  of  one,  59. 

COPYHOLD  Act,  1852,  action  for  money  had  and  received  given  by,  7. 
fine,  action  for,  not  within  21  Jac.  1.  c.  16 ..  6. 

is  within  3  &  4  Wm.  IV.  c.  42,  s.  3 ..  141. 
no  provision  for  acknowledgment  of,  154. 
land,  seizure  quowque  ot,  283,  299. 

enfranchisement  of,  when  presumed,  283. 
tenure,  land  held  on  is"  land"  in  3  &  4  Wm.  IV.  c.  27,  s.  1 ..  277. 
quit  rents,  282. 
tenure  extinguished,  495. 

COPYHOLDER,  action  against,  for  fines,  6,141. 
possession  of  minerals  is  in,  298. 
encroachment  by,  503. 

COPYRIGHT  Act,  1842,  limitations  under,  583. 

CORNWALL,  Duchy  of,  limitations  affecting,  523. 

CORPORATE  office,  information  against  person  claiming  to  hold,  535. 

* 
CORPORATION,  restriction  on  alienation  of  land  vested  in,  296. 
sole  spiritual  and  eleemosynary,  tithes  belonging  to,  277. 

limitations  affecting,  479. 
action  of  debt  on  bye-laws  made  under  charter  by,  7. 
acting  as  surveyors  of  highways,  579. 

CORPOREAL  hereditaments  all  included  in  « land  "  in  3  &  4  Wm.  IV, 
c27,s.  1..277. 

CORRUPT  Practices,  limitations  affecting  proceedings  as  to,  535. 

petition  questioning  election  on  groimd  of,. 536. 

COSTS,  solicitor's  lien  for,  15. 

statute-barred,  cannot  be  made  charge  under  Solidtors  Act,  1860  .• 

16. 
payment  of,  16. 
solicitor's  right  to  when  accruing,  38. 
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(X)nNTERaLAIM,  pleading  the  statute  to,  546. 

OOUNllOES  beycxid  seas,  what  aie,  67. 

OOTJNTBY  where  actiicoi  is  brought,  limitation  depends  on  law  ckf^  15| 
68. 

OOUNTT  Courts  Act,  1888,  limitations  under,  681. 
Bate  Act,  limitations  under,  580. 

Oourt  proceedings  in,  to  reooyer  expenses  of  making  street,  531. 
Council,  action  against  member  of  a,  696. 

COUBT,  summary  jurisdiction  of  over  solicitors,  16. 
payment  of  money  into,  110. 

out  of,  petition  for,  195,  209* 
of  Equity,  final  decree  of,  within  37  &  38  Yict  c  67,  s.  8 ..  169. 

acting  as  agent  for  persons  entitled,  229. 
mandamus  to  hold  obsolete,  641. 
being  in  possession  of  property  by  a  receiver,  426. 
will  force  on  purchaser  title  gained  by  statute,  494. 
revivor  granted  to  get  at  funds  in,  576. 
Incumbered  Estates,  671. 
Landed  Estates,  571. 
of  Land  Judges,  572. 

OOUBTS  closed  in  consequence  of  rebellion,  25. 

for  holidays,  31. 
of  law  and  equity,  variance  between,  37. 

superior,  abolished,  234. 
of  equity  and  the  Statutes  of  Limitations,  234,  414. 

indirect  action  of,  in  disregarding  lapse  of  time,  267. 
equitable  relief  granted  by  all,  236. 
Spiritual,  suits  in,  609. 

COVENANT  not  to  sue,  40,  41. 

to  pay  money  to  trustees,  116,  249. 

action  on,  141, 146. 

by  surety  to  pay  mortgage  debt  on  demand,  146. 

securing  annuity,  breach  of,  146. 

to  repair,  breach  of^  147. 

to  pay,  where  mortgage  deed  does  not  contain,  168. 

in  mortgage  deed,  action  on,  165. 

action  on  when  barred  at  same  time  as  remedy  against  land,  166» 

19& 
action  for  rent  due  under,  168, 197,  204. 
to  secure  annuity,  action  on,  198. 
mortgage  debt  and  interest  secured  by,  198,  472. 
tacking  sum  due  on,  against  heirs,  204. 
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COVENANT-^on^*n«6d. 

for  perpetual  renewal  of  lease,  216. 

to  settle  sum  of  money,  249,  263. 

settlor  when  trustee  of,  249. 

acknowledgment  in,  384. 

extinction  of  right  to  sue  on,  493. 

in  lease,  person  who  gains  title  hy  statute  not  liahle  on,  495. 

COVERTURE,  disabUity  of,  64, 149, 190,  392. 

abolished,  56, 152, 190,  392. 
liability  of  husband  and   wife  for  wife's   ante-nuplial   debts 
during,  122. 

CREATION  of  fresh  tenancy  at  will,  348,  362. 

CREDIT,  goods  sold  on,  when  time  begins  to  run,  27. 

CREDITOR,  right  of,  to  retain  securities  for  statute-barred  debt,  16, 17. 
petitioning,  debt  of  in  bankruptcy,  18. 
neglect  of,  to  sue  principal  does  not  discharge  surety,  17. 
right  of,  to  set  up  statute  in  administration  actions,  20. 
statute-barred,  right  of  to  take  out  administration  of  debtor's 

goods,  24. 
when  time  runs  in  favour  of  surety  against,  32. 
dying  intestate  on  day  when  debt  becomes  payable,  48. 
administrator  of,  when  time  begins  to  run  against,  48. 
administration  of  goods  of,  granted  to  debtor,  53. 
under  disability,  acknowledgment  made  while,  105, 106. 
appropriation  of  payments  by,  110,  111. 
payment  to  agent  of,  116. 
what  amounts  to  part  payment  of,  117. 
maintenance  of  child  of,  part  payment,  117. 
risdit  of,  to  compel  legatee  to  refund,  129. 
laches  or  acquiescence  of,  129. 
by  simple  contract,  right  of,  against  real  estate,  129. 
on  specialty  in  which  heirs  are  bound,  210. 
judgment,  is  "  incumbrancer  "  in  3  &  4  Wm.  IV.  c.  27,  s.  42 ..  216* 
action  by,  against  lunatic,  243. 

CREDITORS  coyenant  by  not  to  sue,  41. 
letter  of  licence  to  debtor  by,  41. 
advertisement  to,  not  an  acknowledgment,  103. 
executor  preferring  beneficiaries  to,  250. 
assignment  of  property  in  trust  for,  255. 
executors  are  trustees  of  personal  estate  for,  257. 
local  board  not,  in  respect  of  expenses  incurred  in  making  new  street, 

631. 
when  statute  stops  in  administration  actions  in  fftvour  of,  564, 569. 
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CRIMINAL  proceedings,  HmitatioDs  affecting,  626. 

proceedings  under  s.*  156  of  Public  Health 
Act  are,  532,  533. 
information,  limitations  affecting,  533. 
Law  Amendment  Act,  1885,  limitations  under,  528. 
prosecution,  what  is  commencement  of,  528. 

CROSS  demands,  existence  or  statement  of,  118. 

CROWN  not  affected  by  ordinary  Statutes  of  Limitations,  24. 

lapse  of  time  at  Common  Law,  516. 
limitation  of  claim  to  real  property  of,  518. 
debts  due  to,  24.  * 

no  limitation  for,  517. 
debt  due  to  debtor  of,  517. 
debt  transferred  to  subject,  517. 
petition  of  right  against,  518. 
presentation  to  benefice  by,  486,  489. 
practice,  526. 

limitation  of  actions  for  penalties  where  whole  penalty  goes  to,  512. 

part  of  penalty  goes  to,  512. 
keeping  lands  in  charge  to  the,  521. 
Office  Rules.    See  Table,  p.  xc 

do  not  bind  Crown,  538. 

CRUELTT  to  Animals  Act,  1849,  limitations  under,  582. 

CULTIVATION,  possession  by,  293. 
of  part  of  road,  effect  of,  294. 

CURRENT  account,  guarantee  of,  34. 

CURTESY,  tenant  by  the,  330. 

CUSTOMER  and  banker,  relations  of,  10,  249. 

CUSTOMS  Acts,  limitations  under,  527,  580. 


DAMAGE,  consequential,  when  unnecessary  to  prove,  36. 

when  time  begins  to  run  from,  46. 
special,  in  actions  of  slander,  5,  45. 
contmuing,  45,  47,  589,  590. 
time  running  from  the  ceasing  of,  590. 

DAMAGES  in  respect  of  arrears  of  rent  and  interest,  142. 
secured  by  express  trust,  428. 

DANGEROUS  structures,  proceedings  to  recover  expenses  of  aecoring, 
533. 
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DAEREIN  presentment,  483. 

DATE,  bill  payable  at  fixed  time  after,  28. 

of  making  or  accepting  bill  payable  on  demand,  time  runs  fiom,  30. 
of  damage  when  time  mns  from,  46. 

acknowledgment  how  proved,  99. 

indorsement  on  bond,  how  proved,  167. 

DATS  of  grace,  31. 

when  last  day  Sunday,  31. 

bank  holiday,  31. 

DEATH  of  person  entitled  to  cause  of  action,  49. 

plaintiff  or  defendant  after  action,  51, 148,  674. 

co-defendant  beyond  seas,  61, 151. 

persons  under  disability,  62, 151. 

defendant  in  action  for  injunction,  137. 

parties  entitled  or  liable  to  execution,  179. 

trustee,  claim  of  cettui  que  truti  after,  255. 

testator  out  of  possession,  321. 
abroad  of  person  liable  to  be  sued,  64. 

action  by  and  against  personal  representatives  for  wrongs  com- 
mitted before,  135. 
time  does  not  run  on  post  obit  bond  till,  146. 
trusts  declared  to  take  effect  after,  256. 
wrongful  possession  commencing  on,  305. 

right  of  administrator  accrues  on  (3  &  4  Wm.  IV.  c.  27,  s.  6),  339. 
determines  tenancy  at  will,  342. 

DEBT,  actions  of,  3. 

for  rent,  6. 

grounded  on  statute,  6. 

for  money  levied  by  sheriff  under  yi. /a.,  9. 

founded  on  record,  9. 

pleading  the  statute  in,  514,  543. 
mandamus  to  levy  rates  to  pay,  14. 
statute-barred,  creditor's  lien  for,  15. 

not  discharged  by  statute  of  Jamen,  15,  23. 
due  to  intestate  set  off  against  share  of  next-of-kin,  23. 
not  barred  vested  in  the  Crown,  24,  517. 
due  to  Crown  transferred  to  subject,  517. 
promise  to  pay  on  demand,  26. 
agreement  to  pay  by  instalments,  27. 
payment  of,  by  one  co-surety,  32. 

heir  or  devisee,  35. 
by  ample  contract,  acknowledgment  of,  65. 
amount  of,  need  not  be  expressed  in  acknowledgment,  98. 
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jyEBT— continued. 

admission  by  bankrupt  of,  101. 

part  payment  of,  107. 

payment  of  interest  on,  107. 

part  payment  of  on  eve  of  bankruptcy,  110. 

by  executor  of,  129. 
upon  bond  or  specialty,  action  of,  141. 

legatee's  right  as  to^  185. 
recognizance,  141. 

award  where  submission  is  not  by  specialty,  141. 
specialty,  acknowledgment  of,  154. 
action  of  on  judgment,  180. 

covenant  to  secure  annuity,  198. 
for  arrears  of  fee  farm  rent,  201. 
acknowledgment  of  under  3  &  4  Wm.  IV.  c.  27,  s.  40 ..  219. 
secured  by  trust  or  charge  on  land,  257. 
mortgage.    See  Mobtgaoe. 
charged  on  land  not  now  kept  alive  by  trust  longer  than  chArge, 

429. 
due  from  guardians,  586. 

DEBTOR  deceased,  right  of  simple  contract  creditor  against  realty 

of,  13. 
administration  of  creditoi^s  goods  granted  to,  25. 
covenant  by  creditors  not  to  sue,  41. 
letter  of  licence  by  creditors  to,  41. 
declaration  of  at  time  of  payment,  108. 
acceptance  by,  of  bill  drawn  by  creditor,  119. 
evidence  of  admission  by,  120. 
payment  of  dividend  under  composition  deed  by,  126. 
part  payment  by,  107,  226. 
clothed  with  fiduciary  character,  251. 

DEBTS  by  simple  contract  recited  in  deed,  9, 

liability  of  real  estate  as  to,  13,  22. 
mutual  set-off  of,  24. 

liability  of  husband  for  wife's  ante-nuptial,  35, 122. 
partnership,  part  payment  of,  127. 
trust  for  payment  of,  255. 

of  another  person,  testator  providing  for  payment  of^  286. 
existing  at  date  of  receiving  order  or  winding-up  order,  573. 
due  to  bankrupt  or  company  not  affected  by  bankruptcy  or 
winding-up  proceedings,  573. 

DECEASED  debtor,  right  of  simple  contract  creditor  against  real 

'estate  of,  13,  22. 
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DECEASED— c(m««niie(i. 

persons,  action  for  injury  to  real  estate  of,  135. 

chattels  real  of,  136. 
wrongs  committed  by,  136. 
obstruction  of  light  to  property  of,  137. 
persons  claiming  estate  or  interest  of,  307. 
petition  of  right  in  respect  of  personal  estate  of,  174,  618L 

DECEIT,  action  of,  46. 

DECISION  of  Tithe  and  Inclosure  Commissioners,  540. 

Local  Government  Board,  541. 

DECLARATION  of  debtor  at  time  of  part  payment,  108. 

deceased  persons  against  interest,  121. 
persons  paying  rent,  382. 

DECREE  in  Equity,  169. 

for  arrears  of  tithe  rent-charge  unsatisfied,  303. 
claims  brought  in  under,  564. 
incumbrancer  coming  in  under,  566. 
laches  in  prosecuting  a,  574. 

DEDICATION  of  road,  effect  of,  291. 

DEED  of  settlement  establishing  banking  company,  liability  under,  8. 
recital  of  simple  contract  debts  in,  9. 
mortgage  without  covenant  to  pay,  163. 
evidence  of  lost,  443. 

DEFAULT  in  payment  of  instalments,  whole  debt  recoverable  on,  27. 

DEFEASANCE  of  estate  in  possession,  332. 

tail,  403. 

DEFENCE  of  statute  must  be  pleaded,  when,  542. 

form  of,  545. 
reply  of  fraudulent  concealment  to,  38. 

promise  not  to  plead  statute  to,  94^  554. 
set-off,  reply  of  statute  to,  24,  546. 
equiteble  in  High  Court,  235,  269. 

* 

DEFENDANT,  absence  of  beyond  seas,  55. 
return  of  from  beyond  seas,  58. 
effect  of  making  an  incumbrancer  a,  567. 

DEFINITION  clause  of  3  &  4  Wm.  IV.  c.  27,  s.  1  ..277. 

of  land  in 277. 

rent     279. 

person 285. 

DEFORCEMENT,  373. 

3  A 
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DELAY,  equitable  principles  as  to,  236,  241, 264. 

only  bar  to  equitable  relief,  not  to  legal  rights,  263. 
in  circumstances  of  continuing  embarrassment  &c.,  265. 
for  time  short  of  statutory  period,  266. 
how  affecting  period  over  which  account  is  taken,  433. 
in  applying  for  criminal  information,  533. 

DELIVERY  of  goods  sold  on  credit,  time  does  not  run  from,  27. 

goods  to  creditor  amounting  to  part  payment,  117. 
bill  drawn  by  debtor  to  creditor,  119. 

DEMAND,  when  not  nece8sary;26. 

necessary,  146. 
promise  to  pay  on,  27, 30. 
implied  promise  to  account  on,  28. 
bill  or  note  payable  on,  30. 
and  refusal  when  time  ruDS  from,  48. 
of  chattels  from  bailee,  44. 

possesion  by  lessor  at  will,  342. 

rent,  absence  of  proof  of^  360. 
notice  of  by  local  board,  531. 

DEMISE,  action  of  debt  for  rent  upon  indenture  of,  141, 168, 197, 204. 

acknowledgment  in,  154. 
by  lessor  at  will,  343. 

DEM0N8TRATIYE  legacy  payable  out  of  reversionary  fund,  186. 

DEMIJBREB,  question  of  statute  might  be  raised  in  equity  on,  567. 

DEMURBEBS,  abolition  of,  558. 
procedure  substituted  for,  558. 

DENIAL  of  plaintifTs  right,  plea  of  statute  is  not  a,  547. 

DEPOSIT  of  title-deeds,  advance  of  money  on  security  of,  9, 163. 

DESCENT  cast,  273,  412. 

DETERMINATION  of  preceding  particular  estate,  315. 

lease,  lessor's  right  to  recover  in  ejectment  on, 

329. 
tenancy  at  will,  341,  348, 349. 
from  year  to  year,  360. 

DETINUE,  3. 

when  time  beginjB  to  run  in,  43. 

DEVASTAVIT,  action  against  executor  founded  on,  10,  603. 
paying  statute-barred  debt  not  a,  20,  603. 
is  within  21  Jac.  I.  c.  16,  250. 
when  executor  cannot  set  up,  250. 
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DEVISE  is  a,  within  2nd  biancli  of  3  &  4  Wm.  IV.  c  27,  s.  3 ..  307. 
particular  estate  created  by,  307. 
of  existing  rent-charge,  309. 
by  testator  who  has  been  dispossessed,  821. 
to  person  beneficially  subject  to  annuity,  434. 
of  lands  subject  to  payment  on  trust,  434. 
mortgaged  estates   by  mortgagee  who  afterwards  purchases 
equity  of  redemption,  436. 

DEVISEE  pleading  the  statute,  22. 
payment  of  debt  by,  35. 
part  payment  or  acknowledgment  by,  129. 
for  life,  payment  of  interest  on  bond  by,  168. 
of  moiety  of  real  estate  charged  with  debts,  payment  of  interest 

by,  231. 
in  trust  purchasing  at  undervalue,  262. 

DEVISEES,  contribution  between,  22, 35. 

effect  of  payment  by  administrator  on,  159. 
ci  testator  who  has  been  dispossessed,  321. 
in  remainder  of  mortgagor  when  barred,  322l 

DEVISOR,  discontinuance  of  receipt  of  rent  by,  309. 
DILIGENCE,  reasonable  in  case  of  fraud,  451. 

DIRECT  equitable  remedy  of  cesiuis  que  trwhnt,  251,  417, 425. 
trusts,  356. 

DIBECTOBS  are  trustees,  12. 

DISABILITIES,  successive,  61, 139, 151, 191,  393. 
reply  of  to  plea  of  statute,  546. 
in  Ireland,  139. 
no  provision  for  in  3  &  4  Wm.  IV.  c  42,  s.  2 ..  136. 

27,  s.  42..  196,  217. 
provisions  of  3  &  4  Wm.  IV.  c.  27,  and  37  &  38  Vict  a  57  as  to, 

390. 
as  to  estates  tail,  409. 
summary  of  provisions  as  to,  affecting  mortgagor  and  mortgagee, 

477. 
no  provisions  for  with  respect  to  rights  of  presentations,  491. 
in  penal  actions,  513. 

DISABILITY  under  21  Jac.  I.  c.  16,  s.  7 ..  64. 
of  plaintiff's  absence  beyond  seas  abolished,  66. 
imprisonment,  65. 
coverture,  56. 
plaintiff',  action  may  be  brought  during,  56. 

3  A  2 
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DISABILITY  under  21Jac.  L  c.  16,  s.  l—c(mHnwd. 
of  defendant,  55. 
one  co-plaintiff,  59. 

oo-defendant,  60. 
person  dying  under,  rights  of  executor  of,  62. 

administrator  o^  62. 
executor  of  testator  dying  under  disability,  63. 
creditor  when  acknowledgment  made,  105. 
must  be  replied  specially,  546. 
rejoinder  to  reply  of,  547. 

DISABILITY  under  3  &  4  Wm.  IV.  c.  42,  s.  4 ..  149. 

same  rules  apply  as  under  statute  of  James,  150. 

DISABILITY  under  3  &  4  Wm.  IV.  c.  27,  s.  40,  or  37  &  38  Ylct. 

c.  57,  8. 8 ..  190. 
no  express  proyision  for,  190. 
practical  provision  for,  190. 
no  allowance  for  absence  beyond  seas,  191. 
of  one  of  several  joint  creditors,  191. 

DISABILITY  under  3  &  4  Wm.  IV.  c  27,  b.  18,  or  37  and  38  VicL 
c  57,  88.  3,  4,  5, 9 . .  274,  390. 
of  coverture,  390,  392. 

effect  of  Married  Women's  Property  Act,  1882,  on,  392. 
death  of  persons  imder,  393. 
no  saving  for  in  3  &  4  Wm.  IV.  c  27,  s.  16 ..  389. 
of  person  entitled  to  present  to  benefice,  491. 
in  cases  of  estates  tail,  393,  409. 
transfer  of  estate  during,  399. 
of  one  co-paieener,  400. 
subsequent  does  not  prevent  time  running,  410. 

DISABILITY,  account  allowed  through  whole  period  of,  240. 
laches  or  acquiescence  not  imputed  to  persons  imder,  267. 
cases  where  no  provision  for,  136, 196,  217,  389,  469,  470,  49L 

V 

DISCHARGE,  there  must  be  a  person  capable  of  giving  under  37  &  88 

Vict.  c.  57,  s.  8  ..176, 190. 
of  land  from  tithes,  278. 
of  one  joint  debtor,  554. 

DISCLAIMER  of  trust  by  trustee,  427. 

DISCONTINUANCE  does  not  defeat  right  of  entry,  273,  412. 
of  action  by  solicitor,  38. 
possession,  287,  288. 

what  is,  289. 
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DISOONnNUANGE— contf»tie(2. 
of  estate  tail,  289. 
reodpt  of  rent>  801,  303. 

by  wTongM  claimant,  371. 
possession  by  grantor  of  partioalar  estate^  319. 
before  3  &  4  Wm.  IV.  c.  27 ..  373. 

DISOOVERT  of  cause  of  action  prevented  by  fraud,  37,  261. 

fraud  prevented  by  nusrepresentations  of  partner,  260* 
possible  with  reasonable  diligence,  451. 

DISHONOIJB  of  bill,  notice  of;  35. 

when  bill  taken  in  payment  of  debt, .cause  of  action  suspended 
till,  41. 

DISPOSSESSION,  time  runs  from,  287. 
what  is,  289,  292. 
of  road,  290,  294. 

mines,  296,  311. 

copyholds,  299. 

heir,  313. 

owner  in  fee,  321. 

tenant  for  life,  332. 

tenant  at  will,  348. 
title  to  land  extinguished  by,  492. 

DISQUALIFICATION  after  election  to  corporate  office,  time  running 
from,  535. 

DISSEISIN,  373,  376. 

outstandmg  legal  fee  acquired  by,  424. 

DISSEISOR  acquiring  title  to  land  as  against  trustee,  425. 

DISSOLUTION  of  partnership^  time  running  on,  36. 

DISTRAIN.    i8b0  DiBTSlss. 

DISTRESS  limitation  of  right  of,  142, 193,  201,  273,  276,  336. 
person  entitled  to  reversion,  right  of  to,  279. 
for  arrears  of  quit-rent,  301. 

annuity  charged  on  land,  306. 

services,  358. 

canal  tolls,  590. 

Church  Rates,  limitation  of  proceedings  as  to,  580. 
by  reversbner,  319. 
mortgagee's  right  to  for  rent-charge,  457. 

DISTRICT  surveyor,  action  against,  585. 
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DISTURBANCE  of  trust  by  trustee  ooDveying  for  value,  427. 

DIVIDEND  under  bankruptcy,  payment  of,  128. 

compoBition  deed,  payment  of,  126« 

DOWER,  arrears  o^  218, 608. 

action  by  widow  to  obtain  asstgnment  of,  284,  508. 

writ  of  right  of,  411. 

tmde  nihil  habti^  writ  of,  411. 

DRAWER  of  Bill  of  Exchange  and  holder,  time  reasonabie  for  present- 
ment as  between,  29. 

haying  no  means  of  meeting,  presentment  unne- 
cessary, 29. 
cheque,  action  against,  30. 
bill  sued  by  accommodation  acceptor,  82. 
payee,  34. 

DTJCHT  of  Cornwall,  limitations  affecting,  523. 


ECCLESIASTICAL  Commissioners,  481. 
Corporations,  property  of,  479,  482. 
Courts,  suits  in,  509. 

EJECTMENT  by  mortgagee,  arrears  of  interest  payable  on  stay  of^  207. 
for  non-payment  of  rent,  214. 

in  Ireland,  336^  337. 
limitation  of  action  of  before  3  &  4  Wm.  lY.  c.  27  ..272. 

by  37  &  38  Vict,  c.  67 ..  273,  286. 
pleading  in,  299,  544. 
lessor's  right  to  recover  in,  329. 
brought  simply  to  recover  possession,  373. 
by  one  tenant  in  common,  376. 
admission  that  person  has  recovered  in,  386. 
writ  of,  411. 

action  for  recovery  of  land  substituted  for,  412. 
in  name  of  trustee  by  eestui  gw  inut^  418. 

ELECTION,  limitations  as  to  prosecutions  in  reference  to,  635. 

municipal,  application  for  information  in  nature  of  qtio  warranto 

after,  635. 
petition  municipal,  limitations  for,  636. 

parliamentary,  lin^tations  for,  537. 

ELEEMOSTNART  Corporation  sole,  tithes  belonging  to,  278. 

limitation  affecting,  479. 

EMBARRASSMENT  continuing,  circumstances  of  excuse  delay,  26& 
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ENCROACHMENT  on  mines,  42. 
renewal  of  lease  during,  328. 
by  tenant,  354. 
copyholder,  503. 

ENDORSEMENT.    /See  Iin)0B8EMBKT. 

ENFRANCHISEMENT  of  copyhold,  when  presumed,  283. 

ENROLLED  grant  by  tenant  in  tail  in  remainder,  possession  under, 
405. 

ENTAIL,  limitations  affecting,  401. 

ENTIRETY,  one  co-parcener  &c.  in  possession  of,  375. 

« 

ENTRIES  of  payment  by  creditors,  12L 

ENTRY  right  o^  how  loet  before  3  &  4  Wm.  IV.  c.  27 ..  272,  411. 

saved  before  3  &  4  Wm.  IV.  c.  27 ..  272,  372. 
now  only  lost  by  lapse  of  time,  411. 
mere  does  not  now  keep  alive  ri{;ht^  273,  372. 
limitation  of  right  of  by  37  &  38  Vict.  c.  57,  s.  1 ..  276. 
sdzure  quousque  is  an,  283. 
right  of  on  forfeiture,  335,  338. 
oflessoratwill,  342. 
trustee  against  ceshki  que  trusty  355. 
mortgagee,  455,  473. 
under  void  lease,  299,  347,  447. 

reversioner's  right  of  on  determination  of  lease,  367,  368. 
on  land  before  3  &  4  Wm.  IV.  c.  27 ..  372. 

after  3  &  4  Wm.  IV.  c.  27  ..372. 
and  continual  claim,  372. 
of  marriage,  mutilation  of  register  containing,  451. 

EQUITABLE  construction  of  21  Jac  L  c.  16,  s.  4 ..  51,  574. 

4  &  5  Anne,  c.  3,  s.  19 ..  61. 
3  &  4  Wm.  rV.  c.  42,  s.  6 ..  148,  574. 
23  &  24  Vict  c.  38,  s.  13 ..  178. 
relief  in  redemption  actions,  terms  of,  205. 
Queen's  Bench  Division  can  now  grant,  235. 
m  cases  of  fraud,  449. 
ejtetment  mesne  profits  in,  240. 
remedy  direct  of  cestui  que  tru^ij  ^51,  417. 
replication  to  plea  of  statute,  268,  554. 
right  to  a  term,  364. 

claims  to  real  property,  limitations  affecting,  413. 
waate^  415. 
limitations,  persons  entitled  to  land  under,  419. 
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EQUITIES,  disseisor  gaining  title  to  land  with  notice  o^  425. : 

EQUITY  of  statute  21  Jac  L  c.  16 ..  13, 14,  24,  55. 
3  &  4  Win  IV.  c.  42,  s.  6..148. 
23  &  24  Tict.  0.  38,  8. 13 ..  173. 
doctrine  respecting  fraud  of  Courts  of,  37,  261. 
covenant  not  to  sue,  effect  of  in,  40. 
of  marshalling,  13, 130. 

concurrent  adminiBtration  of  law  and,  140,  234. 
of  redemption,  payment  of  interest  by  assignee  of,  155. 

part  of,  461. 
devisees  in  remainder  o^  when  barred,  322. 
purchased  by  mortgagee,  436. 
settlement  of,  464. 

life  estate  in  bought  by  mortgagee,  465. 
final  decree  of  Court  of,  169. 

Courts  of  and  the  statates  of  limitations,  234,  245,  414. 
Superior  Courts  of,  abolished,  234. 
proceedings  in  as  to  real  property,  limitations  for,  236,  276, 413. 

to  enforce  contracts  by  married  woman,  242. 
mesne  profits  in,  239. 

remedies  of  cutuis  que  truuteni  in,  251,  417. 
relief  refused  on  ground  of  laches  and  acquieaoenoe  in,  263. 
indirect  action  of  Courts  of  in  disregarding  lapse  of  time,  267. 
tenant  at  will  having  right  to  a  lease  in,  357. 
rules  of  as  to  acquiescence,  263. 

preserved  by  3  &  4  Wm.  IV.c.  27,  s.  27..462. 
trustees  enacted  by  Jud.  Act,  1873 ..  10,  430. 
question  of  the  statute  raised  on  demurrer  in,  557. 

EBBOB,  proceedings  in,  563,  576. 

ESCAPE,  action  for,  141. 

ESTATE,  personal,  of  intestate  proceedings  to  recover,  172. 
real,  of  deceased  person,  action  for  injury  to,  135. 
claim  of  cestui  que  trust  against  trustee^s,  255. 
contracts  binding  feme  covert's  separate,  242. 
claim  against  lunatic's,  243. 
future,  287,  314. 
tail,  discontinuance  of,  289. 
in  reversion  or  remainder,  314. 

falling  into  possession,  322. 
pur  autre  vie,  time  running  against,  332. 
immediate  reversioner  being  owner  of  particular,  332. 
transfer  of  during  disability,  399. 
tail,  limitations  affecting,  40L 
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ESTATE-^con^nued 
tail,  ioalienable,  406. 

in  adyowBon  remainder  after,  490. 
for  life  in  equity  of  redemption,  465. 
is  equitable  estate  barred  at  same  time  as  legal,  419. 
of  intestate,  administrator's  right  to  appropriate  part  of,  456. 

ESTATES,  future,  287,  314. 

particular,  and  remainders  created  by  settlement,  322. 
tail,  limitations  affecting,  401. 

acknowledgments  as  to,  409. 

disalHlities,  409. 

in  advowsons  remainders  after,  490. 

ESTOPPEL,  tenancy  by,  360. 

acknowledgment  by  deed  operating  as  an,  462. 
persons  who  enter  under  will  bound  by,  499. 

EVIDENCE  parol,  of  acknowledgment,  99,  38L 
of  admission  of  part  payment,  120. 
of  part  payment  (3  &  4  Wm.  lY.  c  42,  s.  5),  157. 
of  date  of  payment,  157. 

possession,  290,  300. 

lease,  800. 
as  to  when  tenancy  at  will  began,  344. 
that  occupation  is  pennissiye,  346. 
of  determination  of  tenancy  from  year  to  year,  360. 

under  lease  in  writing,  360. 
of  conyeyance  for  yalue  by  trustee,  443. 

EXCHANGE,  Bills  ol    See  Bills  of  Exohabgs. 

EXCLUSION  by  one  partner  in  tide,  376. 

EXCLUSIVE  possession,  289,  295. 

of  part  of  land,  378. 

EXECUl'ED  and  executory  interests,  distinction  between,  265. 

consideration,  distinction  between^  548. 

EXECUTION,  limitation  of  right  to  issue,  169, 179. 

EXECUTOR,  action  against  founded  on  deyastayit,  10. 

debt  due  to  testator  from,  17. 

may  pay  statute-barred  debt,  20,  603. 
4       not  taking  adyantage  of  statute  in  administration  actional  21. 

right  of  to  prefer  creditors,  21. 

has  no  right  to  retain  specific  legacies,  24. 

of  tenant  acUon  against^  40. 
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EXEGUTOB^-confoniMci. 

goods  left  in  heir's  custody  by»  42. 

when  time  tuds  against,  48. 

renouncing,  effect  of,  48. 

by  proving  renders  himself  liable  to  be  sued,  60. 

of  person  dying  under  disability,  right  of  action  of,  62, 151. 

disability  of,  supervening  on  disability  of  testator,  63, 151. 

absence  of,  beyond  seas,  64, 151. 

acknowledgment  by,  92,  651. 

one  joint,  103. 
express  promise  of  one,  93. 
co-contractor  becoming,  127. 
effect  of  part  payment  by,  on  legatees,  129. 
part  payment  by  one,  159. 
actions  of  tort  by  and  against,  135. 
of  innkeeper,  action  against^  for  testator's  negligence,  136. 
actions  against,  for  simple  contract  debts  charged  on  land  by  will, 

163. 
legacy  left  on  express  trust  to,  171,  260. 
assent  to  legacy  of,  171. 
trustee  for  next  of  kin  when,  173. 

of  personal  estate  for  creditors,  257. 
when  a  trustee  for  legatee,  183. 
effect  of  judgmeut  of  revivor  against,  178. 
when  compellable  to  pay  legacy,  181. 
legatee's  right  to  compel  to  get  in  assets,  184. 
being  also  person  entitled  to  receive  legacy,  187. 
insanity  of^  191. 

of  decMLsed  partner  and  surviving  partner,  account  between,  241. 
claim  against,  founded  on  devastavit,  250. 
cannot  set  up  devastavit  as  a  defence,  250. 
payment  by,  to  beneficiaries  under  will  in  preference  to  creditors, 

260. 
keeping  debt  alive  against  devisees,  129. 
pleading  acknowledgment  made  to,  550. 

by,  55L 
right  of  to  an  account,  426. 
provisions  of  Trustee  Act,  1888,  as  to,  431. 

EXECUTORY  promise,  breach  of,  26. 

and  executed  interests,  distinctioa  between,  265. 
consideration,  548. 

EXEMPTION  of  land  from  tithes,  278. 

EXERCISE  improper  of  power  of  sale  in  mortgage  deed,  262. 

EXISTING  rent-charge  devised  by  will,  309. 
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EXPENSES  incurrod  by  local  authority  made  charge  on  land,  188. 
proceedings  before  justices  to  recover,  531. 
of  extraordinary  traffic  on  highways,  recovery  o^  533. 
taking  down  and  securing  dangerous  structures,  533. 

EXPRESS  promise  to  pay,  68. 

by  executor,  93. 
trust,  action  by  cestui  que  trust  on,  10. 
of  legacy,  172, 174,  240. 
necessary  to  oust  operation  of  statutes,  247. 
for  payment  of  surplus  on  sale  of  mortgaged  property,  248. 
7th  section  of  3  &  4  Wm.  IV.  c.  27  only  applies  to,  356. 
time  when  running  against  cestui  que  trust  on,  417. 
exception  in  3  &  4  Wm.  IV.  c.  27,  in  favour  of,  427. 
provisions  of  37  and  38  Vict,  c  57,  s.  10,  as  to  charges  on  land 

secured  by,  428. 
what  is,  432, 434. 
resulting  trust  is  an,  435. 
receiver  clothed  with,  437, 445. 
mere  direct  gift  to  charities  does  not  create,  446. 
when  created  by  charge  on  land  or  money,  446. 

EXTINCTION  of  right  of  action  none  by  covenant  not  to  sue,  41. 
of  annuity,  170,306. 
title  to  land  by  dispossession,  273,  277,  492. 
advowson,  277,  492. 
rent,  280,  302, 492. 
estates  tail  aod  remainders,  410. 
by  non-payment  of  rent,  362. 

payment  of  rent  to  wrongful  claimant,  371. 
non-payment  of  interest  on  mortgage,  462. 
payment  of  rent  after,  362. 
service,  282. 
tenure,  283. 
tithe  rent<harge,  284. 

prevented  by  decree  for  arrears,  303. 
outstanding  tenancy  from  year  to  year,  360. 
title  of  cestuis  que  trustenty  419. 
mortgagor,  466. 

EXTRAORDINABT  traffic  on  highways  recoveiy  of  expenses  of,  533. 


FACrr  ignorance  of,  no  laches  or  acquiescence  in  case  of,  266. 
FALSE  imprisonment  a  continuing  cause  of  action,  45,  590. 
FALSIFT  and  surcharge  accounts,  leave  to,  263. 
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FATHER  of  infant,  posseBsion  by,  379,  893. 

FEE  fann  rent  reserved  by  letters  patent,  arrears  of,  201. 

payment  of  by  vendor  of  lands  after  sale,  303. 
grant  in  Ireland,  216. 
owner  in,  of  existing  rent-cbaige,  devise  by,  309. 

effect  of  dispossession  of,  321. 
revermon  in,  porchased  by  sub-lessee,  370. 
base,  406. 

outstanding  legal,  acquired  by  disseisor,  424. 
&rm  rents  of  Grown,  519,  520. 

FELLING  timber,  action  by  remainderman  against  tenant  for  life  for, 
416. 

FELONIES  and  misdemeanours  in  general,  no  limitations  as  to,  516. 
exceptions,  526. 

FEME  Covmif  promissory  note  to,  49. 
administratrix  or  executrix,  49. 
disalnlity  of,  54. 

abolished,  56, 152,  392. 
contracts  binding  separate  estate  of,  242. 
laches  or  acquiescence  of,  267. 
conveyance  by,  399. 

FEOFFMENT  tortious,  of  tenant  in  tail,  289. 
by  one  tenant  in  common  &c,  376. 
by  younger  brother  in  possession,  379. 

FIDUCIABT  capacity,  receipt  of  money  by  person  in,  246. 
character  debtor  clothed  with,  26L 

FIEBI/acicUf  action  against  sheriff  for  money  levied  under,  9, 141. 

FILING  of  bill,  when  account  not  taken  further  back  than,  483. 

information  in  Exchequer  is  commencement  of  proceedingn, 
515. 

FINAL  decree  of  Court  of  Equity,  169. 

FINE,  action  for,  in  respect  of  copyhold  estates,  141. 
no  provision  for  acknowledgment  o^  154* 
levied  with  proclamations,  272. 

FINES  and  Becoveries,  Act  for  the  abolition  of,  273, 406. 

FIRM  recdving  fund  for  investment,  260. 

FORBEARANCE  to  sue,  41. 
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FORECLOSUBE  actions,  are  actions  to  recover  land,  164. 

42nd  section  of  3  &  4  Wm.  IV.  c.  27,  applies  to,  195. 
interest  recoverable  in,  198,  202,  204,  472. 
tacking  in,  211. 
limitation  for,  164,  473. 
form  of  plea  of  statute  in,  546. 
of  mortgage  of  reversionary  interest  in  personalty,  241. 

land,  318. 
absolute  order  of,  new  right  given  by,  269,  458. 

FOREXGN  judgment,  debt  on,  not  a  specialty,  8, 169. 
law  of  limitation,  effect  of,  58. 
country,  land  in,  280. 
Jurisdiction  Act,  1878,  limitation  under,  583. 

FOREIGNERS  having  cause  of  action,  58, 150. 

FORFEITURE,  right  accruing  by,  335-338. 

for  non-payment  of  rent,  arrears  payable  for  relief  from,  214. 

omission  to  enforce  one,  338. 

of  estate  under  conditional  limitation,  338. 

for  simony,  right  of  Grown  to  present  to  benefice  on,  489. 

FORGED  transfers  of  shares,  when  time  runs  against  persons  entitled, 
44. 

FORM  of  plea  of  Statutes  of  Limitation,  545. 

FORMAL  entry  on  land,  372. 

FOUR  years  limitation,  in  assault  and  false  imprisonment,  4. 

months  limitation  (Contagious  Diseases  (Animals)  Act,  1878)  •• 
582. 

FRANCHISES  excepted  from  Nullum  Tempus  Act,  525. 

FRAUD,  discovery  of  cause  of  action  prevented  by,  37,  42,  46. 
equitable  relief  against,  245,  261. 
excepted  from  the  Statutes  of  Limitations,  245. 

Trustee  Act,  1888 .. 259, 430. 
discovery  of,  prevented  by  misrepresentation  of  partner,  260. 

time  runs  from,  263. 
in  settlement  of  accounts,  263. 
is  a  ground  of  equitable  jurisdiction,  263* 
effect  of  laches  and  acquiescence  in  cases  of,  263. 
concealed,  449. 

what  is,  450. 
reply  of,  38,  556. 
where  discovery  of,  possible,  451.  ^ 

contract  through  agent  who  knows  of,  452« 
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FBAUDULENT  concealment  of  conversion,  42. 
misappropriation  of  securities,  42. 

charity  fimds  by  trustees,  447. 
acknowledgment  of  debt  on  eve  of  bankruptcy,  102. 
part  payment  of  debt  on  eve  of  bankruptcy,  110. 
breach  of  trust  excepted  from  Tmstee  Act,  1888.. 430,  447. 

FREEHOLD  interest  in  copyholds  acquired  by  stotute,  495. 

FBONTAGE,  recovery  of  penalty  for  building  beyond  line  of,  532. 

FRONTAGERS,  recovery  of  expenses  of  making  street  from,  580. 

FUNDS  reversionary  and  contingent,  right  of  legatee  against,  184, 187. 
demonstrative,  legacy  payable  out  of^  186. 
in  Court,  revivor  granted  to  get  at,  576. 

FUTURE  Estates,  287,  314. 

instances  of,  329. 

when  time  begins  to  run  in  case  of,  814. 

GAME  Act,  1831,  limitations  under,  582. 

GARDENER,  occupation  of,  354.    . 

GARNISHEE  order  against,  more  than  six  yean  after  judgment,  169. 

GATEKEEPER,  occupation  of,  354. 

GENERAL  administration,  right  to,  183. 

pecuniary  legacies,  time  running  against^  185, 187. 
issue  by  statute,  pleading  the,  544,  599. 

GIFT  mere  direct  to  charities,  express  trust  not  created  by,  446. 

GOLDSMITHS'  Company,  action  for  penalties  by  officer  of;  514. 

GOODS  sold  on  credit,  when  time  begins  to  run,  27. 
left  by  executor  in  heir's  house,  42. 
bailed,  detinue  for,  44. 

GRACE,  days  of,  31. 

cause  of  action  accrues  on  last  day  of,  31. 
when  last  day  Sunday,  31. 

GRANT  reverrionary,  at  undervalue  obtained  from  expectant  heir,  262. 
enrolled  by  tenant  in  tail  in  remainder,  possession  under,  405. 
void  on  charitable  trusts,  435. 

GRANTEE  under  conveyance  by  tenant  in  tail,  poesesnon  of,  406. 
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GRANTOR,  diflcantinnaDce  of  receipt  of  rent  by,  309. 
of  particular  estate,  disoontinuanoe  by,  319. 
settlement  by,  when  time  is  rumuog,  319. 
under  disability,  conveyance  by,  399. 

GRAVEL  int,  possession  o(  293. 

GREAT  Britaio  and  Ireland,  no  part  of  United  Kingdom  of  is  beyond 
seas,  57. 

GUARANTEE,  when  time  runs  against  action  on,  32,  33. 
of  current  account,  34. 

GUARDIAN  of  infant,  191. 
receipt  of  money  by,  246. 
possession  of  land  by,  247,  393. 
conveyance  at  xmdervalue  obtained  by,  262. 
testamentary,  is  a  trustee,  437. 

GUARDIANS  Poor  Law  proceedings  by,  to   recover   expenses   of 

lunatic's  maintenance,  7. 
in  Ireland  to  recover  money  borrowed 
for  purchase  of  seed,  8. 
*  action  against^  586« 

GUERNSEY.    Set  Qrushsel  Islands. 

GUEST,  action  by,  against  executor  of  innkeeper,  136. 


HABITUAL  Drunkards  Act,  1879,  limitations  under,  584. 

TTEAD  landlord,  payment  of  rent  to,  by  sub-tenant,  27,  370. 

HEIR,  debt  due  from  cannot  be  deducted  from  lapsed  realty,  24. 
payment  of  debt  by,  35. 
goods  left  by  executor  in  custody  of,  42. 
part  payment  or  payment  of  interest  by,  129. 
effect  of  judgment  of  revivor  agunst  executor  on,  178. 
of  mortgagor,  redemption  suit  by,  204. 
reversionary  grant  at  undervalue  obtained  from  expectant,  262. 
of  copyholder  action  by,  when  lord  has  seized  quousque,  283. 
receipt  of  rent  by  agent  for,  312. 
possession  by  younger  brother  or  other  relation  of,  375. 
possession  by  father  of  infant,  379,  393. 
apparent  to  throne,  claim  against,  577. 

HEIRS  of  mortgagor,  redemption  suit  by,  204. 
tacking  bond  debt  against,  206. 
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HEREDITAMENT,  rent  as  a,  193. 

incorporeal,  limitations  of  claims  to,  272. 
corporeal,  limitations  of  claims  to,  272. 

HEBIOT  custom,  281. 
service,  281. 
right  to  reoover  a  particular,  282. 

HERIOTS,  280. 

HIGH  Court  of  Justice,  concurrent  administration  of  law  and  equity 
by,  234. 

HIGHWAY,  recoyery  of  expenses  of  extraordinary  traffic  on,  533. 
Act,  1835,  limitations  under,  578,  595. 

HIGHWAYS  and  Locomotives  Amendment  Act,  1878 ..  533. 
limitations  affecting  surveyors  of,  578,  595. 

HOLDER  of  Bill  of  Exchange  must  present  in  reasonable  time,  29. 

for  value,  action  by  innocent,  on  bill  accepted  in 
blank,  29. 
cheque  must  present  promptly,  30. 

cannot  prolong  time  by  not  presenting,  30. 

HOLIDAY,  when  the  last  day  of  grace  is  a,  31. 

period  of  limitation  is  a,  31. 
courts  dosed  for,  31. 

HUNDRED  years,  limitation  of  (3  &  4  Wm.  IV.  c,  27,  s.  33) .. 486. 

(7  &  8  Vict.  0,105). .523. 

HUSBAND,  liability  of,  for  wife's  ante-nuptial  debts,  35,  122. 
loan  to,  by  wife,  49. 

payment  to,  of  interest  on  note  made  to  wife,  115. 
and  wife  not  co-oontractors   in  respect  of  wife's  ante-naptial 

debt,  126. 
entitled  to  execution  on  wife's  judgment,  179. 
liable  under  judgment  against  wife,  179. 

right  of,  when  land  is  limited  to  husband  in  remainder  in  fee 
after  joint  lives  of  husband  and  wife,  329. 


IGNORANCE  of  cause  of  action  by  person  entitied,  42. 

plaintiff's  of  return  of  defendant  from  beyond  seas,  58, 150. 
of  facts,  laches  or  acquiescence  cannot  be  imputed  where  there  is^ 
266. 
law,  effect  of  on  laches  or  acquiescence,  266. 
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ILLEGAL  practiceB,  petition  questioning  election  on  ground  of»  586. ' 
distress  for  canfd  tolls,  690. 

IMMEDIATE  reversiaDer  being  owner  of  particular  estate,  332. 

rent  dae  from  paid  by  lessee,  870. 

IMFLICATIOK  of  promise  on  acknowledgment,  under  21  Jaa  L 

0.16,  8.  8. .68. 
from  part  payment,  107. 

IMPLIED  trust,  172,  856. 

IMPRISONMENT  &lse,  action  of,  3. 

a  continuing  cause  of  action,  45,  590. 
disabQity  of^  54. 

abolished,  55. 

IN  REM  action  for  collision,  not  within  any  Statute  of  Limitations, 
14. 

INALIENABLE  estate  tail,  408. 

INGLOSURE  Commissioners,  decisions  of,  54L 

INCOME  of  produce  of  waste,  when  tenant  for  life  entitled  to,  416. 

INCORPOREAL  hereditament,  rent  as  an,  193. 

limitation  of  claim  to,  272. 

mOUMBENCIES  three,  limitation  of,  486. 

INCUMBERED  Estates  Court,  effect  of  petition  for  sale  m,  571. 

INCUMBRANCE  on  estate,  tenant  for  life  not  paying  interest  on,  176. 

INCUMBRANCER  possession  of  prior,  under  3  &  4  Wm.  lY.  c  27, 
B.  42 ..  148,  216. 

meaning  of,  216. 
subsequent,  party  to  redemption  action,  206. 
coming  in  under  decree,  566. 
made  defendant,  567. 
petition  by  in  Incumbered  Estates  Court,  571. 

INCUMBRANCERS,  action  enuring  for  benefit  of,  571. 

INDEBITATUS  assumpdt  is  within  21  Jac  L  c.  16 ..  54. 

INDEMNITT,  contract  of,  when  time  begins  to  run,  82. 
person  entitled  to  go  against  land  by  way  of,  212. 

INDENTURE  of  demise,  action  of  debt  for  rent  upon,  141, 197,  204. 

acknowledgment  of  debt  under,  154. 
rent  due  under  covenant  in,  168,  204. 

3  B 
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INDEPENDENT  rights  to  aame  property,  several,  330. 
possesion  of  land,  what  is^  354. 
remedy  of  cestui  que  trusty  418. 

INDIA,  action  m  England  on  contract  by  specialty  concluded  in,  8»  144» 
statute  of  James  formerly  applied  to,  15,  57. 

INDIAN  Limitation  Act,  1659 ..  15. 

INDICTMENT  for  penalties,  511. 
for  treason,  526. 

conspiracy  to  defraud  Crown  of  duties,  527 

offence  against  Customs  Acts,  528. 
what  is  commencement  of  proceedings  under,  529. 

INDOBSEE  of  Bill  of  Exchange,  action  by,  35. 

INDOBSEMENT  over  of  promissory  note,  payment  after,  115. 
of  part  payment  on  bill  or  note,  121. 

bond,  157. 

dated,  157. 
not  dated,  157. 

INDUCTION  to  benefice,  time  runs  against  patron's  right  from,  488* 

INFANCY,  disability  of,  54, 190,  390. 

possession  of  guardian  during,  247,  393. 

after  cessation  of,  394. 
INFANT,  acknowledgment  by,  102. 

guardian  of,  191,  247. 

suit  for  account  by,  239,  247,  248. 

receipt  of  rents  during  minority  of,  247. 

laches  or  acquiescence  cannot  be  imputed  to,  267. 

heir,  possession  by  (either  of,  379,  393. 

arrears  of  rent  recoverable  in  Ireland  by,  218. 

possession  of  property  of,  393. 

INFEBIOR  Courts,  jurisdiction  of  to  grant  equitable  relief  diM.,  235. 

INFLUENCE  undue,  relief  m  equity  against,  261,  262. 

continuing,  265. 

INFORMATION  to  recover  penalties^  limitation  for,  511. 
criminal,  limitation  for,  533. 

against  justices,  534. 
for  forfeitures  under  penal  statutes,  630. 
by  Attorney-General  in  case  of  charities  when  time  bars  right  to^ 

447. 
when  account  not  directed  beyond  filing  of,  447. 
in  Exchequer  for  penalties  for  offences  against  revenue  laws,  514. 
filing  of  inf<»mation  is  commencement  of  proceedings  in,  515. 
in  nature  of  guo  wwrranlo^  535. 
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INFOBMEB,  limitation  of  actions  when  penalty  goes  partly  to,  512, 

no  part  of  penalty  goea  ta 

Grown,  618. 
pleading  in  action  by,  542. 

INHEBITANGE,  rent  existing  as  an,  279,  301,  358. 
trost  tenn  to  attend  the,  367. 

INJUNCTION  to  restrain  pollution,  effect  of  defendant's  death  on 
action  for,  137. 

INJUBY  to  real  estate  of  deceased  persons  action  for,  135. 
chattels  real  of  deceased  persons  action  for,  136. 

INLAND  Bevenne  B^ulation  Act,  1890,  limitations  nnder,  581. 

INNKEEPER,  action  agunst  executor  of,  136. 

INQUIHT,  residuary  legatee's  right  to,  184. 
as  to  incumbrancer  effect  of,  566. 

INSANITY,  disaWlity  of,  54, 149, 190,  390. 
of  executor,  192. 

INSOLYENGY  proceedings,  admissions  in,  224,  385. 

INSOLVENT,  payment  of  dividend  by,  128. 
admissions  in  schedule  of,  224,  385. 
fraudulent  onussion  in  schedule  of,  450. 

INSPEGTOBSHIF  deed,  admission  of  debt  in,  101. 

payment  of  dividend  under,  128. 

INSTALMENTS,  agreement  to  pay  existing  debt  by,  27. 
whole  debt  recoverable  on  de&ult  of  any,  27. 
of  annuity,  effect  of  non-payment  of^  170,  429. 
present  li^t  to  receive,  181. 

INSTBUMENT  negotiable,  taken  in  payment  of  debt,  41. 
other  than  will,  estate  in  possession  under,  305. 
what,  is  a  lease  in  writing  within  3  &  4  Wm.  lY.  c.  27,  s.  8 ..  361. 

INSURANCE,  action  on  policy  of,  40. 

INTEREST,  payment  of,  under  21  Jac  L  c.  16,  s.  3 ..  107. 

judgment,  113. 
recovery  of  arrears  of,  142^  471. 
payment  of  by  assignee  of  equity  of  redemption,  155. 
legatee  entitled  to  when,  180. 
of  money  charged  on  land,  193. 
on  purchase  money,  196. 
secured  by  covenant,  198. 

3  B  2 
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INTEREST— con^«nt(€(2. 

only  twelve  years'  arrears  now  recoverable  in  action  on  covenant 

against  mortgagor,  200. 
on  mortgage  not  secured  by  covenant,  200. 
recoverable  in  redemption  suits,  204. 
foreclosure  suits,  204. 
on  mortgage  of  reversionary  interest  in  personalty, 
205,  241. 
arrears  of,  payable  on  staying  ejectment  by  mortg^ee,  207» 

recoverable  by  mortgagee  on  sale,  208. 
constructive  payment  of,  255. 
payment  of,  after  lapse  of  statutory  period,  462. 

by  mortgagor  preserves  mortgagee's  right  of  entry,  455« 
declaration  of  deceased  persons  agunst,  121. 
tenancy  in,  360. 
of  person  in  whose  favour  statute  is  running  is  transmissible,  495. 

INTERYAL  between  death  of  intestate  and  grant  of  administraticm, 
money  becoming  payable  in,  188. 

INTESTATE,  debt  due  to,  set  off  against  share  of  next  of  kin,  24. 
cause  of  action  accruing  after  death  of,  47. 

before  death  of,  48. 
person  entitled  to  cause  of  action  dying,  47. 
tortious  raising  of  coal  by,  136. 
death  of  and  grant  of  administration,  money  becoming  payable  in 

interval  between,  188. 
personal  estate  of,  proceedings  to  recover  not  within  3  &  4 
Wm.  IV.  c27,s.40..172. 

are  within  23  &  24  Tict.  c,  38 . .  172. 
part  payment  to  administrator  of  debt  due  to,  117. 
administrator  appropriating  part  of  estate  of,  456. 

INTESTATES'  Estates  Act,  1884  (47  &  48  Vict  c.  71).    See  Table  of 
Statutes,  p.  Izxxvii 

INTRUDER,  abandonment  of  possession  by,  289,  495. 

INVESTMENT,  money  advanced  for,  250. 

received  for,  11,  260. 
action  against  trustee  for  negligent,  260. 

IRELAND,  formerly  reckoned  "  beyond  seas,"  57. 
not  now  reckoned  **  beyond  seas,"  57, 151. 
Acts  applicable  to,  138, 143,  234,  430,  487,  513,  520. 
revivor  of  judgments  in,  177. 
recovery  of  arrears  of  money  charged  by  land  and  also  secured 

by  specialty  in,  201. 
arrears  of  rent  recoverable  by  minor  in,  218. 
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IBELAND— <xm<tnti0(;. 

payment  to  creditor  nnder  order  oif  Landed  Estates  Court  in,  227. 
Landed  Estates  Court  in,  oonyeyance  by,  329. 

petition  in,  571. 
ejectment  for  non-payment  of  rent  in,  387. 
limitations  of  proceedings  as  to  Crown  property  in,  620. 
renewal  of  writs  in,  560. 

lEISH  Common  Law  Procedure  Act,  1853  (16  &  17  Vict.  c.  113).    See 
Table  of  Statutes,  p.  Izxxii. 
Judicature  Act  (40  &  41  Vict.  c.  67).    See  Table  of  Statutes, 

p.  Ixxzvi. 
Statutes  corresponding  to  21  Jac.  L  c.  16,  and  4  &  5  Anne,  c.  3 . .  138. 

3&4Wm.IV.c.42..143. 
31  Eliz. c.  5,  and  3  &  4  Wm.  IV.  c. 42  ..512. 
9Geo.  lILcl6..518. 
Landed  Estates  Court,  payment  \mder  order  of,  227. 

conveyance  by,  329. 

ISLANDS   adjacent  to  Qreat   Britain   and   Ireland   not  reckoned 
"beyond  seas,"  57. 

ISSUE  in  tail,  404. 

meaning  of,  405. 
right  of  on  conveyance  by  tenant  in  tail,  329, 404. 

ISSUE  pleading  the  general,  544. 

joined  on  plea  of  statute,  546,  552,  565. 

ISSUING  of  warrant  when  commencement  of  proceedings,  529,  535. 
writ  or  originating  summons  commencement  of  action,  559. 

JEBSEY".    See  Channel  Islands. 

JOINT  plaintiff,  disability  of  one,  59. 
debtor,  disability  of  one,  60. 

discharge  of  one,  action  against  other,  554. 
administrator,  acknowledgment  by  one,  103. 
contractor,  acknowledgment  by  one,  103. 
executor,  acknowledgment  by  one,  103. 
mortgagee,  acknowledgment  by  one,  468. 
tenant,  possesssion  by  one,  375. 

tenants,  two  or  more  persons  acquiring  title  under  statute  are,  495* 
Stock  Company,  execution  against  shareholders  of,  179. 
money  payable  by  member  of,  8. 

JUDGMENT,  debt  on  foreign,  not  a  specialty,  8. 

action  against  sheriff  for  money  leyied  under  y!./a.,  on,  9, 14L 

lien  by  solicitor  on,  15. 

in  administration  actioui  executor's  right  of  retainer  after,  23. 
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JUDGMENT-Hxm^nuei. 

in  administratioxi  action,  claims  brought  in  under,  56i« 
payment  of  interest  nnder,  113. 
action  for  money  secured  by,  142. 
action  on,  164, 168* 

judgment  in,  180. 
execution  on,  169. 

leave  to  issue,  179. 
meaning  of  in  87  &  88  Vict  c.  57,b.  8..169. 

Judicature  Act,  1878 ..  170. 
revivor  of,  176. 
in  soMv/oouu,  176. 
of  assets  infvibwro^  179. 
debt,  arrears  of  interest  on,  195. 

in  Ireland,  196,  208. 
creditor  Ib '<  incumbrancer  "  within  8  &  4  Wm.  IV.  0. 27, 8. 42 ..  216. 
by  one  beneficiary,  effect  of  under  Trustee  Act,  1888  •.259. 
for  arrears  of  tithe  rent-charge,  303. 

JUDICATURE  (Supreme  C!ourt  oQ  Act  (86  &  37  Vict  c  66).    8» 
Table  of  Statutes,  p.  Ixxziv. 

Supreme  Court  of,  234. 

JURISDICTION,  summary,  of  Court  over  solidtors,  16, 
fraud  is  ground  of  equitable,  263. 
concurrent  writ  of  summons  for  service  out  of,  661. 

JUSTICES,  summary  proceedings  before,  630. 

to  recover  expenses  of  making  street,  680. 
information  against,  534. 
limitation  for  actions  against,  684^  690,  696. 
acts  done  by,  in  execution  of  ofBce,  696. 


EISBiFING  in  charge  of  Crown  property,  what  is  suflBdent,  621. 

KIN  next  of,  time  running  against,  187. 

appropriation  of  part  of  intestate's  estate  by  administrator 
who  is  one  of  the,  466. 

EI^OWLEDGE  of  fraud  by  agent,  effect  of,  462. 
acquiescence  imports,  266,  462. 

LACHES  of  creditor,  129. 

residuary  legatee,  184. 
principleB  of  equity  as  to,  236* 
ground  for  refusing  relief,  263. 
not  imputed  to  person  ignorant  of  finctiy  266. 
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LACHES— conimifMi 

doubt  whether  imputed  to  person  ignorant  of  law,  266. 
not  imputed  to  person  under  disability,  267* 
Crown  cannot  be  guilty  o^  616. 
in  prosecuting  a  decree,  674* 

LAND  money  charged  on,  action  to  reooTer,  142. 
mortgagee's  right  to  obtain  possession  of,  164« 
foreclosure  actions  are  actions  to  recover,  164. 

absolute  order  of  to  obtain  possession  of,  269. 
of  conusor,  effect  of  judgment  of  revivor  on,  178. 
expenses  incurred  1^  local  authority  made  charge  on,  188. 
money  charged  on  and  also  secured  by  specialty,  197. 
action  of  debt  on  covenant  to  secure  annuity  charged  on,  198. 
proceedings  to  recover  money  out  of,  198. 
mortgagee's  remedy  on  covenant  barred  at  same  time  as  remedy 

against,  200. 
suit  by  creditor  to  enforce  specialty  against,  210. 
right  of  tacking  against,  210-212. 
payment  or  acknowledgment  1^  person  having  partial  interest  in, 

229. 
limitation  of  right  to  recover,  273,  276. 
extinction  of  right  to,  277,  492. 
definition  of;  in  3  &  4  Wm.  IV.  c  27  ..277,  280. 
meaning  of,  in  7  Wm.  lY.  and  1  Yict  c.  28 ..  456. 
exemption  of;  from  tithes,  278. 
in  foreign  ooxmtry,  280. 
discontinuance  of  possession  of,  286. 
when  not  capable  of  use  and  enjoyment,  292. 
lailway,  possesion  o^  296. 

not  superfluous,  title  acquired  to,  295. 
restriction  on  alienation  of,  296,  408. 
possession  o^  under  void  lease,  299,  347,  447. 
meaning  of  '*  profits  of,"  300. 
wrongful  possession  of,  305. 
future  estates  in,  314. 
claims  to,  arising  from  forfeiture  Ac,  335. 
tenancies  at  will  o^  341. 

from  year  to  year  o^  358. 
lease  in  writing  of,  366. 
«ntry  on,  372. 

possession  1^  joint  tenant  &c.  o^  375. 
acknowledgment  of  titie  to,  380. 
trust  to  raise  money  out  o^  427. 
titie  to^  extinguished,  492. 
equitable  titie  to,  413-425. 
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possesdon  by  receiver  of,  425. 

annuity  charged  on,  429. 

mortgage  o(  464. 

pleading  the  statute  in  action  for  recovery  o^  644. 

effect  of  payment  of  rent  by  tenant  on  title  to,  504. 

LAND  Transfer  Act,  1875  (38  &  89  Vict.  o.  87).    See  Table  oT 
Statutes,  p.  Izxxvi. 

Judges  in  Ireland,  order  for  sale  in  Court  of,  572. 

LANDED  Estates  Court,  L^land,  payment  under  order  of,  227. 

conveyance  by,  329. 
petition  in,  571. 

LANDLORD,  action  by,  against  tenant,  40. 

light  accruing  to  on  determination  of  lease,  329. 

consent  of  to  encroachment  by  tenant,  354. 

not  barred  when  tenant  at  wHl  has  right  in  equity  to  a  teno,  357* 

right  of  not  barred  by  non-payment  of  rent,  329. 

barred  by  wrongful  claimant  receiving  rent,  366-371. 

encroachments  by  tenant  operating  in  fivour  of,  501. 

LAPSE  of  time,  how  regarded  by  Courts  of  Equity,  235,  238,  263. 

unimportant  as  between  trustee  and  cestui  que  truai^ 

427. 
trustee  entitled  to  plead  when,  259, 431. 
right  of  entry  can  now  only  be  lost  by,  273. 
will  not  deprive  trustee  of  right  to  an  account,  426^ 
how  affecting  eestuU  que  trueteni^  438. 
at  common  law  does  not  affect  Crown,  516. 
statutory  period,  payment  of  rent  after,  362. 

interest  after,  462. 
right  of  presentatiou  to  benefice,  489. 

LAPSED  share  of  personalty,  right  to  deduct  debt  out  of,  24. 

realty,  no  right  to  deduct  debt  out  of^  24. 

LARCENT  Act  limitation  under,  582,  595. 

LAW.    See  Common  Law. 

ignorance  ot    See  Laches. 

LAY  hands,  church  property  in,  284, 481. 

tithe-owner,  tithes  belonging  to,  278,  510. 

LEASE,  right  of  reversioner  to  distrsdn  for  rent  under,  279. 
possession  under  void,  299,  347,  447. 
evidence  of,  800. 


1 


LEASIr— con^mtfM^. 

with  rent  raaeired,  reversion  expectant  on,  318. 
granted  with  no  reversion,  337. 
renewal  of  during  encroachment,  328. 

by  person  having  limited  interest,  432« 
for  years  by  lessor  at  will,  343. 
offer  to  accept,  344. 
in  writings  what  is,  361. 

tenancy  without,  358. 

reserving  rent  of  208.  and  upwards,  366. 

less  than  20s.  and  upwards^  367» 
tenant  holding  under  agreement  for,  365. 
receipt  of  rent  from  tenant  under,  366. 
in  equity  where  none  at  law,  357,  365. 
title  acquired  by  statute  to  property  held  on,  495. 
encroachment  by  tenant  during,  501. 
payment  of  rent  by  tenant  during,  604. 

LEASEHOLD  interest,  conveyance  by  Irish  Landed  Estates  Ck>urt  of > 
829. 

LEGACIES  all  are  within  37  &  38  Yiot  c.  57,  s.  8 ..  170. 
proceedings  in  ecclesiastical  courts  for  recovery  of,  509. 

LEGAGT  retained  to  satisfy  debt,  17,  23. 

specific,  no  right  of  retainer  in  respect  o^  24. 

action  of  trover  for,  170. 
proceedings  to  recover,  142, 170. 

in  spiritual  Courts,  509. 
left  to  executor  on' trust  and  separated  from  assets,  171,  260. 
assent  of  executor  to,  171, 
secured  by  express  trust,  174,  250. 

interest  on,  240. 
provisions  of  37  &  38  Vict,  c  57,  s.  10,  as  to,  174, 428. 
when  time  begins  to  run  in  case  o^  180. 
when  payable,  180. 

when  executor  can  be  compelled  to  pay,  181. 
residuary,  when  time  begins  to  run  in  case  oi^  182. 
demonstrative  to  be  paid  out  of  reversionary  fund,  186. 
assets  applicable  for  satis&ction  of,  187. 
executor  entitled  to  receive,  187. 
arrears  of  interest  on,  193. 
chaiiged  on  land  and  secured  by  express  trusty  428. 

LEGAL  right  deky  no  bar  to,  264. 

to  land  and  incorporeal  hereditaments,  273,  276« 
estate  not  barred  by  possession  of  cestui  gw  tnut,  355. 
of  mcxrtgagee  barred  13  years  after  payment^  355,  436. 
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estate  veeted  in  tnuitee  bj  wrongful  poeBessiaQ  of  cetM  pt$  truti^ 

600. 
whether  right  of  eegtuis  que  trmtmt  barred  on  extiikctkin  of 

tnutees',  419. 
fee  outstanding  acquired  b^  disseisin,  42i. 

LEGATEE  debt  due  fix>m9  to  testator  deducted  firom  legacy,  17,  23. 
right  o^  to  set  up  statute  in  administration  actions^  20. 
creditor's  right  against,  129. 
light  of  against  executor,  when  barred,  171, 184. 
when  time  begins  to  run  against,  180. 

residuary,  182. 
when  executor  is  trustee  for,  171, 188. 
right  of  to  compel  executor  to  get  in  assets,  184^ 
rights  of  pecuniary,  186. 
being  also  executor,  187. 
decree  in  administration  action  by,  569. 

LESSEE  granting  a  lease  with  no  reversion,  337. 

conveyance  by  Irish  Landed  Estates  Court  of  interest  of,  829. 
paying  no  rent  for  more  than  12  years,  329. 

rent  to  person  wrongfully  claiming  revernon,  867. 
tenant  of,  paying  rent  to  superior  landlord,  370. 

LESSOB  right  of,  when  no  rent  has  been  paid  for  statutory  period,  329i. 
at  will,  right  of  entry  of,  342. 

making  lease  for  years,  343. 
receiving  rent,  344. 

LETTER  of  licence  by  creditors  to  debtor,  4L 

^  without  prejudice**  not  an  acknowledgment,  lOL 

LETTERS  patent,  arrears  of  fee  farm  rent  reserved  1^,  201. 

LEX  fori,  15,  68. 
2t)oi,15,68. 

LIABILITY  grounded  oh  statute,  7. 
of  shareholder  to  pay  calls,  8. 
solicitor  to  client,  11. 

when  fiduciary,  11. 
real  estate  to  satisfy  simple  contract  debts,  23. 
husband  for  wife's  ante-nuptial  debts,  35. 
transferors  of  shares,  147. 
arising  under  specialty,  144. 
payment  amoimting  to  acknowledgment  o(  226. 
in  equity,  of  person  privy  to  breach  of  trust,  261. 
of  trustee  to  eukd  gm  tru9i,  490. 
account,  239,  427,  447. 
land  to  tithes,  6ia 
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LIBEL,  45. 

LIBERTIES  and  franohifles  excepted  from  Nullum  Tempus  Aot»  518, 
625. 

UGEKOE  letter  o(  by  orediton  to  debtor,  41. 

LIEN  vaHd  though  debt  is  statute-baned,  15. 
not  affected  by  bankraptoy,  20. 
aoUdtor'a,  15. 
▼endoi'B,  170, 196, 437. 
remamdermaa'B,  176. 
on  land,  money  secured  by,  164. 

LIFE  estate^  in  equity  of  redemption,  payment  by  person  haying,  155. 
merger  of  in  remainder,  826. 
settlement  of  and  of  remainders,  326. 
in  equity  of  redemption  bought  by  mortgagee  in  possession,  465. 

LIGHT  obstruction  of  to  property  of  deceased  person,  action  for,  137. 

LIMITATIONS  of  actions  under  21Jaa  L  o.  16,  s.  d..8. 

3  &  4  Wm.  IV.  c  42,  s.  3..141. 
3  &  4  Wm.  IV.  0.  27,  s.  40,  and 

37  &  38  Vict  c  57,  s.  8..  163. 
3  &  4  Wm.  IV.  c  27,  s.  42..  193. 
3  &  4  Wm.  rV.  c.  27,  s.  2,  and  37 
&  38  Vict  c  57,  s.  1 ..  273,  276. 
proceedings  as  to  real  property  of  Grown,  516. 
penal  actions,  31  Eliz.  c  5,  s.  5;  3  ft  4  Wm.  IV« 

0.  42,  s.  3. .512. 
miscellaneous,  577. 
persons  entitled  to  land  under  equitable,  419. 
conditional,  338. 

LIMITED  acknowledgment,  100. 
administration,  173, 174. 
interest  in  renewable  leaseholds^  renewal  by  person  having,  432. 

LTTiaATION,  effect  of  pending,  569. 

LIVING.    See  BxHsnoB. 

LOCAL  Board,  action  against,  claiming  mandamus  to  levy  rates,  18. 
authori^,  expenses  incurred  by,  made  charge  on  land,  188. 

proceedings  to  recover,  531. 
acting  as  surveyor  of  highways,  limitation  affecting,  580. 
when  entitled  to  more  than  one  period  of  limitation,  587 
Government  Board,  decision  of,  541. 
and  Personal  Acts,  limitation  under,  579, 588. 
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LONDON,  money  payments  in  lieu  of  tithes  in  City  o^  480.   . 
County  Council,  action  against^  685,  697. . 

LOBD  of  manor,  extinction  of  rights  over  copyhold  land  cit  283. 
seizure  qwmaque  by,  283,  299. 

* 

LORD  Tenterden's  Act  (9  Geo.  IV.  c  14).    Bee  Table  of  Statutes^ 
p.  Izzviii. 

effect  of  acknowledgments  before,  127. 
LOSS  time  runs  from,  on  contract  of  indemnity,  82/ 
by  barratry,  40. 
of  acknowledgment,  100. 
of  original  writ,  561. 
liability  of  transferors  of  shares  for,  147. 

LOST  deed  evidence  of,  443. 

LUNACY,  disabiUty  o^  54, 149,  390. 

no  obstacle  to  actions  against  lunatics,  243. 
jurisdiction  in  to  restrain  actions,  243. 
claim  in,  244. 
Act,  1890,  limitations  under,  584. 

LUNATIC,  recovery  of  expenses  of  maintenance  of  by  guardians,  7. 
disability  of,  54, 149,  390. 
committee  of,  191. 

accounts  o^  244. 
action  against,  243. 
rights  of  creditor  of,  243. 
court  acting  as  agent  of,  229. 
laches  or  acquiescence  not  imputed  to,  267. 
conveyance  from,  450. 
action  by  person  detained  as,  584. 

MAGISTRATES,  actions  against,  584. 

MAINTENANCE  of  creditor's  child,  part  payment,  117. 

MALA  fides  on  part  of  devisee  or  grantee,  450. 

MALICIOUS  prosecution,  action  for,  45. 

Injuries  to  Property  Act,  1861,  limitations  mider,  582. 

MAN  Isle  of,  not  reckoned  "  beyond  seas,**  57. 

MANDAMUS,  writ  of,  in  action,  13, 144. 
prerogative  writ  of,  541. 
to  levy  rates,  13. 

limitations  affecting,  13, 144,  541. 
to  hold  obsolete  court,  541. 
to  Poor  Law  Ghiardians,  586. 
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MANOR  is  «land"iB  8  &  4  Wm.  IV.  a  27,  a,  1..277. 

heriot  cn8tom  in,  28L 

eztinctioii  of  copyhold  tenure  in  land  held  of^  283. 

seizure  guousque  hj  lord  of,  283,  299. 

distress  for  arrears  of  quit-rent  for  lands  in,  801. 

encroachment  on  waste  o^  603. 

belonging  to  Grown,  618. 

MANSION-house,  breach  of  condition  as  to  residing  in,  838. 

MABESMAN,  signature  by,  122. 

MABBIAGE,  trustee  settling  trust  property  on  his  own,  448. 
mutilation  of  roister  of,  451. 

MATtTtncn  woman,  promissory  note  to,  49,  56. 

disabiUty  of,  64,  66, 152,  392. 
contracts  binding  separate  estate  of,  242. 
proTinons  of  Trustee  Acts  as  to,  259,  431. 

Married  Women's  Property  Acts  as 

to,  86,  49,  66, 123, 124, 125, 190. 

Women's  Property  Act,  1870  (33  &  34  Vict  c.  93).    See 

Table  of  Statutes,  p.  buudv. 
1874  (37  &  38  Vict.  c.  60).    See 

Table  of  Statutes,  p.  Ixxxv. 

1882  (46  &  46  Vict.  c.  75).    See 

Table  of  Statutes,  p.  bnsviL 

MABSHALLING,  right  o(  13, 130-134. 

whether  kept  alive  by  payment  by  executors,  130. 

MASTER  (of  Court)  report  of,  not  an  acknowledgment,  223, 

**  MEANTIME  in  the,"  meaning  of  in  3  &  4  Wm.  IV.  c.  27,  s.  40, 
and  87  &  38  Vict  c.  67,  s.  8 ..  220. 

MEMORANDUM  of  payment  on  note,  121. 

MEMORIAL  of  lost  deed,  448. 

MERCANTILE  Law  Amendment  Act,  1866  (19  &  20  Vict.  c.  97). 
See  Table  of  Statutes,  p.  Ixxxili. 

effect  of  cases  before,  126, 127. 

MERCHANTS'  Accounts,  8, 6,  241. 

MERGER  of  character  of  executor  in  that  of  trustee,  171. 

two  estates  while  time  is  ruiming  against  one,  326,  832. 

MESNE  profits,  4. 

in  equity,  289. 
landlord  rent  due  from  paid  by  subtenant,  27,  370. 
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MESSUAGE  inoluded  in  ''land"  in  8  &  4  Wm.  IT.  c  27«.277. 

METROPOLIS  Management  Amendment  Act,  1862  ..585«  597. 
Valuation  Act^  1869,  s.  40.« 641. 

METROPOLITAN  BuUding  Act,  1856 ..  533,  586. 
Board  of  Works,  actions  against,  697. 
police  magistrates,  actions  against,  586. 
police,  actions  against,  585. 
presentation  lapsing  to  the,  489. 

MINERALS.    /S^MiHBB. 

MINES,  encroachment  on,  42,  297. 

working  of,  so  as  to  cause  subsidence,  46. 
tortious  taking  of  ooal  from,  261. 
under  road,  294. 
working  of,  297. 
possession  of,  296. 

under  copyhold  land,  298. 
absence  of  possession  of,  296. 

MINOR  and  Minority.    8te  Infant  and  Infanot. 

MISAPPLICATION  of  money  &c.  by  confidential  agent,  249. 

charity  trustees,  447. 

by  mistake,  447. 
how  far  account  carried  back  in  case  o^  447. 

MISAPPROPRIATION  of  securities,  42. 
MISCELLANEOUS  Limitations,  577. 
MISDEMEANOURS,  prosecution  for,  516,  526 
MISREPRESENTATION.    /Sm  Fbaud. 
MISREPRESENTATIONS  by  one  of  several  partam,  260. 

MISTAKE  of  law,  laches  and  acquiescence  in  caae  of,  266. 
&ct,  relief  against,  242. 
misapplication  of  trust  funds  by,  447. 
writ  not  renewed  by,  560. 

MIXED  actions,  411. 

MODUS  decimandi,  278. 

MOIETY  of  real  estate  charged  with  payment  of  dobli,  payment  of 
interest  1^  deviaee  of,  231. 
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MONET  had  and  reoeived,  action  for,  7,  43, 136. 
lent  on  deposit  of  title-deeds,  9, 163. 
levied  tinder  &fi./a.  action  against  a  sheriff  for,  9, 141. 
liahility  of  person  employed  to  invest,  11,  250,  260. 
lent,  action  for,  when  note  is  security,  28. 
actions  for  the  recovery  of,  which  are  not  within  21  Jac.  L  c.  16 .. 

141. 
levied  onflerifac4aSi  action  for,  14L 
charged  on  land  &c.  action  for,  142, 163. 

recoveiy  of  arrears  in  respect  of,  142, 165, 193. 
lent  on  mortgage  without  a  covenant  to  pay,  163,  200. 
payable  to'several  persons  jointly,  disability  of  one,  191. 
petition  for  payment  out  of  conrt  of,  195,  209. 
payment  into  court  o^  110. 
money  charged  on  land,  and  also  secured  by  specialty,  197. 

express  tnisti  428. 
receipt  of  by  agent  or  guardian,  246. 
trust,  improper  dealing  with,  251. 

MONTH  meaning  of,  589. 

MOBTGAGE  debt  not  taken  out  of  statute  by  receipt  of  rents  of 

mortgaged  property,  117,  226,  455. 
payment  of  interest  on,  by  assignee  of  eqtdty  of 

redemption,  155. 
action  to  recover,  164. 
secured  by  covenant,  198. 
tacking  bond-debt  to,  206. 
part  payment  of,  227,  455. 
paid  off  and  no  reconveyance  executed,  355^ 

436. 
of  client  paid  off  by  solicitor,  466. 
recovery  of  principal  of,  471. 
to  a  tmstee,  436. 
action  for  foreclosure  of,  164. 
deed  with  no  covenant  to  pay,  200. 

provision  for  quiet  posseadon  by  mortgagor  until  de* 
fault,  457. 
of  leveraionary  interest,  205,  459. 
where  several  estates  are  comprised  in  one^  229. 
deed,  improper  exercise  of  power  of  sale  in,  262. 
possession  by  mortgagor  after  payment  of,  436. 
in  form  of  trust  for  sale,  437,  465. 
part  payment  by  someone  other  than  mortgagor,  455. 
of  "land,"  7  Wm.  IV.,  and  1  Vict.  c.  28,  limited  to,  456. 
what  persons  claim  under  a,  459. 


. 
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MOBTGAQED  property,  receipt  by  mortgagee  of  rents  o^  117, 226, 
465. 

divided  into  particular  interests,  230. 

payment  by  tenant  for  life  of  part  of,  232. 

trusts  of  surplus  on  sale  of,  248. 

improper  exercise  of  power  of  sale  in  order  to  get 
possession  of,  262. 

when  mortgagor  is  tenant  at  will  of,  365, 436^ 

devise  of,  by  mortgagee,  436. 

possession  of  by  mortgagor,  after  payment  of  mort- 
gaged d^bt,  355,  436. 

equity  of  redemption  iu,  coming  into  hands  of 
different  owners,  461. 

HOBTGAGEE,  receipt  of  rents  and  profits  by,  117,  226, 456. 

proceedings  by,  to  take  possession  of  mortgaged  property,  164, 473. 
remedy  of,  on  oovenant  when  barred,  200. 
right  of,  in  redemption  action,  204. 
foreclosure  action,  204. 

second,  in ^206. 

ejectment  by  agaiost  mortgagor,  207. 
in  possession  and  mortgagor,  accounts  between,  207. 
of  life  estate,  ejectment  by  remainderman  against,  206. 
entitled  to  what  interest  out  of  proceeds  of  sale,  208. 
'  petition  by  for  payment  of  money  out  of  court,  209. 
possession  of  prior,  143,  216. 
acknowledgments  and  payments  to,  232. 
not  trustee  for  mortgagor  of  power  of  sale,  248. 
possession  of  for  twelve  years  extinguishes  trusts  of  surplus,  248. 
improper  exercise  of  power  of  sale  by,  262. 
of  reversionary  interest  in  land,  foreclosure  by,  318. 
in  possession,  redemption  by  devisee  of  mortgagor  against,  822. 

accounts  kept  by,  468. 
mortgagor  in  possession  when  tenant  at  will  of,  355,  436. 
acknowledgment  of  title  of,  384. 
purchasing  equity  of  redemption,  436. 
right  of  entry  of,  455,  473. 

preserved  by  payment  of  interest,  455. 
of  rent  no  protection  for  in  7  Wm.  lY.,  and  1  Yict.  c  28  ..466. 
when  right  to  bring  ejectment  accrues  to,  457. 
effect  of  mortgagor  beiog  out  of  possession  at  date  of  mortgage  468. 
person  buying  from,  461. 
omitting  to  receive  interest  for  twelve  years,  462. 
who  purchases  life  estate  in  equity  of  redemption,  possesdon  by, 

465. 
acknowledgment  by  one  joint,  468. 
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MORTGAGEE— con^tnuai. 

Bummary  of  statutes  affectisg,  471. 
in  receipt  of  rent  of  land  let  on  lease,  607. 
made  defendant^  667. 

of  chattels  right  of  action  on  illegal  distress  when  accming  to, 
591. 

MORTGAGEES,  efiFect  of  acknowledgment  by  mortgagor  on  subsequent, 
230. 

one  of  two  joint,  468. 

MORTGAGK)R,  assignee  of  equity  of  redemption  when  agent  for,  155. 
action  on  collateral  bond  of,  166. 
remedy  against  on  covenant  when  barred,  200. 
right  o(  in  redemption  actions,  204. 
foreclosure  actions,  204. 
of  personalty,  207. 

ejectment  by  mortgagee  against,  207. 
and  mortgagee  in  possession,  accounts  between,  207. 
effect  on  subsequent  mortgagees  of  acknowledgment  by,  230. 
payment  of  interest  by,  affecting  surety,  233. 

preserving  mortgagee's  right  of  entry,  455. 
mortgagee  not  trustee  of  power  of  sale  for,  248. 
devisees  in  remainder  of,  when  barred,  322. 
in  possession  when  tenant  at  will  of  mortgagee,  355,  456. 

after  payment  of  mortgage  debt,  355,  436. 
out  of  possession  at  date  of  mortgage,  458. 
exercising  right  of  redemption,  461. 
extinction  of  right  of  redemption  of,  466. 
who  has  become  bankrupt,  acknowledgment  to,  467. 
no  provision  in  37  &  38  Yict.  c.  57,  s.  7,  for  disability  of,  469. 
summary  of  statutes  affecting,  471. 
of  advowson,  484. 

MUNICIPAL  Election  Petitions,  limitations  for,  536. 

Corporations  Act,  1882  (45  &  46  Vict  c.  50),  limitations 
under,  584.    See  Table  of  Statutes,  p.  Ixxxvi. 


NAME  and  arms  clause  breach  of,  338, 

NECESSARIES,  acknowledgment  by  infant  of  debt  for,  102. 

NEGLIGENCE,  actions  against  a  solicitor  for,  40. 

executor  for,  136. 
trustee  for,  260. 

NEGOTIABLE  instrument  taken  for  payment  of  debt,  41. 

3  0 
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NEW  right  to  receive  given  by  judgment  of  revivor,  178. 

decree  for  arrears  of  tithe  rent-charg6» 
303. 

not  given  by  leave  to  issue  execution,  180.  i] 

judgment  debt  created  by  judgment  in  action  on  judgment,  180. 

NEWSPAPERS,  advertisements  to  creditors  in,  103. 

NEXT  of  kin  not  taking  advantage  of  statute  in  administration  actions^ 

21. 

setting  off  of  debt  due  from,  23,.  24. 

executor  trustee  for  when,  173. 
time  running  against,  172, 187. 
part  payment  by  administrator  to  one  o^  229. 

NIGHT  poaching  limitation  of  prosecution  for,  528. . 

NOMINAL  rent  lease  in  writing  with,  367. 

NON  Cofn^pOB  Mentis.    See  Inbanitt. 

NON-ACCEPTANCE,  dishonour  of  bUl  by,  34. 

NON-JOINDEB  of  parties,  556. 

NON-PAYMENT  of  annuity,  action  for,  146. 

rent,  relief  from  forfeiture  for,  214. 
ejectment  in  Ireland  for,  337. 
for  more  than  12  years  by  lessee,  329. 
when  evidence  of  determination  of  tenancy 
from  year  to  year,  360. 
tithes  and  tithe  rent-charge,  284. 
annuity  charged  on  land  extinguished  by,  306. 

when  not  extinguished  by,  433. 

NON-USEB  of  mines,  296,  311. 

NOTE  payable  at  fixed  time  after  date,  29. 

sight,  29. 
sight,  29. 
on  demand,  30. 

conditional  deposit  of,  31. 
given  by  husband  to  wife,  49. 
payment  of  interest  on,  114. 
indorsement  of  interest  on,  121. 
acknowledgments  in  actions  on,  549. 

NOTICE  of  dishonour,  time  runs  from,  34. 
to  quit,  tenancy  not  determined  by,  40. 

when  necessary,  359. 
purchaser  taking  from  trustee  with»  418. 
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NOTICE— coniftntMd. 

of  equities  disseisor  gaining  title  with,  425. 
hondfide  purchaser  for  valuable  consideration  withouti  449. 
of  demand  bj  local  board,  531. 
apportionment  under  Local  Goyemment  Act,  1858 ..  532. 

NULLUM  iemptu  oeeurrit  regi^  516. 

Act  (9  Geo.  III.  c.  16),  518. 

Acts  amending,  521. 
.  Irish  (48  Geo.  III.  c.  47),  520. 
liberties  and  franchises  excepted  from,  525. 


OBSOLETE  Court,  mandamus  to  bold,  541. 

OBSTRUCTION  of  light  to  property  of  deceased  person  action  for,  137. 
by  railway  company  under  statute,  591. 

OCCUPATION  road,  ploughing  up  part  of,  294. 

miDerals  under,  294. 
permissiye,  admission  by  occupier  of,  841, 343. 
by  servant,  354. 

cnM  qw  tnut,  355. 

OCCUPIER.    See  Oooupation. 

OFFENCES  against  Revenue  laws,  614. 

Customs  Acts,  527. 

OFFER  to  accept  lease,  effect  of,  344,  384. 
refer  to  arbitration,  71, 89,  383. 

OFFICE,  information  against  person  claiming  to  hold  corporate,  535. 

OFFICER  pnUic,  acting  under  a  statute,  593. 

OMISSION  to  perform  a  statutory  duty,  598. 

ONE  Tear  limitaticm  (penal  action  by  informer),  512. 

(5  &  6  Vict,  c  97),  588. 

ONUS  of  proof.    See  Bubdbh  of  Pboof. 

OPERATION  of  statute  in  conferring  title  merely  negative,  493. 

ORDER  to  carry  on  action  by  or  against  executors  Stc,  62,1137,  575. 
issue  execution  after  lapse  of  six  years,  179* 

on  change  of  parties,  179. 
of  foreclosure  absolute,  effect  of,  269,  458. 

ORDINARY,  right  of  presentation  lapsing  to,  489. 

8  o  2 
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ORIGINAL  parties  to  judgment,  effect  of  revivor  on,  177. 

execution  as  between,  179. 
writ,  lo^s  of,  661. 

renewal  and  amendment  of,  660,  661. 

ORIGINATINQ  summons  issuing  of,  is  commencement  of  action, 
669. 

OUSTEB  of  one  partner  in  title,  376. 

OUTLAWRY  of  patron,  right  of  Crown  to  present  to  benefice  on,  489. 
proceedings  in,  663. 

0UT8TANDINa  legal  fee  acquired  bj  disseisin,  424. 

OWNER  of  land  who  is  liable  to  indemnify,  payment  by,  226. 
wrongful  possession  on  death  of  or  alienation  by  rightful,  305. 
in  fee  of  existing  rent-charge,  devise  by,  309. 
of  estate  in  possession  dealing  by  after  time  has  begun  to  run,  326. 

remainder 326. 

of  particular  estate  being  also  immediate  reversioner,  334. 

where  possession  of  occupier  is  possession  of,  364. 

receipt  of  rent  by,  what  is,  363. 

unascertained,  receipt  of  rent  by  agent  for,  364. 

equitable  of  land,  remedies  of,  420. 

of  part  of  mortgaged  property  payment  &c.  by,  229, 461. 

OWNERS,  recovery  of  expenses  of  making  street  from  adjoining,  531. 

OWNERSHIP,  acts  of,  293,  362. 
admission  of,  383. 


PAPIST,  when  patron  is,  right  of  universities  to  present,  490. 

PARISH  church,  cleaning  the,  when  a  "service"  within  8  &  4 
Wm.  IV.  c.  27,  s.  1 ..  282. 
poor,  class  of  persons  within  3  &  4  Wm.  IV.  c.  27,  b.  1 .. 
286. 

PAHLIAMENTART  election  petitions,  limitations  for,  637. 

PAROL  evidence  of  acknowledgment,  99,  222,  381. 
declaration  of  person  paying  rent,  382. 

PART  of  mortgaged  property  payment  &c.,  by  persons  in  possession 
of,  230,  232,  461. 
land,  exclusive  possession  of,  311,  378. 

charged,  acknowMgment  by  owner  of,  229. 
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PABT  payment  of  principal  of  debt  under  21  Jaa  I.  c.  16 ..  107. 
what  gofficient,  107. 
must  support  implied  promise^  108. 
eyidenoe  as  to,  109. 
on  ere  of  bankraptcy,  110. 
bj  agent^  114:. 
to  agenty  114. 

on  note  after  endorsement  over,  115. 
what  amounts  to,  117. 
receipt  of  rents  by  mortgagee  not,  117. 
by  eeatui  que  trusty  118. 
proof  of,  120. 

after  marriage,  of  wife's  ante-nuptial  debt,  122. 
by  one  of  several  co-contractors  &o,,  125. 

partner,  127. 

oo^oontractor  who  is  executor  of  oo-contractor,  127. 
by  personal  representatives,  129. 

heir  or  devisee,  129. 
reply  of  to  plea  of  statute  bad,  547. 
can  be  given  in  evidence  under  reply  joining  issae  on  defence  of 

statute,  549. 
need  not  be  set  out  in  statement  of  claim,  549. 

FART  payment  under  3  &  4  Wm.  lY.  c  27,  ss.  40  &  42  and  37  &  88 
Vict  c.  57,  s.  8 ..  142, 164,  219. 
what  sufficient,  225. 
by  person  having  partial  interest  in  land  charged,  229,  461. 

PART  payment  under  3  &  4  Wm.  lY.  c.  42,  s.  5  ••  153. 
proof  o^  157. 
by  co-contractor  &c.,  160. 

PART  payment  of  principal  of  mortgage  debt  under  7  Wm.  lY.  and 
1  Yict.c28..455. 

PARTIAL  interest  acknowledgment  &c.  by  person  having,  229, 232, 461. 

PARTICULAR  assets,  right  of  residuary  legatee  to,  183. 
estate  created  by  devise,  307,  309. 

dispossession  of  person  entitled  to,  323. 
fature  estate  expectant  on,  315. 
estates  and  remainders  created  by  settlement,  322. 

possession  of  wrong-doer  during,  322. 
settlement  by  parties  having,  326. 

PARTIES  having  particular  estates  and  reversions,  settlements  by,  826. 
nonrjoinder  of,  555. 
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PABTNEB  surviying,  not  trustee  for  representatiyes  of  deceased  part- 
ner, 12. 

when  statute  rons  in  favour  of,  36. 
and-  executors  of  deceased  partners^  aoooont 
between,  241«  I 

acknowledgment  by,  104.  1 

payment  by,  127. 
in  title  possession  by  one,  376.  | 

PABTNEBS  Statutes  of  Limitations  do  not  run  between,  11. 
account  between,  241. 
misrepresentation  by  one  of  several,  260. 

PABTT  grieved,  action  for  penalties  by,  141,  512. 

to  trust,  direct  equitable  remedy  of  cestui  que  trust  against,  252. 

PATBON,  right  of,  to  present  when  barred,  484. 
when  papist,  UDiversities'  right  to  present,  490. 
right  of  Grown  to  present  in  lieu  of,  489. 

PAYMENT  of  interost  on  debt  under  21  Jac.  I.  c  16 ..  107. 

note  which  does  not  oarry  interest,  107. 
what  sufficient^  110. 
presumed  to  be  for  debts  unbarred,  111. 
appropriation  of.  111. 
on  eve  of  bankruptcy,  110. 
under  judgment,  113. 
on  one  of  two  collateral  securities,  113. 
by  agent,  114. 
to  agent,  114. 

on  promissory  note  after  endorsement  over,  115. 
to  husband,  115. 
to  cestui  que  trusty  115. 

to  peiBon  acting  as  administrator,  116.  ^ 

receipt  by  mortgagee  of  rents  &c.  is  not,  117. 
proof  of,  120. 

by  one  of  several  co-contractors  &c,  125. 
by  co-contractor  who  is  executor  of  co-contractor,  127. 

executor,  effect  on  l^atees  of,  129. 

heir  or  devisee,  129. 
need  not  be  set  out  in  statement  of  claim  or  replied,  549. 

PATMENT  of  interest  on  debt  under  3  &  4  Wm.  lY.  c.  27,  ss.  40  & 
42  or  37  &  38  Vict,  c.  57 ..  142, 164,  217. 
must  be  by  person  liable  to  pay,  225. 
by  person  in  possession  of  mortgaged  property,  228. 
having  partial  interest  in  land,  229. 
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« 

PAYMENT  of  interest  (3  &  4  Wm.  IV.  o.  27,  s.  40,  &o.>— oon^tfMiec/. 
by  tenant  for  life,  232. 
one  of  two  deyisees,  231. 
mortgagee,  effect  on  surety  of,  233.. 

PAYMENT  of  interest  on  debt  under  3  &  4  Wm.  IV.  c  42,  s.  5 ..  153. 
by  assignee  of  equity  of  redemption,  165. 

devisee  for  life,  158. 

co-oontractor,  159. 

tenant  for  life,  232. 
proof  of,  157. 

PAYMENT  of  interest  on  mortgage  debt  (7  Wm.  IV.  and  1  Vict. 
0. 28),  455. 
how  affecting  stranger  in  possession,  461. 
by  one  of  several  owners  of  equity  of  redemption,  461. 
after  lapse  of  12  years,  462. 

PAYMENT  of  rent,  by  sub-tenant  to  head  landlord,  27,  370. 

tenant  at  will,  344. 
to  agent,  363. 

when  time  runs  from  last,  302. 
after  lapse  of  statutory  period,  362. 

PAYMENT  (General), 
of  cheque,  30. 

bill  or  note  on  expiration  of  specified  period,  31. 

debt  by  heir  or  devisee,  35. 

negotiable  instrument  taken  as,  41. 
presumption  of,  67, 141. 

suggestion  of  particular  mode  of,  not  an  acknowledgment^  100. 
indorsement  of,  on  bill  or  note,  121. 
of  dividend  in  bankruptcy  &a,  128* 
by  personal  representative,  129. 
of  instalment  of  annuity,  present  right  to  receive,  181. 

money  out  of  court,  petition  for,  195,  209. 
into  court,  110. 

creditor's  demand  under  order  of  Landed  Estates  Court,  227. 
by  executor  to  benefidariss  under  will  in  preference  to  creditors, 

250. 
of  sum  of  money  as  rent,  363. 

mortgage  debt,  possession  by  mortgagor  after,  355, 436. 

principaL    See  Pabt  Payment. 

interest.    8ee  Payment  of  Intesbbt. 

PECUNIABY  legacies  general,  185. 
acknowledgment  of  title^  341,  346. 
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PENAL  lentSy  right  of  revereioner  to  distiain  for,  279. 
actions,  511. 

disabilities  in,  613. 
^pleading  the  statute  in,  614,  544. 

PENALTY  nnder  bye-laws  made  under  charter,  7. 
given  to  party  grieved,  action  for,  141, 145,  512. 
for  not  setting  out  tithes,  278. 

building  beyond  line  of  frontage,  532.  « 

liRiitation  for  actions  for,  611. 

imposed  for  act  which  is  also  offenoe  at  common  law,  514. 
pleading  the  statute  in  action  for,  514. 
summary  proceedings  for,  632. 

PENDING  account,  admission  of,  99. 

action,  possession  of  Court  by  receiver,  425. 
litigation,  569. 

PERIOD  of  limitation  under  21  Jac  L  c  16 ..  3. 

3  &  4  Wm.  IV.  c.  42,  s.  3. .141. 
3  &  4  Wm.  c.  27,  s.  42 ..  142. 
3  &  4  Wm.  IV.  c  27,  s.  2,  and  37  &;,38 
Vict,  a  57,8.1. .276. 
action  mnst  be  commenced  before  end  of  last  day  of,  31. 
payment  of  rent  after  lapse  of,  362. 

interest  after  lapse  of,  462. 

PERIODICAL  sum  of  money,  payable  out  of  land,  280. 
secured  by  express  trust,  433. 

PERMISSIVE  waste  by  deceased  person,  action  against  executors  for, 
137. 
admission  that  occupation  is,  341,  343. 

PERSON,  definition  of,  in  3  ^  4  Wm.  IV.  c.  27,  s.  1 ..  285. 
dying  intestate,  claim  to  personal  estate  of,  172. 
capable  of  giving  a  discharge,  there  must  be  under  37  6^  38  Vict. 

0.  67,  s.  8..  175, 190. 
'Mast  entitled  to  any  particular  estate,"  meaning  oi^  in  37  &  38 

Vict.  c.  57,  s.  2.. 324,  325. 
in  whose  jbvour  statute  is  running,  495. 

PERSONAL  actions  governed  by  21  Jac.  I.  c.  16 ..  3. 

3&4Wm.IV.c.42..14L 
suspension  of,  41. 

pleading  the  statute  in,  642. 

PERSONAL  estate  (of  intesUte)  claims  to,  172. 
annuity  recoverable  out  of,  194. 
action  to  charge,  for  money  payable  out  of  realty,  202. 
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PEBSONAL  estate— con^tniieii. 

executors  trustees  of  for  creditors,  257. 

devised  as  realty,  267. 

of  deceased  person,  petition  of  right  in  respect  of,  174,  518. 

PERSONAL  representative,  time  not  running  unless  there  is,  50. 
action  by,  52. 

on  bond,  148. 
part  payment  by,  129. 
actions  of  tort  by  and  against,  135. 
rights  of,  on  death  under  disability  of  person  entitleu,  151. 
disability  of,  151. 

liability  of,  on  death  beyond  seas  of  person  liable,  151* 
of  intestate,  action  against,  172. 
revivor  against,  177. 
of  trustee,  liability  of,  442. 
acknowledgment  made  to,  550. 

by,  651. 
iSse  ExBouTOB  AND  Administbatob. 

FEBSONAL  remedies  for  the  recovery  of  money  charged  on  land,  163. 
lialulity  of  trustee  to  cestui  que  trtutj  430. 
Acts,  limitations  under,  588. 

PEBSONALTT,  those  entitled  to,  setting  up  statute  in  administration 

actions,  22. 
debt  deducted  from  lapsed  share  of,  24. 
right  of  heir  who  has  paid  debt  to  recover  from,  86. 
payment  of  interest  by  executor  keeping  debt  alive  against,  130. 
annuity  payable  out  of,  182. 
mortgi^e  of  reversionary  interest  in,  197,  205,  241. 

PETITION  in  bankruptcy  founded  on  statute-barred  debt,  18. 

judgment,  169. 
for  payment  of  money  out  of  Court,  195,  209. 
municipal  election,  536. 
parliamentary  election,  537. 
for  sale  in  Landed  Estates  Oourt,  effect  of,  671. 
of  right,  518. 

in  respect  of  personal  estate  of  deceased  person,  174,  618. 

PETniONING  creditor's  debt  in  bankruptcy,  18. 

PIGKXPS  Act  (3  &  4  Vict.  c.  105).    See  Table  of  Statutes,  p.  Ixxxi. 

PLAINTIFF,  disability  of  absence  beyond  seas  abolished  in  case 

0^  55, 150. 
under  disability  may  sue,  56, 150. 

in  ejectment  must  allege  and  prove  possessory  title  xmbarred,  299, 
644. 
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PLEA  of  tlie  statute,  in  action  against  local  board  for  maDdamusy  13. 
by  devisees,  22. 

reply  of  fraudulent  concealment  to,  37,  38,  556. 
promise  not  to  take  advantage  of,  94,  654. 
wben  not  necessary,  542,  544^  545. 
form  o^  545,  553. 

allowance  of  amendment  introducing,  558. 
what  is  put  in  issue  by  traverse  of,  546,  547. 
does  not  deny  plaintiff's  right  to  sue,  547. 

PLEADING  the  statute,  in  administration  actions,  22,  546. 
in  reply  to  defence  of  set-off,  24. 

actions  for  the  recovery  of  land,  299,  493,  545. 

personal  actions,  542. 

penal  actions,  542. 

actions  of  debt,  543. 

actions  of  trespass,  545. 

actions  on  biUs  and  notes,  649. 
under  3  &  4  Wm.  lY.  c.  27,  s.  9 ..  369. 

PLEADING  the  general  issue  by  statute,  544. 
possession  in  ejectment,  545. 
disability,  546. 
acknowledgment,  547. 
part-payment,  547,  549. 

acknowledgment  or  part  payment  to  executor,  660. 

by  executor,  651. 
under  3  6^  4  Wm.  IV.  o.  27,  s.  3..552. 

42,  s.  40. .563. 
37  &  38  Vict.  c.  57,  s.  8 ..  553. 
concealed  fraud,  37,  38,  556. 
in  Equity,  557. 
rules  DOW  in  force  as  to,  545. 
amendment  of,  allowing  plea  of  statute,  558. 
must  the  question  of  tacking  be  raised  by,  211. 

PLEAS  in  abatement,  abolished,  555. 
remedy  substituted  for,  555. 

PLEDGE,  title-deeds  wrongfully  deposited  by  way  of,  44. 

POACHING  at  nighty  528. 

POLICE  magistrates,  limitation  for  action  against,  585. 
constables,  585. 

POLICY  of  assurance,  action  on,  40. 

assigned  to  mortgagee,  effect  of  payment  of,  227. 
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POOR  Laws  Amendment  Act,  1834,  limitatianB  nnder,  581. 

Law  Gommissioneni,  removal  by  certiorari  of  rale  &c.  of,  641. 
of  a  pariah,  class  of  persona  within  3  &  4  Wm.  lY.  c.  27,  s.  1  • .  285. 

POSSESSIO  fratris,  378. 

POSSESSION  becoming  unlawful,  time  in  detinue  runs  from,  43. 
of  title  deeds,  43. 

mortgagee's  right  to  obt4un,  164, 457. 
of  prior  incumbrancer,  143,  216. 
account  between  mortgagor  and  mortgagee  in,  208. 
accounts  kept  by  mortgagee  in,  468. 
adverse,  239,  274. 

not  adverse  at  the  passing  of  3  &  4  Wm.  IV.  o.  27 ..  888. 
of  trustee  on  express  trusts,  246,  427. 

constructive  trustee,  432. 
wrongful,  of  copyhold,  283. 
discontinuance  of,  286. 
abandoned  by  intruder,  289,  495. 
by  cultivation,  293. 
of  road,  290,  294. 

gravel-pit,  293. 

wall,  294. 

railway  land,  295. 

mines,  296,  311. 

in  copyholder,  298. 

part  when  possession  of  the  whole,  297,  311. 

demised  premises  by  trespasser,  828. 
under  void  lease,  299,  366. 
commencement  of  wrongful,  305. 
for  statutory  period,  321. 
remainderman's  estate  becoming  estate  in,  322. 
settlement  of  estate  during  wrongful,  324. 
under  conveyance  by  tenant  in  tail,  329. 
by  lessee  at  will,  350. 
of  occupier  being  possession  of  owner,  354. 

servant,  354. 
cestui  que  trust  in,  355. 
mortgagor  in,  355,  457. 
mortgagee  in,  207,  248,  322,  468. 
by  mortgagor  provision  in  mortgage-deed  for,  457. 
by  undertenant,  364. 
of  entirety  by  one  co-parcener  &c.,  375. 

younger  brother  &c.,  375. 

&ther  of  infant,  379,  393. 

property  of  infant,  393. 

successive  trespassers,  496. 
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POSSESSION— con^ntttjrf. 
of  tnut  estates,  427,  432. 

under  enrolled  grant  by  tenant  in  tail  in  remainder,  405. 
by  remainderman,  408. 

stranger,  effect  of  payment  of  interest  on  mortgage  on,  460. 
acooimts  kept  by  mortgagee  in,  468. 
taken  under  colour  of  title,  498. 
of  person  paying  rent  to  another,  505. 

receiver,  425. 

charity  property  by  trespasser,  446. 

advowson,  483. 
primcifacU  evidence  of  eeiun  in  fee,  494, 498. 
proof  of  prior,  498. 
taken  under  will,  498. 

wrongful,  of  cestui  qwe  trust  vesting  legal  estate  in  trustee,  500. 
adverse  to  registered  title,  503. 
pleading,  544. 

FOSSESSOBY  action  of  ejectment,  272,  299,  544. 
titie^  plaintiff  in  ejectment  must  prove, '299. 
relying  on,  498. 

POST  obit  bond  judgment  on,  when  time  begins  to  run,  146, 175. 

POST  Office  Offences  Act,  limitation  under,  584. 

POWER  of  sale,  arrears  of  interest  recoverable  under,  208, 473. 
mortgagee  not  trustee  of,  248. 
mortgagee  of  ship  selling  under  statutory,  248. 
extinguished  where  right  to  redeem  is  extinguished,  248. 
improper  exercise  of^  262. 
purchaser  buying  horn  mortgagee  exercising,  461. 
in  settlement,  trust-moneys  advanced  to  oesM  gue  ianut 
under,  251. 

PBAGTIGES,  corrupt^  proceedings  relating  to,  535. 

petition  questioning  election  on  ground  of,  536* 
illegal^  petition  cfuestioning  election  on  ground  of,  536,  537. 

"  PREJUDICE  without^'*  letter  written,  101. 

to  creditor's  claim  against  surety,  dividend  received,  126. 

PREMIUMS  on  policy,  payment  of»  228. 

PREROGATIVE  writ  of  mandamus,  541. 

PRESENT  right  to  receive,  accrual  of,  175, 

given  by  judgment  in  sci./o.,  177. 

for  arrears  of  tithe  rent^shazge^  808L 
annuity,  181. 
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PBESENT-~con<fmM(2. 

right  to  receive  legacy,  180, 185. 

in  case  of  expenses  incurred  by  local  authority 

made  charge  on  land,  189. 
not  given  by  acknowledgment  under  87  &  38 
Vict  c.  67,8.  8.. 223. 

PBESENTATION  to  benefice,  limitation  of  right  to  recover,  483. 
limitation  of  bishop's  right  to,  487. 
Crown's  right  to,  in  room  of  bishop,  489. 

on  forfeiture,  489. 
universities'  right  to,  when  patron  is  papist,  490. 

PRESENTMENT  of  bill,  time  running  from,  29. 

what  time  is  reasoDable  for,  29. 
cheque  delay  in,  30. 

PRESUMPTION  of  payment,  doctrine  of,  67, 141. 

that  payment  is  on  account  of  debts  not  barred.  111. 

as  to  payment  by  co-contraotor  who  is  also  executor  of  deceased 

contractor,  128. 
as  to  payment  by  executor  who  is  also  beneficial  devisee,  129* 
none  of  possession  of  whole  of  mine  from  possession  of  part,  297. 
of  arrangement  that  vendor  should  indemnify  purchaser  against 

fee-farm  rent,  303. 
of  determination  of  tenancy,  360. 
from  payment  of  head  rent  by  sub-lessee,  370.  ' 
of  ouster  by  one  tenant  in  common  &c.,  376. 
that  encroachment  by  tenant  operates  in  favour  of  landlord,  501. 
how  rebutted,  501,  603. 

PRICE  of  work  done,  accrual  of  cause  of  action  for,  28. 

PRINCIPAL,  part  payment  of.    Bee  Pabt  Payment. 

of  debt  charged  on  land  not  kept  alive  by  express  trust,  429. 
mortgage  debt,  recovery  of,  471. 

PRINCIPAL  and  surety.    See  Surety. 

PRINCIPAL  and  agent.    See  AoEiirr. 

PRINCIPLES  of  equity  as  to  the  Statutes  of  Limitations,  236. 

PRIOR  incumbrancer,  possession  of,  under  3  &  4  Wm.  IV.  c.  42.. 216. 
term,  effect  of  existence  of,  440. 

PRISON  Act,  1865,  limitations  under,  683. 

PRIVATE  person  or  company  acting  under  authority  of  statute,  692. 
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PRIVY  to  breach  of  trust,  remedies  of  oestui  que  tnut  agaiDBi  penon 
who  IS,  252. 

PROCEDUBB,  21  Jac.  I.  c.  16  applicable  only  to,  603. 

PROCEEDINGS,  carrying  on,  by  or  against  personal  representatiyea, 

137. 
for  enfordng  judgments,  168. 
to  recover  money  out  of  land,  ld8. 
in  insolvency  and  bankruptcy,  admissions  in,  224. 

equity*conceming  real  property,  236,  413. 
summary  before  justices,  530. 

commencement  of,  what  is,  when  claim  is  brought  in  under  judg- 
ment in  administration  actions,  564. 

in  information  in  the  Exchequer,  514. 
in  bankruptcy  and  winding-up,  672. 
under  Oorrupt  Practices  Prevention  Acts,  what  is  commencement 

oU  535. 
to  obtain  compensation,  14,  597. 

PROCEEDS  of  trust  property,  receipt  of  by  trustee,  259. 

PROCESS  what,  prevents  the  bar  of  the  statutes,  569. 

PRODUCE  of  waste,  wheh  to  be  treated  as  part  of  inheritance^  416. 

PROFITS  of  land,  meaning  of,  in  3  &  4  Wm.  lY.  c  27..300. 

receipt  of,  287,  301,  464,  505. 

by  one  co-parcener  &c.,  375,  378. 
mortgaged  property,  receipt  by  mortgagee  of,  117,  464. 

PROMISE  to  pay  when  demand  imnecessary  in  action  on,  26. 

on  demand,  27,  30. 

acknowledgment  or  part  payment  is  evideooe  o^  647. 
executory,  breach  of,  26. 
time  runs  irom  breach  in  action  on,  36. 
conditional,  66. 

need  not  be  specially  pleaded  in  reply  to  defence  of 

statute,  648. 
to  pay  when  implied,  68,  91, 100, 107. 
by  executor,  93,  551. 
to  executor,  550. 
not  to  plead  the  statute,  94. 

reply  of,  94,  554. 
by  one  joint^KX>ntractor  &c,  103. 
new,  must  be  pleaded  specially,  when,  650. 

PROMISOR  cannot  be  also  promisee,  96. 


INDEX.  767 

PBOmSSOBT  note,  31. 

sureties  joiniDg  in,  32. 
given  to  feme  covert,  49. 
unstamped,  103. 
payment  of  interest  on,  114. 

after  indorsement  over,  114. 
by,  119. 
indorsement  of  payment  on,  121. 

PROOF  of  debts  in  bankruptcy,  18. 

ability  when  necessary,  67. 
acknowledgments  (under  21  Jac.  I.  c  16),  99. 
partp-payment  (under  21  Jaa  I.  c  16),  120. 

(under  3  &  4  Wm.  IV.  c.  42,  s.  5),  157. 
payment  of  rent  (under  3  &  4  Wm.  lY.  c  27),  382. 
burden  of,  in  ejectment,  299. 

when  statute  is  pleaded,  546. 
lost  deed,  443. 

PBOPEBTT  of  deceased  person,  action  for  obstruction  of  light  to,  137» 
real,  limitation  of  rights  to,  271. 
of  infanti  possession  of,  393. 

PROSECUTION  malicious,  when  time  runs  against  action  of;  45. 
for  felonies  and  misdemeanours,  516,  526. 
what  is  commencement  of,  528. 

PROVISO  for  payment  of  debt  on  default  in  one  instalment,  27. 

PROVING  of  will  relates  back  to  testator's  death,  17. 

executor  may  sue  before,  48b 

PUBLIC  board,  resolution  of,  not  acknowledgment,  96. 

PUBLIC  Health  Act,  1848  (11  &  12  Vict.  c.  63),  578. 

1875  (38  &  39  Vict.  c.  55).  See  Table  of  Statutes,. 
p.  Izxxv. 
limitations  under,  531,  532,  579,  587,  594. 
highway  authority  under,  578. 

PUBLIC  way,  effect  of  user  of,  292. 

PUBLIC  officer,  default  by,  564. 

acting  under  statute,  593. 
body  acting  under  statute,  598. 

PUISNE  mortgagee,  rights  of  in  redemption  suits,  207. 

during  prior  incumbrancer's  possession,. 
216. 
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FUB  autre  vis  estate,  382. 

PUBCHASE  of  annuity  set  aside,  when  time  runs,  38. 
money,  vendor's  lien  for,  170, 196,  437. 

right  to  receiye,  accrual  of,  175. 
when  mortgagee  is  trustee  of,  248. 
of  reversion  in  fee  by  sub-lessee,  370. 
from  trustee,  418« 
of  equity  of  redemption  by  mortgagee,  436. 

PURCHASER,  barratry  not  complete  till  delivery  of  ship  to,  40- 
of  land  charged  with  annuity,  213. 
title  depending  on  statute  forced  on,  321,  494. 
from  trustee,  418,  441,  443. 
"bond  fide  for  valuable  consideration,  449. 
contracting  through  agent  who  knew  of  fraud,  452. 

PUTTING  in  charge  of  Grown  lands,  519. 

QUARE  imjpedit,  action  of,  277,  483. 
writ  of^  411. 

QUEEN'S  Bendi  Division  of  High  Court,  equitable  jurisdiction  o^  235. 

QUIT  rents,  freehold,  282. 
copyhold,  282. 
distress  for  arrears  of,  301. 
belonging  to  Crown,  520,  522. 

QUO  warranto^  limitations  for,  535. 
QUOUSQUE  seizure,  283,  299. 

RAILWAY  land,  possession  of,  295. 

RATES,  mandamus  to  make,  13. 

RATIFICATION  of  agency,  95,  313,  364. 

REAL  assets,  right  of  simple  contract  creditors  against,  18. 

estate  debte  thrown  on,  through  personal  estate  being  insufficient, 

20, 129. 
and  personal  estate,  suit  for  the  administration  of,  21. 
estate  liability  of,  for  simple  contract  debts  indivisible,  28. 

of  deceased  persons,  actions  for  injury  to,  135. 
chattels  of  deceased  perscms,  actions  for  injury  to^  136. 
estate,  effect  of  paymente  and  acknowledgments  by  tenant  for 
life  of,  232,  233. 
annuity  charged  on,  429. 
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HEAL — conti'nued, 

property,  limitations  in  equity  as  to,  236,  413. 

general,  as  U),  271. 
belonging  to  Crown,  limitations  affecting,  518. 
express  trusts  affecting,  413. 
Property  Limitation  Act,  1833  (3  &  4  Wra.  IV.  c.  27).     See 

Table  of  Statutes,  p.  Ixxiz. 
1874  (37  &   38  Vict.  c.   57).     See 
Table  of  Statutes,  p.  Ixxxv. 
Commissioners  Report  of,  272. 
act'ons  abolished,  273,  411. 

REALTY  persons  entitled  to,  setting  up  statute  in  administration 
actions,  22. 
lapsed  share  of,  no  right  to  deduct  debt  from,  24. 
annuity  recoverable  out  of,  194. 
provision  by  testator  for  payment  of  debt  out  o'',  257. 

REBELLION,  courts  closed  in  consequence  of,  25. 

RECEIPT  of  money,  time  rimning  from  when  tort  waived,  43. 

by  agent  or  guardian,  246. 
trust  money  amounting  to  breach  of  trust,  251. 
'.m  stamped,  103. 
power  of  trustees  to  give,  188. 
for  rent  given  by  agent,  313. 
of  profits  of  land,  287,  301,  378,  464,  505. 
rent  of  land,  287. 

discontinuance  of,  301,  309.  i 

by  agent,  12,  312,  363. 

when  true  owner  is  unascertained,  364, 
mortgagee.  117,  455,  468. 
receiver,  229,  232. 

person  wrongfully  claiming  reversion,  366,  369. 
widow  entitled  to  jointure,  369. 
one  co-parcener,  375,  378. 
trustee,  427. 

solicitor  who  lias  paid  off  mortgage  debt  of  client,  466. 
when  receipt  of  profits  of  land,  .301,  378,  464,  505. 
of  interest  by  mortgagee,  455. 
tim6  running  as  soon  as  person  is  capable  of  giving  (under  37  & 

38  Vict.  c.  57),  188, 190,  446. 
of  rents  and  profits,  right  to  an  account  of,  426. 

RECEIVER  is  a  trustee,  12,  437. 
acknowledgment  by,  155. 
payment  of  interest  by,  227,  229. 
receipt  of  rents  by,  232. 

3  D 
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RECEIVER— <»n«mtterf. 

iwssession  of  land  by,  425,  437,  440. 
clothed  with  a  trust,  445. 
effect  of  appointment  of,  569,  570. 
payment  into  court  b}',  572. 

RECElVINa  party  right  of,  to  an  account,  426. 

order  in  bankruptcy  stops  running  of  statute,  572. 

BECITAL  of  simple  contract  debts  in  deed,  effect  of,  9. 

RECOGNIZANCE,  action  of  debt  or  scire /ados  on,  141. 
acknowledgment  of  debt  on,  154. 

RECONVEYANCE,  possession  of  mortgaged  property  by  mortgagor 

after  payment  of  debt  without,  355,  43G. 

REC0VP:RIES,  Act  for  the  Abolition  of  Fines  and,  273,  408. 

RECOVERY  of  money  charged  on  land,  action  for,  163, 197,  428. 

judgment,  leave  to  issue  execution  more  than  six  years 

after,  179. 
arrears  of  interest  in  foreclosure  and  redemptinn  suits^ 

204,  471. 
land,  limitations  for,  276. 
action  for,  299,  412. 

pleading  in,  544,  558. 
penalties  for  not  setting  out  tithes  limitation  for,  278. 
instalments  of  annuity  charged  on  land,  429. 
principal  of  mortgage  debt,  471. 

RECURRING  periods,  tenancies  for,  359. 

REDEMPTION,  payment  of  interest  by  assignee  of  equity  of,  155- 
actions,  arrears  of  interest  recoverable  in,  199,  204,  472. 
by  mortgagor's  heirs,  204. 

right  to  tack  in,  20k 
limitation  for,  462. 

form  of  the  plea  of  the  statute  in,  546. 
of  mortgage  of  reversionary  interest  in  personalt)',  205. 
by  mortgagor  wlien  stranger  is  in  possession,  tffect  of,  461. 
mortgagor  exercising  right  of,  461. 
equity  of,  in  the  hands  of  different  owners,  401. 
mortgagee  buying,  436. 

life  estate  in,  4G5. 
extinction  of  right  of  mortgagor  to,  466. 

RE-ENTRY,  how  equity  regards  right  of,  215. 
on  forfeiture,  right  of,  335. 

REFUSAL  of  solicitor  to  proceed  with  action,  38. 
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REGISTERED  title,  possession  adverse  to,  503. 

REJOINDER  to  reply  of  disability,  547. 

RELEA.se  of  copyhold  tenure,  when  presumed,  283. 

RELIEF  from  forfeiture,  arrears  payable  on,  214. 
in  redemption  suits,  terms  of,  205. 
in  equity  against  fraud  and  undue  influence,  261. 
power  of  Queen's  Bench  Division  to  grant  oquitablc,  235. 
inferior  courts  to  grant  equitable,  235. 

RELIEFS  not  within  32  Hen.  VIIL  c.  2.. 282. 

3  &  4  Wm.  IV.  c.  27,  s.  1  ..282. 

BEMin,  action  for  damages  to  ship  by  collision,  14.' 

REMAINDER,  effect  of  payment  of  interest  by  devisee  for  life  on 

devisee  in,  158. 
time  running  in  case  of  devisee  of,  287,  314. 
estates  in,  314. 

devisf  es  in  of  mortgagor  when  barred,  322. 
effect  of  settlement  of  estate  in,  325. 
estate  in  conveyed  to  tenant  for  life,  327. 
husband  entitled  on  death  of  wife  in,  329. 
after  estates  tail  in  advowsons,  490. 
vested  in  Crown,  518. 

REMAINDERMAN,  tenant  for  life  becoming,  327. 

right  of,  when  tenant  for  life  docs  not  keep  down  charges  on 

incumbered  estate,  176. 
right  of,  when  trustees  do  not  act,  188. 
arrears  of  rent  recoverable  in  ejectment  by,  208, 240. 
receiver  over  tenant  for  life's  estate  does  not  keep  judgment 

alive  against,  232. 
acknowledgment  or  payment  by   tenant  for  life  of  equity  of 

redemption  affecting,  232. 
on  breach  of  condition,  rights  of,  338. 
accrual  of  right  of,  322. 

on  grant  by  tenant  for  life,  324. 
settlement  by,  325. 

and  tenant  for  life  dealing  with  their  estates  inter  se,  326. 
in  trust,  rights  of,  418. 
surrender  of  estate  of  tenant  fur  life  to,  326. 
conveyance  to  tenant  for  life  by,  327. 
in  tail,  resettlement  by,  327. 

rights  of  on  conveyance  by  tenant  in  tail,  329. 
limitations  affecting,  402. 
disability  of,  409. 

3  D  2 
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REMAINDERMAN— con^'ntMK^. 
in  tail,  possession  by,  408. 

extinction  of  title  of,  410. 
remedy  of,  in  case  of  waste,  43,  63,  415. 

tenant  for  life  who  has  paid  off  charge  entitled  to  it  as  against, 
464-466. 

RE^f  AINDEHS,  snccessiye,  322. 

parlicular  created  by  settlement,  322. 

REMEDY  governed  by  lex  fori,  16,  58. 

barred,  right  not  destroyed  by  statute  of  James,  15,  23. 
of  client  against  solicitor,  16. 
concurrent  in  law  and  equity,  37. 
suspension  of,  41,  53. 
extinction  of,  58. 

for  recovery  of  interest,  within  3  &  4  Wm.  IV.  c.  27,  g.  42 . .  145, 197. 

c.  42,  8.  3..  141,107. 
of  mortgagee  on  covenant,  when  barred,  200. 
direct  of  ceituis  que  trustent,  251. 
in  equity  in  cases  of  fraud,  263. 

for  recovery  of  land  &c.,  414. 
in  cases  of  waste,  415. 

REMITTER,  title  cannot  be  revested  by  doctrine  of,  402. 

RENEWAL  of  promise  to  pay,  acknowledgment  a,  68. 

lease,  arrears  payable  on,  216. 
during  encroachment,  S28. 
taken  by  person  with  limited  interest,  432. 

RENT  reserved  without  si)ecia1ty  action  for,  3. 

on  indenture  of  demise,  B,  141,  168. 
paid  to  head  landlord  by  sub-tenant,  27,  370. 
leceipt  of  by  mortgagee,  117,  455. 

testamentary  guardian,  247. 
one  joint  tenant,  378. 
trustee,  427. 
•  time  mnning  from  last,  280,  287,  302. 
when  receipt  of  profits,  301,  378,  464,  505. 
action  for  money  charp;ed  upon,  142,  103. 
recovery  of  arrears  of,  142. 
due  under  covenant,  197,  204. 
relief  from  forfeiture  for  non-payment  of,  214. 
ejectment  for  non-payment  of,  214,  336. 

iu  Ireland,  337. 
definition  of  in  3  &  4  Wm.  IV.  c.  27,  s.  1 ..  193,  270. 
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RENT— «>n«ntt€d.  i 

fee  farm  reserved  by  letters  patent,  arrears  of,  201. 
payment  of,  on  sale  of  lands  charged,  303. 
payment  of,  by  tenant  of  mortgaged  estate,  226. 

after  lapse  of  statutory  period,  362,  371. 
to  agent,  363. 

by  person  in  possession  un«ler  void  lease,  365. 
to  persons  wrongfully  claimin;*  reversion,  360. 
to  bead  landlord,  by  sub-less.e,  370. 
limitation  of  right  to  recover,  273,  276. 
extinction  of  right  to,  277,  280. 
reserved,  193,  279,  358,  367. 
where  there  is  no  reversion,  337. 
existing  as  an  inheriunce,  193,  279,  358,  367. 
distress  fur,  279. 
arrears  of  quit,  301. 
charge,  6,  142,  279,  302,  358,  367. 
existing,   devise  of,  309. 
descent  of,  310. 
tithe,  283. 
seek,  302. 

created  by  will,  308. 
non-payment  of  for  more  than  12  years,  329. 

and  absence  of  proof  of  demand  of,  360. 
tenancies  at  will  reserving,  314. 
must  be  paid  as  such,  to  save  bar  of  statute,  363. 
of  more  than  20  shillings  a  year,  366. 

less  than  20  shillings  a  year,  867. 
parol  declaration  of  person  paying,  382. 
Kccured  by  express  trust,  428. 

7  VVm.  lY.  aud  1  Vict.  c.  28  does  not  apply  to  mortgages  of,  456. 
effect  on  title  to  land  of  tenant  paying,  504. 

liENTS  of  one  of  several  estates  comprised  in  one  mor'gage,  effect  of 
payment  to  receiver  of,  229. 
account  of,  in  equity,  239. 
penal,  right  to  distrain  for,  279. 
payable  at  long  intervals,  280. 
accounts  of,  by  mortgagee  in  possession,  468. 

RENUNCIATION  by  executor  effect  of,  48. 

RE-OPENING  of  account  in  cases  of  fraud,  263. 

REPAIR  breach  of  agreement  to,  40, 147. 
covenant  to,  147. 

REPLEVIN  action  o*",  3,  301. 
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KEPLY  of  statute  to  defence  of  set-off,  24,  540 

promise  not  to  plead  the  statute,  94,  554. 
disability,  546. 
acknowledgmeDt,  547. 

of  specialty  debt,  552. 
joining  issue  on  defence  of  statute,  what  may  be  proved  under, 
547. 
of  part-payment  not  a  good  plea,  547. 

REPRESENTATIVE,  Personal.    See  Personal  Represektative. 

REQUEST,  promise  to  do  something  on,  26. 
where  immaterial,  26. 

RESETTLEMENT  while  time  is  running,  327. 

RESIDUARY  legatee,  when  time  begins  to  run  against,  182. 

right  of,  to  geneial  account  and  admiaistration,  183. 
laches  of,  184. 

RESIDUE  bequeathed  by  will  is  within  37  &  38  Vict.  c.  57,  a.  8 ..  170. 
when  executor  becomes  trustee  of,  171. 
undisposed  of  by  will,  not  within  3  &  4  Wm.  IV.  c.  27  ..172. 
proviaioLS  of  23  &  24  Vict  c.  38  as  to,  172-174. 

time  running  as  to,  187. 
when  ascertained,  182. 

RESOLUTION  of  board  not  sufficient  acknowledgment,  96. 

RESTRAINT  on  anticii>ation,  259,  267,  431. 

RESTRICTION  on  alienation  of  land,  eflfect  of  on  statute,  296,  408. 

RESULTING  trust,  435. 

RESUMFTION  of  possession  by  lessor  at  will,  348,  3C0,  352. 

owner,  374. 

IHETAINER  executor's  ri^t  of,  extends  to  btalute-barred  debts,  23. 

does  not  apply  to  specific  legacies,  24. 
of  solicitor,  38. 

RETROSPECTIVE  effect  of  s.  10  of  Mercantile  Law  Amendt.  Act,  59. 

1  of  Lord  Tenteixien^s  Act,  66. 
40  of  3  &  4  Wm.  IV.  c.  27 ..  22J. 
28  of  3  «&  4  Wm.  IV.  c.  27 ..  469. 
s.  13  of  Mercantile  Law  Amendment  Act  not,  96. 

RETURN  of  dcrendant  from  beyond  seas,  effect  of,  58,  150. 
Crown  rents  by  auditors  to  the  revenue,  521. 
by  sheriff  to  writ  of  scire  facicu,  563. 
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REVENUE  laws  information  for  penalties  under,  514. 

REVERSION,  legacy  payable  out  of,  186. 
time  running  in  case  of,  287,  314. 
expectant  on  lease  with  rent  i-eserved,  318. 

severance  o'',  369. 
rent  reserved  where  there  is  no,  337. 
when  falling  in  on  renewal  of  lease,  328. 
landlord's  equitable,  364. 

payment  of  rent  to  (jerson  wrongfully  claimiag,  367* 
purchase  of  by  sub-lessee,  370. 
vested  in  Grown,  518. 
grant  of  obtained  from  expectant  heir,  262. 

REVERSIONARY  fund,  right  of  legatee  against,  184,  187. 

demonstrative  legacy  payable  out  of,  186. 
interest,  mortgage  of,  194,  205,  241,  459. 
money  charged  on,  196. 
fo  eclosure  by  niortgagee  of,  318. 
grant  at  undervalue  obtained  from  expectant  heir,  262. 
term,  440. 

REVERSIONER,  ri/ht  of  to  distrain,  279,  319. 
settlement  by,  325. 

accrual  of  right  of  action  of  on  renewal  of  lease,  328. 
being  also  owner  of  particular  estate,  332. 
light  of  to  enter  on  determination  of  lease,  319,  367,  504. 
time  running  against,  368. 

receiving  the  whole  rent  after  severance  of  reversion,  369. 
efifect  of  sub-lessee  paying  rent  to  ultimate  reversioner  on  imme- 
diate, 370. 
payment  of  rent  to,  506. 

REVESTING  of  tide  of  lessor  at  will,  348. 

mortgagor,  461,  476, 
none  now  by  doctrine  of  remitter,  492. 

REVIEW  Bill  of,  236,  576. 

REVIVOR  of  actions,  52. 

judgments,  176. 

what  land  bound  by,  178. 
new  right  conferred  by,  176,  553. 
motion  for,  553. 
aboli^ed,  179. 
Bill  of,  52,  573. 

procedure  substituted  for,  179,  554,  574. 
order  of,  granted  after  lapse  of  150  years,  576. 
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REVOCATION  of  devise  of  mortgaged  property,  436. 

rJGHT  accrual  of,  under  21  Jac.  I.  c.  16 ..  26. 

3&4  Wm.  IV.  c.  42..146. 
3  &  4  Wm.  IV.  c.  27,  s.  40,  or  37  &  38  Vict 
c.  57,  8.  8..  175. 
8ulicitor*H,  to  sue  fur  costfs  38. 
executor's,  48. 

of  repreflentatiyes  of  persondy  ing  undt^r  disability,62. 
on  revivor  of  judgment,  170. 
to  persons  under  disability,  394. 
of  creditor  to  compel  legatees  to  refimd,  129. 
to  issue  execution,  limitation  of,  169. 
of  mortgagor  and  mortgagee  in  redemption  and  foreclosure  suits, 

205. 
equitable,  235,  413. 

to  a  term,  364. 
delay  no  bar  to  legal,  264. 
petition  of,  174,  518. 
writ  of,  412,  483. 
of  entry.    See  Ektry,  Right  of. 

RIGHTFUL  owner,  wrongful  possession  on  death  of,  305. 

alienation  by,  305. 

RIGHTS  to  the  same  property,  several  independent,  330. 

RINGING  church  bell,  when  a  service  within  3  &  4  Wni.  IV.  c.  27, 
s.  1..282. 

ROAD,  possession  of,  290,  294. 
mines  under,  294. 
cultivation  of  part  of,  294. 

ROYALTIES,  action  to  recover  arrears  of,  168. 

RULES  of  Supremo  Court,  1883.     See  Table,  p.  Ixxxix. 

Ireland,  1891.    See  Table,  p.  xc. 
Crown  Office.    See  Table,  p.  xc. 

RURAL  sanitary  authority,  limitations  applicable  to,  586. 


SALE  of  goods  on  credit,  when  time  runs  on,  27. 

part  of  incumbered  estate  to  satisfy  incumbrance,  remainder- 
man's right  on,  176. 
mortgaged  property,  arrears  of  interest  recoverable  on,  208, 
473. 

trust  of  surplus  on,  248. 
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SALE — continued, 

in  Incumbered  Estates  Court,  effect  of  petition  for,  571. 
mortgagee  not  trustee  of  power  of,  248. 

of  ship  selling  under  statutory  power  of,  248. 
improper  exercise  of  power  of,  262. 
mortgage  in  form  of  trust  for,  437,  465. 
purchaser  from  mortgagee  imder  power  of,  461. 
under  distress  for  church  rates,  time  runs  from,  580. 

tolls,  time  running  against  mortgagee  from,  501. 

SARK.    See  Chaknel  Islands. 

SC AND  ALUM  magnatum,  action  of,  5. 

SCHEDULE,  admissions  in  insolvent's,  224,  385. 
omisdion  in  insolvent's,  450. 

SCIRE  facias  upon  recognizance,  141. 
writ  of,  168. 
judgment  in,  176. 
at  suit  of  Crown,  517. 
by  executors  of  judgment  creditor,  553. 
not  properly  served,  563. 

SCOTLAND  not  "  beyond  seos,"  57. 

SEAL  award  under,  9. 

SEAMEN'S  wages,  action  for,  14,  55. 

SEAS  beyond,    ^e  Absence  beyond  Seas. 

SECRET ARY  of  a  company  not  a  trustee,  12. 

SECURITIES  for  statute-barred  debt,  creditor  entitled  to  hold,  17. 
fraudulent  misappropriation  of,  42. 
payment  of  interest  on  one  of  two  collateral,  113. 

SEISIN  before  3  &  4  Wm.  IV.  c.  27,  given  by  entry  on  land,  372. 
of  advowaon,  483. 
in  fee,  possession  of  land  prijna  facie  evidence  of,  404. 

SEIZURE  quowque,  283,  299. 

under  distress  for  church  rates,  time  running  from  sale  and  not 
from,  580. 

SEPARATE  estate  of  feme  covert,  contracts  binding,  242. 

provisions  of  Trustee  Act,  1888,  as  to,  259,  267,  431. 

SERIES  of  particular  estates  and  re  Jiainders  created  by  settLment,  322. 

SERVANT  occupation  by,  354. 
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SERVICE  for  which  distress  may  be  made  is  rent,  282,  358. 

of  notice  of  demand  under  Public  Health  Act,  1875,  s.  257..  532. 

of  writ,  559. 

out  of  jurisdiction,  concurrent  writ  for,  561. 

SERVICES,  what  included  in  3  &.4  Wm.  IV.  c.  27,  s.  1  ..280,  282. 

SET-OFF,  24. 

ackuowledgment  coupled  with  assertion  o*",  100. 
in  Ireland,  140. 
pleading  statute  to,  546. 

SETTLEMENT,  trust-moneys  advanced  to  cestui  que  trust  under 

power  in,  251. 
of  accounts,  fraud  in,  263. 

after  time  has  run,  320.  ^ 

when  time  is  running,  319,  322,  326. 
creating  particular  estates  and  remainders,  322. 
•  when  title  barred  of  all  persons  claiming  under,  325. 
by  remainderman  or  reversioner,  322. 
by  trustee  of  trust  property,  443. 

evidence  of,  443. 
of  equity  of  redemption,  464. 

SETTLOR  covenanting  to  pay  money  to  trustees,  116,  253. 
direct  equitable  remedy  of  cestuU  que  trustent  against,  251. 
trusts  declared  by  deed  to  take  effect  after  death  of,  256. 

SEVERAL  estates  comprised  in  one  mortgage,  effict  of  payment  out 

of  rents  of  one  of,  229. 
iLdependent  rights  to  same  property,  330. 

SEVERANCE  of  minerals  from  surface,  effect  ( f,  296. 

reversion  expectant  on  lease,  369. 

SHARE  of  residue  bequeathed  by  will  is  within  37  &  38  Vict,  c  57, 
8.  8..  170. 
land,  possession  by  person  having  undivided,  378. 
(in  company)  time  running  on  transfer  of,  147. 

SHAREHOLDER,  liability  of,  to  pay  calls  &c.,  8,  144. 
execution  against,  179. 

SHERIFF,  action  against  for  money  levied,  9,  141. 

negligence,  564. 
retiun  to  writ  of  acire/acias  by,  563. 

SHIP,  action  in  rem  for  damages  to  by  collision,  14. 
loss  of,  by  barratry,  time  running  on,  40. 
mortgagee  of,  selling  under  statutory  power  of  sale,  248. 
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SIGHT,  when  time  begins  to  run  on  bill  payable  at,  29. 

SIGNATURE  of  acknowledgment  under  21  Jac.  I.  c.  16 ..  96,  97. 

by  marksman,  122. 

under  3  &  4  Wm.  IV.  c.  42,  s.  5 ..  153. 

27,  8.  40.. 219. 
37&38Vict.  c.57,i«.  8..219. 
3  &  4  Wm.  IV.  c.  27,  s.  14 . .  380. 

SIMONY,  right  of  Crown  to  present  to  benefice  on  forfeiture  for,  489. 

SIMPLE  contract,  limitation  for  actions  on,  3. 

what  is  liability  by,  7. 
debt,  acknowledgment  of,  65. 

part  payment  or  payment  of  interest  on,  107. 
charged  on  laods  by  will,  163. 
creditors,  light  of  agaiubt  real  hSdCls,  13, 129. 

SISTER  of  heir  possession  by,  379. 

trustee  possession  by,  432. 

SIX  days  limitation    (11  &  12  Vict,  c,  12),  527.  • 

SIX  years  limitation   (21  Jac.  I.  c.  16,  s.  3),  4. 

(3  &  4  Wm.  IV.  c.  27,  s.  42),  142, 198. 
(15  «&  16  Vict.  c.  76,  s.  128),  169. 
(R.  S.  C.  1883,  0.  XLii.  r.  22),  109,  179. 
montls  limitation  (13  Edw.  I.  c.  £),  483. 

(CO  Geo.  111.  &  1  Geo.  IV.  c.  1),  527. 

(11  &  12  Vict.  c.  43),  530. 

(Taxes  Managemt-nt  Act,  1880),  581. 

(Game  Act,  1831),  582. 

(Cruelty  to  Animals  Act,  1849),  582. 

(Larceny  Act,  1861),  582. 

(Malicious  Injuries  &c  Act,  1861),  582. 

(Coinage  Offenas  Act,  1861),  582. 

(Anatomy  Act,  1832),  582. 

(Prison  Act,  1865),  583. 

(Foreign  Jurisdiction  Act,  1878),  583. 

(Municipal  Corporations  Act,  1882),  584. 

(11    &    12    Vict.     c.    44 — Actions    against 

Justices),  584. 
(Metropolis    Management   Amendment    Act, 

1862),  586. 
(Metropolitan  Building  Act,  1855),  585. 
(24  Geo.  II.  c.  44 — Action  against  Constable.**), 

585. 
(Public  Health  Act,  1875),  587. 
renewed  writ  of  summons  in  force  for,  560. 
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SIXTY  years  limitation  (3  &  4  Win.  IV.  c.  27,  s.  30),  485. 

(9  Geo.  III.  c.  16),  bl^. 
(48  Geo.  III.  c.  47).  5 JO. 
(7  &  8  Vict.  c.  105),  523. 

SLANDER,  limitation  of  action  for,  3,  5. 
when  founded  on  special  damage,  5,  45. 

SOIL  of  road,  possossion  of,  290,  294. 

SOLICITOR,  liability  of  to  account  for  client's  money  not  fiduciary,  11. 

when  fiduciary,  11. 
lien  of,  for  costs,  15. 
bummury  jurisdiction  of  Court  over,  16. 

recovery  of  money  by  client  through,  16. 
fetatute-barred  costs  of,  cannot  be  made  charge  under  tSoliciiora 

Act,  I860..  16. 
right  of,  to  sue  for  costs  when  accruing,  38. 
action  for  negligence  against,  40. 
authority  of  to  acknowledge  debt,  97. 
acknowledgment  of  bill  of,  98. 
obtaining  grant  at  undervalue  from  heir,  262. 
acknowledgment  of  title  to,  383. 
laying  off  mortgage  debt  of  client  and  receiving  rents,  466. 

SOLICITORS  Act,  1860  (23  &  24  Vict   c.  127).    See  Table  of 
Statutes,  p.  Ixxxiii. 

SPACE  underground,  occupation  of,  296. 

SPECIALTY,  action  for  rent  reserve<l  without,  3, 195. 
liability  to  pay  calls  when  a,  8. 
contract  by  in  India  sued  upon  in  England,  8, 144. 
action  on  award  where  submission  is  not  by,  9, 141. 

of  covenant  or  debt  upon,  141. 
acknowledgment  of  debt  by,  154,  552. 

))leading,  552. 
interest  of  money  charged  on  land  not  secured  by,  195. 
money  charged  on  land,  and  aUo  secured  by,  197-200. 

SPECIFIC  legacies,  right  of  retainer  diies  not  apply  to,  24. 

action  of  trover  for,  170. 
sum  of  money,  final  decree  for,  169. 
l»erformance  of  agreement  for  a  lease,  365. 

SPIRITUAL  and  eleemosynary  corporations  tithes  belonging  to,  277. 

limitations  affecting,  470. 
Courts,  suits  in,  509. 

STALE  demands,  principles  of  equity  as  to,  236.  ^ 
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STAMP  when  needed  for  acknowledgment,  102. 

STAPLE  statute,  action  on,  143. 

STATEMENT  of  accounts,  104. 

claim,  when  part  payment  &c.  need  not  be  set  out 
in,  649. 
when  part  payment  &c.  should  he  set  out  in, 


STATUTE,  action  of  debt  grounded  on  a,  6,  144. 
judgment  carrying  interest  by,  204. 
public  officer  acting  UDder  authority  of  a,  593. 
unauthorised  acts  under,  591. 
staple,  action  on,  143. 
merchant,  action  on,  143. 

of  Fines  (4  Hen.  VII.  c.  24).    See  Table  of  Statutes,  p.  Ixxvii. 
Fraud*  (29  Car.  IT.  c.  3).   See  Table  of  Statutes,  p.  Ixxvii. 
entry  umler  lease  invalid  by,  347. 

STATUTES  of  Limitations  (21  Jac.  L  c,  16),  1-134. 

(3  &  4  Wm.  IV.  c.  42),  141-162. 

(3  &  4  Wm.  IV.  c.  27),  163-233, 271-510. 

(37  &  38  Vict.  c.  57), 

who  msy  Ket  up,  in  administration  actions,  20. 
promise  not  to  plead,  94,  554. 
running  afresh  on  judgment  of  revivor,  177. 

not  on  order  for  leave  to  issue  execution,  180. 
title  depending  oti,  forced  on  purchaser,  321. 
privileges  of,  extended  to  trustees,  431. 
in  action  for  recovery  of  land,  pleading,  299,  403,  544. 
what  is  commencement  of  action  for  purposes  of,  559. 
oonstniction  of,  600. 

STATUTE-barred  debt,  still  due,  15,  17,  18. 
in  bankruptcy,  18. 
composition,  19. 
executor  or  administrator  may  pay,  20. 
executor's  right  of  retainer  of,  23. 
due  from  legatee  to  testator,  23. 
set  off  against  share  of  next  of  kin,  24. 
deducted  from  Inpsed  share  of  personalty,  24. 
creditor  allowed  to  take  out  administration,  24. 
not  revived  by  beino;  vested  in  Crown,  24. 

not  kept  alive  against  remainderman  by  tenant  for  life  paying 
interest  on,  233. 

from  lunatic  to  committee  not,  allowed  in  committee's  accountj^, 
244. 
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STATUTE-ban-cd  debt — continued. 

when  included  in  assignment  in  f^voUr  of  creditow,  256. 
not  revived  by  trust  in  will  for  payment  of  debts,  257. 
testator  making  provision  for,  258. 
of  another  person,  testator  providing  for,  258. 

STATUTES  cited.     See  Table,  p.  Ixxvii. 

aflfecting  mortgagor  and  mortgagee,  summary  of,  471. 
pleading  the,  542. 

STATUTORY  liability,  7. 

power  of  sale,  mortgagee  of  ship  seUing  under,  248. 
declaration  of  principles  of  equity  as  to  trusts,  246. 
provisions  in  favour  of  trustees,  250,  258,  430. 
powers,  persons  acting  under,  591. 

STAY  of  ejectment  by  mortgagee,  interest  payable  un,  207. 

for  forfeiture  for  non-payment  of  rent,  214. 

STEWARD,  receipt  of  money  by,  249. 

SITIANGER,  acknowledgment  to  (21  Jac.  T.  c.  16),  95. 

(3  ife  4  Wm.  IV.  c.  42),  156. 

(3  &  4  Wm.  IV.  c.  27,  s.  40,  and 

37  &  38  Vict.  c.  57,  s.  8),  221. 
(3  &  4  Wm.  IV.  c.  27,  s.  14),  382. 
(37  &  38  Vict.  c.  57,  s.  7),  467. 
payment  to,  116. 
in  possession,  payment  of  interest  on  mortgage  afifecting,  460. 

STREET,  possession  of  soil  of,  291. 

limitation  for  recovering  expenses  of  making  new,  531. 

STRIKING  of  balance  amounts  to  part  payment,  105. 

SUB-LESSEE,  receipt  of  head-rent  from,  27,  370. 
purchasing  reversion,  370. 

SUBMARINE  Telegraph  Act,  1885,  limitation  under,  584. 

SUBMISSION  not  by  specialty,  action  on  award,  9, 141. 

to  arbitration  when  available  as  acknowledgment,  71, 100. 

SUBSIDENCE  caused  by  mines,  accrual  of  cause  of  action  on,  46. 

SOB-TENANT,  payment  of  bead  rent  by,  27,  370. 

SUCCESSIVE  disabilities,  61,  139, 151, 191,  393. 
breaches  of  covenant,  146. 
devisees  liable  on  bond,  158. 
remainders,  322,  324. 
trespassers,  possession  by,  496. 
occupiers,  possession  by,  497. 
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SUE  coYenant  not  to,  40. 

SUFFICIENCY  of  acknowledgment.    See  Ackxowledgmext. 

SUIT  in  Admiralty  Couit,  14. 

in  equity,  concerning  real  properly,  236,  274,  276,  413. 

for  waste,  415. 
in  spiritual  court,  509. 
(or  service)  for  which  distress  may  be  made,  280. 

SUM  of  money  secured  by  mortgage  &c.,  142. 

charged  on  land,  recovery  of  arrears  in  respoct  of,  142,  194. 

secured  by  express  trust,  428. 
decree  of  court  of  equity  for  payment  of,  169. 
set  apart  for  payment  of  annuity,  182, 186. 
becoming  payable  to  estate  in  interval  between  death  and  grant 

of  administration,  188. 
charged  on  lani  and  also  secured  by  specialty,  197. 

SUMMARY  jurisdiction  over  solicitors,  16. 

proceedings  before  justices,  limitation  for,  530. 

of  statutes  affecting  mortgagor  and  mortgagee,  471. 

SUMMONS,  originating,  issuing  of,  is  commencement  of  action,  559. 
issuing  of  writ  of,  is  commencement  of  action,  559. 
concurrent  writ  of,  561. 

SUNDAY,  when  last  day  of  period  of  limitation  is  a,  31. 

grace  is,  31. 
period  for  renewal  of  writ  is,  560. 

SUPERIOR  landlord,  payment  of  rent  by  sub-lessee  to,  27,  370. 

SUPPLEMENT  Bill  of,  573. 

SUPPORT  to  land  removal'of,  46. 

SURCHARGE  and  falsify  accounts,  leave  to,  263. 

SURETY,  when  right  of  action  arises  against,  17. 

right  of  creditor  to  retain  securities  of,  17. 
joining  in  promissory  note,  32. 
right  of,  to  contribution,  32. 

repayment,  32. 
when  statute  runs  in  favonr  of,  32. 

payment  ofdividend  without  prejudice  to  claim  against,  126. 
covenant  of,  to  pay  on  demand,  14^. 

secure  mortgage  debt,  166. 
remedy  of,  against  mortgagor,  167. 

effect  of  payment  of  interest  by  principal  debtor  on,  226, 
233,  461-462. 
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SURFACE  possession  of,  how  affecting  right  to  mines,  296. 

SURPLUS  on  sale  of  mortgaged  property,  trusts  for,  248,  466. 

trusts  of,  extinguished  when  right  to  redeem  is  extinguished,  248. 

SURRENDER  of  estate  of  tenant  for  life  while  time  is  running,  326. 

lease  and  grant  of  new  lease,  328. 

SURVEYOR  apportionment  of  expenses  hy,  530. 

certificate  of,  under  Highways  and  Locomotives  Amendment  Acty 

1878..  633. 
district,  limitation  for  actions  against,  585. 

SURVEYORS  of  highways,  possession  of  gravel  pit  allotted  to,  293. 

limitations  affecting,  578,  595. 


TACKING  arrears  of  interest,  204,  472. 
bond  debt  to  mortgage  debt,  206,  472. 
whether  question  of,  should  be  raised  on  pleadings,  211,  473. 
effect  of  37  &  38  Vict.  c.  57,  s.  8,  on,  213,  214. 

TAIL,  tortious  feoffment  of  tenant  in,  289. 
resettlement  by  remainderman  in,  327. 
estates,  limitation  affecting,  401. 

inalienable,  408. 

acknowledgments  as  to,  409. 

disabilities,  409. 
possession  by  remainderman  in,  408. 

under  enrolled  grant  by  t<  nant  in  remainder  in,  405. 
disability  of  remaindermen  in,  393. 
extinction  of  title  of  remaindermen  in,  410. 
when  title  first  descends  of  issue  in,  401. 

TARING  of  coal,  when  time  runs  in  case  of  tortious,  261. 
possession,  what  amounts  to,  289,  350,  352. 

TAXATION  of  statute-barred  costs,  16. 

acknowledgment  of  solicitor's  costs  subject  to,  98. 

TAXES  Management  Act,  limitation  under,  58] ,  596. 
action  against  collector  of,  596. 

1  EN  days  limitation  (11  &  12  Vict.  c.  12),  527. 

TENANCY  not  determined  by  notice  to  quit,  40. 
by  estoppel,  360. 
in  interest,  360. 
for  an  imdefine  i  period  reserving  yearly  rent,  344. 
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TENANCY  at  will,  341. 

before  3  &  4  Wm.  IV.  c.  27  ..341,  347. 
since  3  &  4  Wm.  IV.  c.  27. .343. 
bow  determined,  342. 
effect  of  lease  for  years  by  lessee  on,  343. 
admission  of,  344. 
reserving  rent,  344,  607. 
under  Statute  of  Frauds,  347. 
determined,  and  no  new  tenancy  created,  348. 
time  running  from  end  of  year  after  commence- 
ment of,  349. 
wbat  amounts  to  creation  of  new,  350. 

TENANCY  from  year  to  year,  wben  created  by  payment  of  rent,  347, 
provisions  of  3  &  4  Wm.  IV.  a  27,  as  to,  358. 
under  lease  in  writing,  359. 
effect  of  non-payment  of  rent  on,  360. 

TENANT,  action  against  executor  of,  40. 

of  mortgaged  estate,  payment  of  rent  by,  226,  455. 

by  the  curtesy,  330. 

encroachment  by,  354,  501. 

holding  xmder  agreement  for  lease,  365. 

asserting  claim  to  reversion,  369. 

possession  by  one  joint,  375. 

in  common,  possession  by  one,  375. 

trespasser  becoming,  503. 

effect  on  title  to  land  of  payment  of  rent  by,  504. 

paying  rent  to  mortgagee,  507. 

TENANT  at  will,  341. 

dispossession  of,  348. 

cesttbi  que  trust  in  possession  of  trust  estate  is,  355. 
mortgagee  in  possession  is  sometimes,  355,  457. 
having  a  right  to  a  lease  in  equity,  357. 
See  Tenancy  at  Will. 

TENANT  for  life  impeachable  for  waste,  43. 

who  is  also  owner  of  first  estate  of  inheritance, 
waste  by,  415. 

becoming  administrator  of  remainderman,  53. 

failing  to  keep  down  incumbrances,  right  of  remain- 
derman, 176. 

receipt  of  rents  by  receiver  of  estate  of,  how  affecting 
remainderman,  232. 

acknowledgment  by,  232. 

payment  of  interest  by,  232. 

3  E 
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TENANT  for  \\te-<sonHnued. 

trust  moneys  advanced  to,  254. 

claiming  under  will  of  dispossessed  testator.  321. 

dispossession  of,  324,  332. 

conveyance  by,  324. 

and  remainderman  dealing  with  their  estates  itUer 

Btj  326. 
surrender  to  remainderman  by,  326. 
conveyance  by  remainderman  to,  327. 
paying  off  charge  on  estate,  464. 

TENANT  from  year  to  year,  358. 

TENANT  in  tail,  tortious  feoffinent  by,  289. 

in  remainder,  settlement  by,  327. 

possession  under  enrolled  grant  by,  405. 

conveyance  by,  329. 
limitations  affecting,  402. 
disabilities  affecting,  390. 

TENTERDEN^  (Lord)  Act  (9  Geo.  IV.  c.  14).   Bet  Table  of  Stotutes, 
p.  Ixzviii. 

TENUEE  between  lord  and  tenant,  extinction  of,  283. 
copyhold,  extinction  of,  283. 
in  respect  of  rent,  extinction  of,  302. 

TERM  vested  in  trustees  as  further  security  for  annuity,  199,  439. 
tenant  at  will  having  equitable  right  to  a,  357. 

from  year  to  year 364. 

trust  to  attend  inheritance,  367. 

secure  a  charge,  438. 
effect  of  existence  of  prior,  440. 

TERMOR  right  of,  saved  by  existence  of  prior  term,  when,  440. 

TERMS  of  redemption,  204. 
in  Courts,  abolition  of,  534. 

TESTAMENTARY  guardian,  receipt  of  rents  by,  247. 

is  a  trustee,  437. 

TESTATOR  undisposed  property  of,  within  equity  of  23  ft  24  Vict, 
c.  88,  s.  13..  173. 
legatee  indebted  to,  17. 
executor  indebted  to,  17. 
accrual  of  cause  of  action  after  death  of,  48. 

before  death  of,  49. 
payment  by  executor  of  debt  due]  by,  129. 
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TESTATOR--con«nued. 

legatee's  right  at  end  of  year  after  death  of,  180, 182* 

as  to  bond  debt  due  to,  184. 
dying  dispossessed,  321. 

provision  for  payment  of  another  person's  debts  by,  258. 
acknowledgment  by  executor  of  liability  of,  92,  551. 

*^  THING  [done  or  Intended  to  be  done,"  meaning  of  in  Metropolis 
Management  Amendment  Act,  1862.. 597* 

THIRD  person  effect  of  acknowledgment  to,  95, 156,  221,  382,  467. 

payment  to,  116,  226, 

THIRTY  years  limitation  (in  cases  of  disability),  274,  391. 

THREE  incumbencies,  limitation  of,  485. 
years  limitation^(Treason),  526. 

(offences  against  Customs  Acts),  528. 
months  limitation  (Criminal  Law  Amendment  Act),  528* 
for  disputing  surveyor's  apportionment,  530. 
General  Turnpike  Act,  578. 
Highway  Act,  1835 .. 578. 

53  Geo.  in.  c.  127  (distress  for  church  rates),  580. 
County  Rate  Act,  580. 
Inland  Revenue  Regulation  Act,  1890 ..  501. 
7  Vict.  c.  19,  s.  8  (action  against  bailiffis,  &c.),  581. 
(County  Courts  Act,  1888),  681. 
(Poor  Laws  Amendment  Act,  1834),  581. 
(Post  Offices  Offences  Act,  1837),  584. 
(2  &  3  Vict.  c.  71,  actions  against  metropolitan  police 
magistrates,  &c.),  585. 

THRONE  heir  apparent  to,  claim  against,  577. 

TIMBER,  action  against  tenant  for  life  for  felling,  43,  53,  415. 

TIME  once*  beginning  to  run  will  continue  running,  25,  50,  410. 

exception,  53. 
lapse  of.    See  Lapsb  of  Tiicb. 
effect  of  in  discharging  land  from  tithes,  278,  510. 

between  persons  claiming  estates  in  tithes,  278. 
computation  of,  31,  538,  539,  560,  590. 
account  carried  over  what  length  of,  239,  247,  433,  447. 
when  not  enlarged  by  express  trust,  428. 

TIME  under  21  Jao.  I.  c.  16,  when  beginning  to  run,  26. 
runs  from  accrual  of  cause  of  action,  26. 

default  in  payment  of  instalment,  27. 
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TIME  under  21  Jac.  I.  c.  16 — continued, 

ronning  in  action  on  notes  and  bills  of  exchange,  28. 
when  presentment  is  unnecessary,  29. 
bill  accepted  in  blank,  29. 

payable  on  demand,  SO. 
there  are  days  of  grace,  31. 
on  annuity  purchased  being  set  aside,  38. 
in  action  by  solicitor  for  costs,  38. 
against  solicitor  for  negligence,  40. 
of  trover,  42. 

when  cause  of  action  is  concealed  by  fraud,  42. 
Ubel,  45. 
slander,  45. 
not  unless  there  is  a  person  who  can  sue,  47. 

be  sued,  49. 
when  cause  of  action  arises  after  death,  48. 
against  married  woman,  56. 

on  return  of  persons  liable  from  beyond  seas,  58.  ' 

when  defendant  dies  abroad,  61. 
in  case  of  partnership  debts,  127. 
a&esh  on  judgment  of  revivor,  177. 

not  on  order  to  issue  execution,  180. 

TIME  under  3  &  4  Wm.  IV.  c.  42,  when  beginning  to  run,  146. 
in  action  on  covenant  &c.,  146. 
against  surety,  146. 

when  a  bar  to  earlier,  but  not  to  subsequent  breaches,  146. 
running  in  favour  of  transferors  of  shares,  147. 
in  action  on  specialties  where  money  is  charged  on  land,  165. 

TIME  (under  3  &  4  Wm.  IV.  c.  27,  s.  40,  or  37  &  38  Vict,  c  57,  s.  8> 
when  beginning  to  run,  175. 
running  in  case  of  legacy,  180. 

residuary  legatee,  182. 
between  administrator  and  next-of-kin,  187. 
against  remainderman,  188. 

TIME  (under  3  &  4  Wm.  IV.  c.  27,  s.  2,  or  37  &  38  Vict,  c  57,  s.  1) 
when  beginning  to  run,  280,  286,  305,  314,  335,  339,  341,  358, 
366. 

in  case  of  annuity  charged  on  land,  306. 
running  afresh  from  decree  for  arrears  of  tithe  rent-charge,  303. 

payment  of  interest  by  mortgagor,  455. 
order  of  foreclosure  absolute,  458. 
in  case  of  future  estates  &c.,  314. 
against  remainderman  under  settlement,  322. 
administrator,  339. 
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under  3  &  4  Wm.  lY.  c.  27,  88. 21, 22,  and  37  &  38  YicCc.  57,  s.  6, 

when  rmming,  404. 
under  3  &  4  Wm.  IV.  c  27,  88.  24,  25,  when  running  against 
cutui  qtie  <nM^,  417, 441. 

on  conveyance  for  value  by 
trustee,  417. 
under  3  &  4  Wm.  IV.  c.  27,  ss.  30-33,  when  running,  488. 

TIME  under  Trustee  Act,  1888,  when  running,  431. 
5  &  6  Vict.  c.  97,  when  ruimiDg,  589. 
37  &  38  Vict.  c.  57,  s.  10.. 428. 

TITHES  what,  are  within  3  &  4  Wm.  IV.  c.  27 ..  277,  480. 
estates  in,  278. 

recovery  of  penalties  for  not  setting  out,  278. 
commutation  of,  278. 
«     in  money  in  City  of  London,  284,  480. 
mortgage  of,  456. 
proceedings  in  Ecclesiastical  Court  for  recovery  of,  509. 

TITHE  Commutation  Act  (6  &  7  Wm.  IV.  c.  71),  283,  480. 
Act,  1891  (54  Vict  c.  8),  480. 

rent-charge  is  within  3  &  4  Wm.  IV.  o.  27,  and  37  &  38  Vict, 
c.  57  ..283,  480. 

extinction  of,  284. 
decree  for  arrears  of,  303. 
limitation  of  proceedings  for  recovery  of,  480. 
Conmiissioners,  decision  of,  as  to  boundaries,  541. 

TITLE  deeds,  detinue  for,  43. 

money  lent  on  deposit  of,  9, 163. 
breach  of  covenant  that  vendor  has  good,  147. 
extinction  of,  273,  277,  492. 

actual  state  of  when  time  begins  to  run  must  be  regarded,  320, 323. 
depending  on  the  statute,  forced  on  purchaser,  321,  494. 

character  of,  494.  ' 
pecuniary  acknowledgment  of,  346. 
of  lessor  at  will,  revesting  of,  348. 
extinction  of  by  non-payment  of  rent,  362. 

payment  of  rent  to  wrongful  claimant,  371. 
mortgagee's,  by  non-payment  of  interest,  462. 
landlord's  equitable,  364. 
cannot  be  revived  after  extinction,  371,  378,  492. 
written  acknowledgment  of,  380,  385. 

in  case  of  estates  tail,  409. 
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TITLE— «>n«n«erf. 

possession  taken  under  colour  of,  498. 

adverse  to  roistered,  603.    . 
of  issue  in  tail,  401. 

of  remainderman  in  tail,  extinction  of,  410. 
of  cestuis  que  trtutent^  whether  extinguished  at  same  time  as  that 

of  trustees,  419. 
to  advowson,  488. 
operation  of  statute  in  giving,  498. 
possession  hy  successive  occupiers  without,  496. 
adverse  to  will,  persons  entering  under  will  estopped  from  settiag 

up,  499. 
to  land,  effect  of  payment  of  rent  by  tenant  on,  504. 

TOLLS,  turnpike,  not  "land"  within  3  &  4  Wm.  IV.  o.  27  ..277. 
on  canal,  distress  for,  690. 

TORT,  21  Jac.  I.  a  16,  s.  3,  governs  most  actions  o(  3. 
waiver  of,  43, 136, 
actions  on  the  case  founded  on,  46. 
actions  of  by  and  against  executors  &c.,  136. 

TORTIOUS  raising  of  coal  by  intestate,  136. 

account  in  cases  of,  261. 
feofiment  by  tenant  in  tail,  289. 

TBAPFIC  extraordinary  on  highways,  proceedings  to  recover  expenses 
of,  633. 

TRAINING  persons  to  the  use  of  arms,  limitation  under  Act  against, 
627. 

TRANSACTION  amounting  to  part  payment,  what  is,  117. 

TRANSFER  of  shares,  time  running  on,  147. 

property  by  debtor  when  constituting  a  trust,  255. 
estate  during  disability,  399. 
Crown  debt  to  subject,  617. 

TRANSMISSIBLE  interest  of  person  m  whose  favour  statute  is 

running,  495. 

TRAVERSE  of  plea  of  statute,  effect  of,  546. 

TREASON,  prosecution  for,  626. 
felony,  626. 

TRESPASS,  action  for,  3,  5,  580,  591. 

by  and  against  executors  &c.,  135. 
pleading  the  statute  in  action  of,  646. 
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TRESPASSER,  possession  of  demised  premises  by,  328. 
BDtry  on,  374. 

effect  on  remainderman  of  possession  of,  418. 
direct  equitable  remedy  of  cestui  que  trust  against,  418. 
possession  of  charity  property  by,  446. 
becoming  tenant,  503. 

TRESPASSERS,  possession  by  successiye,  496. 

TROVER,  action  of,  3,  4. 
for  specific  legacy,  170. 
when  time  b^ns  to  nm  in,  42. 
for  waste,  415. 
and  trespass,  591. 

TRUST    property    claim    to    recover,  when  within    Trustee    Act^ 

1888..  13,  259,431. 

fraudulent  abstraction  of,  262. 

conversion  of,  by  trustee,  259,  431. 

possessed  by  sister  of  trustee,  432. 

conveyance  of,  by  trustee,  441. 

settlement  of,  by  trustee,  443. 
fund  lent  to  persons  entitled  to  receive  interest,  115. 
transferred  to  person  not  entitled,  242. 
dealings  by  bankers  with,  252. 
for  payment  of  debts,  255. 

in  will,  257. 
legacy  left  to  executor  in,  171,  240. 
express,  implied  or  constructive,  171,  247,  427. 
resulting,  435. 

legacy  secured  by  express,  171. 
in  fiftvour  of  charity,  243. 

express,  excepted  from  Statutes  of  Limitations,  245,  257,  427. 
of  surplus  of  mortgaged  property,  248. 
disturbance  of,  427. 
breach  of  by  settlor,  253. 

person  party  or  privy  to,  252. 
moneys  improperly  advanced  to  cestui  que  trust,  251. 
receipt  of  trust  moneys  amounting  to  breach  of,  251. 
action  for  breach  of,  within  Trustee  Act,  1888 ..  260. 
in  fiEtvour  of  creditors,  255. 

does  not  now  keep  debt  alive  against  land  longer  than  charge,  257. 
devisee*  in,  obtaining  conveyance  at  undervalue,  262. 
term  to  attend  the  inheritance,  367. 
in  mortgages,  436. 
charitable,  void  grant  on,  435. 
conveyance  by  trustee  holding  on,  417,  427. 
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TBUST— coii^ww(f. 

money  charged  on  land  secured  by  ezpresB,  428. 

claim  of  cestui  que  trust  against  trustee  for  propwty  held   on 

express^  4dO. 
for  sale,  mortgage  in  form  of,  437,  465. 
receiver  clothed  with  express,  437. 
term  to  secure  a  charge,  439. 
charges  held  in,  445. 

TRUSTEE    Act,  1888  (51    &    52    Vict  c    69).      Sm  Table   of 

Statutes,  p.  Ixxxvii. 

TRUSTEE  who  is  an  express,  10,  432. 
action  against,  10,  430. 

when  protected  by  Trustee  Act,  1888..  13,  259,  430. 
when  not  protected  by  Trustee  Act,  1888.. 260. 
cestui  que  trust  agent  of,  to  receiye  payment,  115. 
when  executor  is,  171. 
not  acting,  188. 

empowered  to  give  receipts,  188. 
acknowledgment  by,  222. 
suits  in  equity  for  account  against,  239. 
lapse  of  time  affecting,  245. 
possession  of  land  by,  246,  427. 
of  power  of  sale,  mortgagee  not  a,  248. 
claim  of  cestui  que  trust  against  estate  of,  255. 
when  entitled  to  plead  lapse  of  time,  259. 
cestui  que  trust  in  possession  of  property  is  tenant  at  will  of, 

355. 
when  time  runs  in  favour  of,  under  3  &  4  Wm.  IV.  c.  27 ..  417. 
conveyance  by,  417,  427,  441. 
settlement  by,  443. 
disseisor  gaining  title  as  against,  425. 
asking  for  an  account,  426. 
possession  of  constructive,  432. 

sister  of,  432. 
wrongful  possession  of  cestui  que  trust  vesting  legal  estate  in,  500. 

TRUSTEES,  covenant  by  settlor  to  pay  money  to,  116,  263, 
term  vested  in,  to  secure  annuity,  199. 
are  oestuis  que  trustent  barred  at  same  time  as  their,  251,  418. 

provision  of  Trustee  Act,  1888,  in  favour  of,  430. 

See  Tbusteb. 

TURNPIKE  Act  General,  limitation  under,  578. 
Tolls  not  land  within  3  &  4  Wm.  IV.  c  27 ..  277. 
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TWELVE  months*  limitation  (9  Geo.  IV.  o.  69),  528. 

(45  &  46  Vict.  c.  50),  535. 

(Copyright  Act,  1842),  583. 

(Army  Act,  1881),  583. 

(Submarine  Telegraph  Act,  1885X  584.  ' 

(Lunacy  Act,  1890),  584. 
months  from  testator's  death,  legacy  payable  after,  180. 
years'  limitation  (37  &  38  Vict.  c.  57),  142,  200,  276. 

TWENTY  years'  limitation  (3  &  4  Wm.  IV.  c.  42,  s.  3),  141, 198. 

(23  &  24  Vict.  c.  38,  s.  13).  172. 

TWO  years'  limitation,  slander  (21  Jac.  L  c.  16,  s.  3),  4. 

penal  actions  (31  Eliz.  c.  5,  s.  5),  511,  512. 
(Habitual  Drunkards  Act,  1879),  584. 
(5  &  6  Vict.  c.  97),  588. 
months*  limitation  (Customs  Consolidation  Act,  1876),  581. 


UNAUTHORISED  acts  under  statute,  591. 

UNCONDITIONAL  acknowledgment  of  debt,  68, 100. 

UNDEFINED  periods,  tenancies  for,  344. 

UNDERGROUND  space,  occupation  of,  296. 

UNDER-LESSEE,  receipt  of  rent  from,  27,  370. 

UNDER-TENANT,  possession  by,  364. 

UNDER-VALUE  conveyance  at,  obtained  by  guardian  from  ward,  262» 

attorney  from  heir,  262. 

UNDER-WRITERS  action  agunst,  on  policy,  40. 

UNDIVIDED  share,  possession  by  person  having,  375,  378. 

UNDUE  influence,  relief  in  equity  against,  261,  262. 

continuing,  265. 

UNIFORM  construction  of  Statutes  of  Limitations,  600. 

UNITED  Kingdom  of  Great  Britain  and  Ireland,  do  part  of  is  beyond 
seas,  57. 

UNIVERSITIES,  right  of  to  present  when  patron  is  Papist,  490. 

UNLIQUIDATED  debt,  no  provision  for  acknowledgment  of,  154. 

UNPAID  purchase-money,  vendor's  lien  for,  170, 176, 196,  437. 

UNSATISFIED  decree  for  arrears  of  tithe  rentrcharge,  effect  of,  303. 

8  F 
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UNSTAMPED  document,  when  available  as  acknowledgment,  102. 

URBAN  sanitary  anthority,  limitations  affecting,  579,  587. 

USE  and  occnpation,  action  for,  40, 195. 

enjoyment,  possession  of  land  not  capable  of,  292. 

USER  of  public  way,  effect  of,  292. 
USURPATION  of  presentation,  484. 

VACATION,  failure  to  renew  writ  because  of  ofiBce  closed  for,  561. 

VALUE,  conveyance  by  trustee  for,  413,  417,  427,  441,  443. 
bond  fide  purchase  for,  449. 

VARIANCE  between  Courts  of  Law  and  Courts  of  Equity,  37. 

VENDOR'S  lien  for  purchase  money  170, 175, 196,  437. 

right  to  receive  purchase  money,  accrual  of,  175. 

VIRTUAL  possession  .of  owner,  what  is,  354. 

VOID  lease,  possession  under,  299,  365. 
entry  under,  847. 
grant  on  charitable  trusts,  435.      ' 
conveyance  from  lunatic,  450. 

VOIDABLE  annuity  set  aside,  time  running  on,  38. 
conveyance  from  lunatic,  450. 

VOLUNTARY  payment  of  head  rent  by  sub-tenant,  27. 
conveyance  by  trustee,  442. 

VOLUNTEER,  trust  property  conveyed  to,  442. 


WAIVER  of  tort,  43, 136. 

WALL,  possession  of,  294. 

WARD,  suit  for  account  by,  247. 

WARRAlNT  of  attorney  does  not  create 'specialty  debt  till  jadgment 
is  entered,  9. 

judgment  entered  on,  175* 

WARRANTY  not  defeating  right  of  entry,  273,  412. 

WASTE,  action  for,  when  time  begins  to  run,  43. 
suits  for,  415. 
tenant  for  life  impeachable  for,  43.  , 


INDEX.  795 

WASTE— con^inwedf, 

oommitted  by  tenant  for  life  who  afterwards  becomes  adminis- 
trator of  remainderman,  53. 
by  testator,  action  against  executor  for,  137. 
equitable  by  tenant  for  life,  415. 
legal,  415. 

acquiescence  in  cases  of,  416. 
of  manor,  encroachment  on,  502,  503. 

WAY  public,  effect  of  user  of,  292. 

WIDOW,  action  by  to  obtain  assignment  of  dower,  284,  508. 
receipt  of  rent  by,  369. 

WIFE,  promissory  note  to,  49. 

contracts  binding  separate  estate  of,  242. 

liability  of  husband  for  ante-nuptial  debts  of,  35.* 

payment  to  husband  on  note  made  to,  115. 

right  of,  to  enter  on  property  on  husband's  death,  330. 

husband  conveying  property  of,  330. 

acknowledgment  of  ante-nuptial  debts  of,  125,  552. 

WILL,  residue  undisposed  of  by,  172. 

present  right  to  receive  annuity  bequeathed  by,  181. 

acknowledgment  of  debt  in,  221. 

rent  created  by,  308. 

existing  rent-charge  devised  by,  309. 

of  dispossessed  testator,  person  claiming  under,  321. 

trust  in,  for  payment  of  debts,  257. 

possession  by  person  claiming  under,  498. 

tenancy  at.    See  Tenancy  at  Will. 

WINDING  up  of  company,  time  not  running  after,  672. 

"  WITHOUT  prejudice  "  letter  not  sufficient  acknowledgment,  101. 

to  creditor's  right  against  surety,  dividend  paid,  126. 

WORK  done,  in  action  for,  when  time  begins  to  run,  28. 

reply  of  conditional  promise,  548. 

WORKING  of  mines,  when  possession  gained  by,  297. 

WRIT  of  mandamus  in  action,  13. 
prerogative,  541. 
9c%.fa.^  168. 
revivor,  178. 

proceedings  substituted  for,  179. 
right  of  dower  &c.,  411. 
right  of  advowson,  483. 
subpema  in  the  Exchequer  to  compel  appearance  abolifihed,  515 
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WRIT— a>n«nt««^. 

.    of  diem  cHausit  extremum^  517. 

certiorari,  538. 

error,  676. 
issuing  of,  is  commencement  of  action,  659. 
renewal  of,  559. 
not  renewed  by  mistake,  560. 
amendment  of,  561. 
loss  of  original,  561. 
what  is  continuance  of^  563. 
concurrent,  561. 

WRFTINa,  acknowledgmeat  in,  65, 153,  219,  381,  463. 
tenancies  without  lease  in,  359. 

under  lease  in,  359. 
what  is  a  lease  in,  361. 
lease  in,  provisions  of  3  &  4  Wm.  IV.  c  27,  s.  9  ..366. 

WRONG-DOER  fraudulently  encroaching,  42. 

possession  by,  289. 

WRONGFUL  act,  when  time  runs  from,  42. 

possession  commenced  on  death  of  owner,  305. 

alienation  by  owner,  305. 
of  cestui  que  trjut  vesting  legal  estate  in  trustee,  500. 
settlement  of  estate  during,  320. 
claimant,  payment  of  rent  to,  366. 

ceasing  to  receive  rent,  371. 
claim  to  reversion,  what  is,  369,  370. 

WRONGS  dohe  to  and  by  deceased  person,  action  for,  135. 


Y£AR  and  a  day,  limitation  of  for  issuing  eicecution,  169. 
to  year,  tenancy  from,  358. 

YOUNGER  brother,  possession  of,  375. 
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